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Tiir pn>hj *inn < f o-lilmn lo whirli 1 ?}nll f-'l 

m\ Tin! In* Ikvji hiTn|vrp«l li} foin<* |wijlnr »liPirnltK« It ln< 
coinn 1»1 witS tlic rfjv'il o{ th«* rh'ipt'-f on lli*' Sil'* of fjorwl^ jn th*' 
O ntrirl \rt to rnl f *r ft ti''w ^ 1 l<' of (to'vN Art nrifl tlii< 

inroUrl mn»i If-rnl If* nlt'-ritjon* 'foronxrr lli*' •'’niro' of m\ 
1' fn^'n f ‘'ir «ho hi^ now rnni'* In } nshrj'l a 

inrrnVr of In fjnnl C of Vm % ( onnrjf ^^rrf tvqnirr<l 

l)^ til'’ I/Ci'htnr l)<’jnfltTi‘‘nt for fr»mms l»oili tho f*f (too<l< 
Art nn 1 til'* I’lrlnrr'htp \rt ftill «n frr ron'i Irrnli tn Hrnrc 1 \\\% 
<l<"pn\r«l in 1 hrjr cxtrnt * f til** rooiwrxtion nhirh Iik fl'1 1«1 «o tmiclj 
lo tli( \ ilnr t»f thr f 'fr^ iinjo |jtn n* m 1 lnN« Iit! to norV on the hulh 
of llir In Inn ri»- i h\ tiu “rlf m \ lhi'» when >t Inil Ix-rn f!rci<lril lint 
fortljeronxrni ncrof prictitjoinrH the nirrrnt ?rrnl rri'orln jn noli 
the au^ho^•<^l <»nr5 •hotill 1*^ fuliv nrconnloil for Not 'til tlic«(* 
n port^ an* ois\ of nccr«s to ro hut 1»\ i»o4m 1 forttim an 1 «onio fnendl) 
nsM^lnnc*' the rr'ult n tint nfcMirr^ to tin «tric< rntJtlM Iiulnn 
Gi’ies" liaxo l>ern n<l*!r»l to pncticill) nil ri^pn cjtrtl front the }C'ir 
1911 inclu«nc, niul to itnn\ cnrlicr ouph nntl rchrtncM to the ‘!cne«t 
knownns* A I H ” ln\c hem f:i\< n «o fnr nn pncticthli 

Mj M(.«s ronccnuiij; the Miormoin qmntit) nntl the iinccrtnm 
qunht} of Iiuli in h« rt jKjrts hn\c Itrt n in nil n s|>cct>i confirmed b) the 
closer pcr-onnl txamnntnm thus in)|K>scd ujxin me It should be 
common know Iwl^c tint it is mehss to report off hand decisions which, 
with or witliout exciLse take no nolirc of txi'jling nuthoritics that in 
rcjwrting considcrc<l jiidgmints it should nlwajs he ina<le clear b) 
reporting the arguments t( it dois not otUcrwisi. appear what points 
werereall) contisteil and dccidctl that the head note of a case should 
be an intelligent sumnnrj and not a more repetition of the facta 
followed by a sentence or two clipped from the judgment , and finally 
that m every professional report there la implied an undertaking that 
its correctness is warranted by a qualified ad\ ocato who w as present in 

til 
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court, And that it is not merelj* made up from the papers in the cause. 
The fjRst tlirce of these precepts are too oltcn neglected ; and 1 fear 
that the last, which is really a %ital condition for the report being 
quotable in argument, is not invariably observed. If things continue 
m their prc'^eut disastrous course f lie Indian reports w ill in a few } ears 
really bo hat a great poet in his haste calle<I the English ones (c\ en as 
they uerc a century ago), a wilderness It is no ansiier to say that 
lawyers in the United State-' with fifty indcjiendcnt jurisdictions 
instead of half a dozen arc m no belter plight In fact there o-^ist in 
America certain mitigations which (for reasons too long to evpliin 
here) do not seem apjilicable m India 

^Icanwhile one thmg needful and practicable without any drastic 
measures is regular editorial supcrxision for at least the official 
rcjiorts ProMsion is already made for this (how far acted upon I 
do not bnow ) m some of the High Courts 

Ihaiofound to niv regret that the weeding out of jm'*prJDts was 
not quite complete m the last edition , m spite of the time allowed for 
final rension beins rather short I tnist that it is practically complete 
now 

The re\ ision of the indev, and also the arduous task of adding and 
\erifying the numerous additional references to Indian reports, hate 
been performed bt Mr E Potton 

F P 

LINCOLN S ISS. 

ftbraary, 1931 
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Till Indian Contract Act is m effect, and for the reasons explained 
m our commentarj on the first section, a code of English lai\ Like 
nil codes based on an existing nuthoritatia c doctrine, it assumes a 
certain knowledge of the principles and habits of thought which arc 
embodied in that doctrine But, unlike European codes it has to be 
applied in practice by magistrates and pleaders to whom the materials 
and surroundings of its own system are unfamiliar It seems proper, 
therefore, that editors of an Anglo Indian Code should give a pretty 
full exposition of those fundamental notions in the Common Law which 
are concisely declared, with or without modification by the text 
How far thej have in fact been modified and whether by deliberate 
design or by accident in the execution, is a question of interpretation 
depending not on the text alone, but on its relations to the English 
authorities which the framers of the code had before them and to the 
subsequent development of English law My first object has been to 
make those relations as clear as possible For this purpose I have 
gia en more elementary explanation than would be required m a treatise 
addressed only to English lawjers or to practitioners in the High 
Courts, while I have endeavoured to avoid entering on details of pro 
cedure and other purely English technical matters beyond what was 
necessary for understanding the substance of the authorities 

We also hav e by this time a considerable number of reported Indian 
decisions on the Act As it did not seem to me possible for an English 
lawyer who had not practised in India to deal adequately with these, 
I consented to undertake this edition only on the terms of the Indian 
cases being collected and digested by a competent person within the 
jurisdiction Accordingly this task was entrusted to Mr D F Mulla, 
who has performed it, so far as I can judge, completely and faithfully 
I do not profess to have verified all his references but I have verified 
and considered enough of them to be satisfied that his work is trust 
worth) ith the form of it I have interfered as little as might be, 
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though some rearrangement and recasting was needful m order to 
combine 3Ir Mia’s portion with my own in contmuous whole The 
result IS tint Jlr MuIIa while he is answerable for the inclusion of 
all Indian reported cases which ought to be cited for the use of prac 
titioners is not necessarily answerable for the distribution of them 
as appropriate to this or that section or for the opinions expressed 
At the same time I haae seldom found occasion to differ with 3lr 
Mulla i\Iuch oftener I ha\e been able to strengthen bis conclusions 
by the analogy of recent English doctrine, and to state them with 
increased confidence 

The present commentary is critical as well as explanatory The 
crlt 2 ClsmuD'^^Oldah}} {oUovrstheActsectionhysection and is therefore 
broken up mto many comments on dctaiU In order to give a general 
notion beforehand of the causes which have made it necessary and 
the spirit, I trust no captious one, m which it was undertaken I now 
repeat the w ords I used m an unsigned review of Er Whitley Stokes s 
“ Anglo Indian Codes ’ on the publication of the fir»t volume m 
1887 Eaery written law which goes beyond mere regulation of 
details is a work of art , it can no more afford to dispense with unity 
of design and contmmt} of execution than a monumental buifdmg 
It should proceed from one min d or from a er} fen nimds working m 
intunate association and it should be framed if not b; one hand at 
least imder uniform general direction and by hands framed m one 
school AMiere these conditions cannot be sati‘=fied in the first instance 
the next best thmg is to <secure a certam measure of uniformity by 
careful authoritatia e tension m the final stage In England even this 
IS seldom attainable The Go\ ernment of India is less hampered 
though not quite so free as might be supposed and it may be said 
to haa e made good progress m founding a school of legislative com 
position The results ohtamed are on the whole worthy of the sue 
co^ssion of distinguished men whose «5ornces in the Goa ernor General s 
Council arc commemorated iSIr A\hitlej Stokes and we must 
add that no small share of the labour and the credit belongs to Mr 
Stokes hun«:tlf Still there has been in ''orae ca^cs a want of continmty 
■Minsuits long held in suspen-se perhaps b} c\cc si\e 'temples haac 
bee n finished and p issid lu something like haste ^ot on!} the work of 
dilTircnt hands hut work done from quite different points of nevr 
has been pieced together with an mcongruous effect Another 
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THE INDIAN CONTIIAGT ACT 

(ACT IX OK 1872) 


WiiLiiLAS it IS cvpcdient to define and nincnd certain 
parts of the law relating to contracts , It 
IS Iicreby enacted as follows 


I'iHLIMI.NAKi 

1. — This Act may be called the Indian Contract Act, 


Short title 
f stent 

Commenerment 


1872 


Lnactmenti 

pealed 


It evtends to the ^\holc of Bntisli India, 
and it shall come into force on the first daj 
of September, 1872 

The cnacimcnls menhoned tn the schedule hereto arc 
repealed to the extent specified vi (he third 
column thereof, but nothing lierem con- 
tained shall affect the proMsions of any Statute, Act or 
Regulation not hereby exprcssl} repealed, nor an) usage or 
custom of trade, nor an) incident of any contract (a), not 
inconsistent with the proMSions of this Act 

Repeal — The portion m italics his been repealed by the Repealing 
and Amending Act, 1914 The Schedule also has been repealed by the 
same Act 


Law antenor to Contract Act ; Introduction of English Law mto 
India. — The charters of the eighteenth century which established 
Courts of justice (6) for the three presidency towns of Calcutta, Madras, 


(o) The word8 not inconsistent with JJufftcam/as (1691) L R 18 I A 121 
the provisions of this Act are not to be 127 18 Cal C20 627 See further 
connected Mith the clause nor any atp 10 below 

usage or custom of trade In the (4) ITiesc were at first the Mayors 
section as cited by the Tudicial Com Courts, winch, m Calcutta, were super 
mittee there is no comma after con aeded by the Supreme Court in 1773, 
tract Irrauvddy Flotilla Co r and finally by the High Court m 1802 
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and Bojubiy, introduced into their jun^dictions the English common 
and statute law m force at the tune (c) so far as it was applicable to 
Indian circumstances (d) It is, however, a matter of controversy 
H hether English law was introduced by the charter of 172G (13 Geo I ) 
so as to extend to India the statutes passed up to that date onlv, or 
subsequently also by the charters of 1753 and 1774 so as to embrace 
statutes up to 1774 (c) 

Introduction of cahre Law of Contract into India —The mdiscnmi 
mte application of English law to natives of India inthm the junsdic 
tion of the Supreme Courts led to many incomemences (/) To 
obenafo this, the statute of 1781 (21 Geo III c 70, s 17) empowered 


The Alayors’ Courts in Afadras and 
Bombaj -were replaced, in 1797, by 
the Recorderfi’ Courts The Recorders 
Court in Madras iras abol)«hcd in 1799 
and that in Bombay in 18^3, and a 
Supremo Court was established in its 
stead, which again was superseded by a 
High Court in both places in 18CC 
(c) Though this view of the introduc 
tion of English Ian into ladta was pro 
iiounccd incorrect and unreasonable by 
the Indian Law Commissioners in their 
celebrated f&c loet Report of 3Ist Octo 
her, 1840, it may now be taken as an 
accepted doctrine The Commissioners 
mamtaincd that neither the Ilmdu nor 
the 3Iahomedan Ian was the Ifx loet of 
British India, as it was so interwoven 
w ith religion as to be unfitted for persons 
profeasmg a different faith and they held 
that, there being no Jex loet, the English 
law became ipso jure the lex loet «lien 
any part of British India berame a 
possession of the British Crown and 
binding upon all penons oho did not 
belong to the Hindu or Mahomedan 
communitv TJicy recommended the 
passing of an Act declaring a lex loet for 
British India founded on the English 
Law, but the recommendation was never 
earned into effect Sec in this connection 
.Aaorcyi v rovers (1SG7) 4 B H C 1. 
17— CO. The InHtnnCht^f{l^Ol\Snohin 
son Adm pp 2’ 2'^, " 1 p !-< rd *^{owell 


showed a much ja_fer understanding 
than the Indian Law Commissioners of 
the nature of Asiatic personal law , and 
the eases cited in the next note 
(<f) Thus it has been held that the 
Statute of Mortmain 9 Geo II c 36, 
does not applj to India (Jfoyor oj Lyons 
\ Eoit India Co (1836) 1 M I A 17o, 
43 R R 27 S3), similarly the law as to 
/orfeiture/orsiucidc(-ldi Gen of Bengal 
V ranet Surnomoye I)os<u (1863) 0 
MIA 391) and the law as to aainten 
ance and champerty (Rom Cocwior v 
Chunder Canto JfooZerjee (1S“C) L R 
4 I A 23) do not apply to India as not 
being applicable to Indian circumstances 
(«) This question has not only an 
historical interest derived from the trial 
and conviction of Nuncomar under the 
English statute of 172S (2 Geo IT c 2o) 
According to tho v,ew that only tho 
atatutrs up to 1”26 were introduced into 
India the conviction under the statute 
of 172S M ould bo illegal It would, 
Jiowever bo legal accorduig to the other 
new, and that view was maintained by 
Sir James Stephen in hu ISuncomar and 
Impcj.vol II Sec libcrt on the Govern 
ment of India pp 34 33 

(/) Cowells Tagore Law lectures, 
3rd ed p 5.7 Under tho regulating 
Act of 1771 Iho Supreme Court of 
Calcutta practically exercised a general 
jan * li over tho whole of Bengal 
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Hi <’a1 ii11a{l.^itCiyi»nl}j''S'il|«^m^C*oiIft). AJ, lU.r.lAlti'r g 

of IT'C (17 I*'-'* III r H2.* n)rni|»-*»<ro‘l lit'’ f » f 'I a In* An I 
II t'nInA (1* irclli'fi lIi''lN'<’' tirl*) In tl^ Armin'' Allnrli'^n* An I 

♦ nil* ArAUi'l llif- inliAl iiAnl» cf III*’ ‘Ai I l^'wn* I'-’l iIiaI ih'-ir 
fiKvv »> t m An I iniKtil Anf^ I'* |at> 1* frtil* An'Ic*"!* An'l aII mAll<‘n 
f'f rtirtrn'l An 1 «lf Alinp I'Mwivn |*Ati\ Ati ! ‘Ii »nl 1 1 k> f|ri/-rnun‘’*I 
itj lh^ f A*^ f f 1InI]'im'’«lan» 1'} ill** Iai» » sn'l 11*15^''* of 1JiIici'n'’»!An*, 
nn 1 in lli^ f of (•rnU*'^!* (Ifin lii») !»} lli'’ Ia« • An I U'lST''* of (Jrn1r»*». 
nn I vlt'^n on1\ ♦mf • f iIi'" pATiu* ‘Iioti!! Im* a IIaIi )ni'’*lAn of (»Vnl»>'* 

It% llif Iaw* nn ! ii‘Ap»^» of til'* •I'-f'-n Innl (c) Tli'* rfTr«-| «if ih'**'* 
vas to |*ncli»li h« fir n* r»'rir>!» lltn'ln* nn*! 

Mill im'’'lAn' m th'* r\*/* <if c •ntrii't* an I ••lh'*r mill'T* rnunKnloiI in 
tlif ►liliifr-- nn'l I'l »!''<‘lirr in'* riflit of Hinln* an<! 1Iihftni''*Iin« to 
ill' ir o«n liva an I umC'** TIj'* rr*nli n 1* t hi! in a « tut nn r»'nlrnr!, 
fnf in‘linr»*, iKtwrrn Itin Iti*. lh<* llin In Iiw of r»»n1firt u.i* AppliMl, 
anti t hr Mihonio<lin hw in th'*ri*^ofarontrinl hrt'irrn llihonirtlini, 
anil tin* crmtintinl up In thr rnirtm<*nt of thr In'lnn (’ontrirt Art 
Katire Law o! Conlncts 6S admfniilcTttJ by Hixh Courla — Tlio 
nlnlutr of ITf"! apl'Iif'l to thr Siipninr (<mrt at (’alcutln ntnl ihr 
Hl.ntutrof 17‘*7nppli'il tnthrllrc<irilrra CVnirtiin Mn«ln*nnil llnmhiy 
In IPU High Cntidn w < rr o«taMi«lM'<l fomrh of thr pn*«itlrncy toirnA 
of Cilcutta, Matin*, nn<l Ilnmhiy.hut thrMmr |*rr*^irnl liw contimirtl 
to Ik! a<linini«tcrc(l t<> Hindu* and Mihonirthn*, nml 1* ndninuitmil 
t<i thrill cirn at thr prrvnt da\ Mihjort t<» lrf;ishti\p cmctinont* 
Tumiiig In imtt< r* of ctmlrirt. thr Hindu Inn of contract wo.* m fact 
njtjiljttl In tin Hit’ll C'-oiirt* in tin cxirti** of tlmr onpinnl juriMliction 
(o Hindu*, nml (hr Mnhomrtlnn Inn to Malmim dan*, up to the pit-iinp 
of the Contnet Act in 1H72, nltlionpli tin Courts to nhirh the statutes 
of 1781 ami 1797 ivcrcnpiilicabK had been abolished. The prison ntion 
of this jurisdiction appears to be accounted for by the cJnrtors of the 
High Courts Taking the ca*c of the Calcutta High Court, the com- 
bined effict of the letters Patent of 18G2 (cl 18) and of the nincmlcil 
I/cttors Patent of 1805 (cl 19) (A) Mas to render it incumbent upon the 

[g) For iimilar Indi&n enactments, reo Wilium in Itengnl in the exercise of it« 
note (() at p 6, jio*t ordinary original civil jurisdiction, such 

(X) *' And we do (urtlur ordain that law or equity shall lx< the law or equity 
with respect to the law or equity to lie wbhli would haso been applied by tlio 
applied to each ease coming before tbo said High Court to such ease if these 
said High Court of Judicature at Fort Letters Patent had not Issued ’’ 
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High Court to apply in the exercise of its ordinary original civil jurisdjc 
tion the same Into or equity that would have been applied by the 
Supreme Court blou , the law or equity applied by the Supreme Court 
being under the statute of 1781 the Hindu law of contract to Hindus, 
and the Mahomedan law of contract to Mahomedans, the proMsion m 
that statute for applying the native law of contract to natives became 
incorporated by implication in the charters of 1862 as w ell as 1865, and 
m this manner that provision came to have effect in the High Court 
This was, howcaer, subject to the legislative powers of the Governor 
General m Council as provided by the forty fourth clause (t) of the 
charter of 1865 The Indian Legislature had, therefore, the power to 
alter by legislative enactment the provisions of cl 19 of the charter, 
and this is done m the case of contracts bj the Indian Contract Act 
The result is that notwithstanding the provisions of cl 19 of the charte’* 
of 1865 which directs the High Court to apply the same law or equity 
that would have been applied by the Supreme Court (i c to apply, 
inter aha the natne hw of contract to natives) the High Court has 
now to administer the law as laid doivn in the Indian Contract Act 
whether the parties to the suit be Hindus Mahomedans or other 
wise{j) In other words, the “hw or equity required to be 
administered by the High Court under cl 19 of the amended Letters 
Patent is, m matters of contract modified by the Indian Contract Act 
and other enactments relating to particular contracts Subject how 
ever, to any law made by the Governor General in Council the High 
Courts are still bound, in the exercise of their ordinary original cimI 
jurisdiction, to apply the native law of contract to natives as comprised 
m the expression law or equity m cl 19 

As respects the High Courts m Madras and Bombay, the statute 
of 1797 contained a provision similar to that of the statute of 1781 for 
applying Hindu law to Hindus and Blahoraedan law to Mihomedans 
The statute of 1707 however, applied to the Recorders Courts in 
Madras and Bombaj Those Courts were superseded by a Supreme 

(t) AT\d we do further o-dam and Genero! in cnacs of emergency under the 
declare that nil the proHions of the« provmona of an \ct of the twenty fourth 
our Letters Patent ate subject to the and t^fenty fifth years of ouf reign 
legwlatnc powers ot the Governor thapter sixty Be> on and may be m all 
General m Count il exercised at the respects amended and altered thereby 
meetings for the purpose of maVinglawa (i) See 3[adhu(t Chander v liajtoofnar 
and regulations and also of the Governor Doaa (187-1) H B L. R “S 
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Court in Madras in 1709, and in Bomba)* in 18J9 The charter of tlie 
Supreme Court of Madras and that of the Supreme Court of Bombay 
contained ■similar pro\*islons for the application of Hindu and Maho- 
niedan law. The “ law or equity ’’administered by the Supreme Courts 
in Madras and Bombay thus consisteil in the application of Hindu law 
to Hindus and Mahomedan lav. to Mahomedans, and the Bamc “ law 
or equity ” is directed to be applied by the High Courts in Madras and 
Bombay, by virtue of their charters (which closely resemble those of 
the Calcutta High Court), to cases coming before those Courts in tlic 
exercise of their ordinary ongmal civil jurisdiction Sec 17 of the 
statute of 1781 and a 13 of the slafute of 1797 referred to above have 
been repealed by the Government of India Act, 1915 Sec 112 of 
the latter Act reproduces the sections almost verbatim 

Law administered in Mulassal Courts.— The old Bengal Regula- 
tion III of 1793 (s 21) directed the Judges in the Zilla and City Courts 
in cases where no specific rule existed to act according to justice, 
equity, and good conscience Similar prov isions occurred m the Sladras 
Regulation II of 1802, s 17 Both these regulations are now repealed, 
but the direction to act, in the absence of any specific rule, according to 
justice, equity, and good conscience, still retains its place m the Bengal 
Civil Courts (Act XII of 1887, s 37) and in the Madras Civil Courts 
(Act III of 1873, s IG) 

As to the Courts in the Mufassal of Bombay, the Bombay Regula- 
tion IV of 1827, s 20, v\ hich is still in force, prov ides that the law to be 
observ’ed m the trial of suits shall be Acts of Parliament and Regula- 
tions of Gov'ernment applicable to the case , in the absence of such 
Acts and Regulations, the usage of the country in w hich the suit arose , 
if none such appears, the law of the defendant, and in the absence of 
specific law and usage equity and good conscience 

The expression “ justice, equity, and good conscience ” has been 
interpreted to mean the rules of English law so far as they are applicable 
to Indian society and circumstances (i) This expression also occurs 
in Indian Acts relating to Civil Courts in other parts of British India (/). 

{k) aghtia Rajmnji v Shekh Mas Northwestern Provinces, and Assam), 
tudin (1887) L 11 14 I A 89, 90 , II Act IV of 187’, s 5. as amended by 

Bom 551, 5C1 , Dada \ Babaji (1865) 3 Act \n of 1878 (Punjab) , Act XX of 

B H C 36, 38, ne56ev Ltsltr {1865) 1875. 8s 5, 6 (Ontral Provinces) , Act 

2 B H C 52, 50 X\1H of 1876, s 3 (Oudh) , and Act 

(1) Act XII of 1887, a 37 (Bengal, XIII of 1898, a 13 (Burma) Originally 
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Applicability o£ the Act.— Tho second clause of s 1 of the Act says 
in the most general terms that the Act is to extend to the whole of 
British India These w ords arc hrge enough to inchule all Courts and 
persons of all denominations The third clause of s 1 provides that 
nothing contained in the Act sh.aJI affect the provisions of any statute 
not thereby expressly repealed The schedule of the Act enumerates 
the enactments repealed by the Act, but this enumeration does not 
include the provision m the statutes of 1781 and 1797 directing Hindu 
law to be applied to Hindus and Mahomedan law’ to Mahomedans 
This circumstance gave rise, m Madhiih Chunder v Hajcoomar Doss (m), 
to a question as to the appbcability of the Contract Act to Hindus in 
cases coming before the High Court in the exercise of its original civil 
jurisdiction The parties to the suit were Hindus, and the case came 
before the High Court of Calcutta m the exercise of its original civil 
jurisdiction On behalf of the plaintiff it was contended that the 
Contract Act did not apply, and that the case was go\ erned, as provided 
bj s 17 of the statute of 1781, by the Hindu law of contract, which, 
It was alleged, did not render an agreement m restraint of tiade void, 
as was done by s 27 of the Act It was, however, held that the Act 
did apply to Hindus, having regard to the general words used m 
cl 2 of the section , as respects the non repeal of the statute of 1781, 

It was said that it was not necessary to repeal it, as the Supreme Coiiit 
to which it applied had been abolished, and theie was nothing left to 
which it could apply 

Scepe cf the Act alecs net prcScss te he a 

complete code deshng with the law reJatmg to contTUCts As appears 
from the preamble, the Act purports to do no more than define and 
amend certain parts of that law Ho doubt it treats of particular 
contracts in separate chapters, bnt there is nothing to show that the 


the words nwc sj'nofij'/nous »nh the 
rules of natural reason, or the law of 
nature , but an Englishman would 
natural/j jnterpnt” ihe/n ' as meaning 
such rules of f nglish law as he ha|>pcned 
to know and considered applicable to 
the Cist Ilbert, Ooveriinient of India, 
Jnd ed 330 Thus the Common has 
ncauired in India a kind of moral pre 
dominuiee like that which Ilonian law 


obtained under the name of written 
reason, m varioui. rOoions ol Oontincntal 
J-iiropo wiicro it was not reccgniscd os 
positive authority especially in 
the customary law provinces of Prance 
tinder the old monarchy Cy I’ollot h, 
The I Tpansion of the Common l.iiu 
PP i3i— ni 
(/I) (187J) U 11 I. 1’ ■'f 
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Legislature intended to deal exhaustuely with any particular chapter 
or subdivision of the law relating to contracts (/i) 

In Eamdas \ AmercJuind d Co (o) the point for decision wag 
whether a railway receipt was an “instrument of title ” within the 
meaning of s 103 of this Act It was contended that it was not, for 
the following reasons First, that the Indian Contract Act was 
primarily a consolidating Act, and therefore ought, m default of a clear 
expression to the contrary, to he read as embodying the law as existing 
w hen it was passed Secondly, that it was improbable that the Indian 
Legislature could ha\e taken the lead m a legal reform for which 
England had to w ait until the passing of the English Factors Act of 
1877. In dealing with these arguments, the Judicial Committee said 
“ Their lordships cannot attach any weight to either consideration 
The Indian Contract Act recites the expediency of defining and amend 
mg certain parts of the law relating to contracts It is therefore an 
amending as well as a consolidating Act, and beyond the reasonable 
interpretation of its proa isions there is no means of dctermimng w hethor 
any particular section is intended to consolidate or amend the 
preaiously existing law Again, Their Lordships do not see any 
improbability in the Indian Legislature having taken the lead m a legal 
reform Such a reform may ha\c been long recognized as desirable 
without an opportunity occurring for its embodiment m a legislate e 
enactment, and it may well be that the opportumtj occurred sooner 
m India than in this countr} , where the calls for legislate e action are 
so much more numerous ” 

How far native Law of Contracts is still m force — As stated abo\ c, 
the Contract Act docs not coacr the whole field of contract law In 
cases, therefore, not pro\ uled for by the Contract Act or other legisla 
ti\e enactments relating to particular contracts, it is incumbent upon 
the High Courts, in the exorcise of their original jurisdiction, to apply 
the Hindu law of contract to Hindus and the JIahomedan law of 
contract to JIalioniedans This is because of the proMsions of the 
charters of those Courts noted at pp 3, 4, a»i/e, which substantially 

(n) /mnrotUy Flolilh Co > Buy MoforiBtbtev I)\ttrmoJaa Ghoie {1003) 
•ftinJaj (1891) L U IS I A 121. 18 L U 30 I A lU. 123, 30 C*I 53^ 
C»1 C20, C2S, C2a, citwl 50 I A 5IS 

(1929) ml p 178 The Kct, io Ur as (w) (1910) L. 11 -IS I K l&l, 170, 40 
it goes is eshsustisc and itnperatne Bom C30, G3G 
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continued the direction m this respect of the Acts of 1781 and 1797 (p) 
As an instance of the above proposition may bp mentioned the rule of 
the Hindu lau of contract knoun as damdupat, according to uhich 
interest exceeding the amount of the principal cannot be recovered at 
any onetime (y) This rule is still in force in the Bombay Presidency (r) 

and m the presidency torni of Calcutta (s), but it is not recognised 
outside that to\\n(f) or in the Madras Presidency (a) There is, 
however, a difference of opinion as to whether the rule is abrogated by 
the Transfer of Property Act 1882 (v), as regards interest on mortgages 
governed by that Act It has been held by the High Court of Madras 
that it IS (la) by the High Court of Bombay (r) and Calcutta (y), that 
it IS not Another instance is the rule applicable to Hindus go\ erned 
by the Mitakshara Lav, in the Bombay Presidency, that m the case of 
a debt wrongfully withheld after demand of payment has been made, 
interest becomes payable from the date of demand by way of damages 
This rule, according to the Bombay High Court, is not affected either 
by the Interest Act 1839, or bj the Contract Act (s) The rule, hov 
over, is not applied to Hindus m the Madras Presidency {a) But such 

(p) It will be seen from what m said Uarihl v A agar (1830) 21 

above that the statement m Ilbert, Bom 38 , Ah Sah(b v Skabji (1805) 
Government of Indn, 2nd cd p 327 w 21 Bom 85 

not formally accurate so far as it implies (#) C/iunder v Homesh Chundtr 

that thcio provisions are still m force by (1887) 14 Cal 781 

virtue of the Acts themselves yet m («) Hft l>uratn % Jiam Dent (1887) 

Jladhim Sidhanla v } enlalaratnanjulu I2C L R 590 

(1903) 26 Mad C62, 670 the Act of 1707 («) Awanji Ron v Bagubat (1881) C 

nas assumed to be still in force Mad H C 400 

(5) Sec The Rule of Damdupat, by (i) Sec ss 8G and 68 of the Act Both 
Tramice R \icajee, m Joiirn Soe Comp these sections ha^e been repealed by the 
IjpQtsl for December, 1900, at p 464 Code of Civil Procedure, 1908, and are 

<r) Dhondu v Aarcyan (1863) 1 B H reproduced in that Code m O 34 rr 2 

C 47. Khusbalchand T Ibrahim (1866)3 and 4 

D II C A C 23, ^alhubhatv Jlvkhand (*c) Madhxca Sid/anta v I eidalnra 

(1868) 5 B H C A C 196, JIalma tnaa^iifM (190J) 26 Mad CO* 

Jlanji ^ Metnan A>jab (1870) 7 Bom (r) Jtfu'einbai \ Manordia (1010) 35 

11 C 0 C 19 , Paixinaqa v Gonnd Bora 199 

(1873) 10 Bora II C 382, Ramehaitlm (y) Kitnja Lai \ \arMnba (1915) 42 

^ Bliiwrm (1877) 1 Bom 577, Oanjm' Cal 826 , 3l 1 C 6 
V Adarj, (l877)3 Bom 312, AiirowM (*) Sauna lnmpj>a\ Shirbamu-a {im) 

I KlOiMdrtf (1893) 18 Bora 227, Gopat 31 Bom 33 1 

Jlamchanha \ Oangaram Ananl Shtl («) Stbtamama Atyar \ Suframanta 
(18 15) 29 Bom 721 overruling Lhrt Aiyar (1908) 18 Mad I 1 243 
f anfth ^ h*iihni'rat (1890) 15 Bom 
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cases are very few, and the native law of contract may, for all practical 
purposes, b*" regarded as having been superseded by the Contract Act 
and other enactments relating to particular contracts 

Acts and Regulations not expressly repealed — The laws made by 
the Legislatures for the presidencies of Bengal Madras, and Bombay, 
before the date of the Government of India Act of 1833 (3 A 4 Will IV 
c 85), were known as “ Regulations ” The statute of 1833 established 
a legislature for the whole of Bntish India, and the laws made under 
that statute, and the subsequent enactments modifying that statute, 
are known as “ Acts ” As regards the Regulations, it may be stated 
that a major part of them has been repealed by subsequent Indian 
legislation Among the Acts relating to particular contracts and not 
expressly repealed by the Contract Act may be mentioned the 
following Act XXXII of 1839 as to interest. Act XXVIII of 1855 as 
to usury, Act IX of 1850 as to bills of lading Act XIII of 1859 as to 
breaches of contracts by artificers, the Merchant Shipping Acts of 1854 
and 1859, Act III of 1805 as to contracts with common carriers, and 
Act V of 1800 as to assignment of policies of insurance The Acts 
enumerated abo^e were passed before the enactment of the Contract 
Act Among the Acts dealing with particular contracts and passed 
after that date maj be noted the Negotiable Instruments Act XXVI of 
1881, the Transfer of Property Act IV of 1882 Merchant Shipping 
Act V of 1883, Act XXI of 1883 as to contracts with emigrants, and 
Act IX of 1890 as to contracts with railways 

Savmg of usage or custom of trade, etc.— The term " usage of 
trade ” is to be understootl as referred to a particular usage to he 
established by c\ idcnce and perfectly distinct from that general custom 
of merchants which is part of the law of the realm and is to be collected 
from decisions, legal principles and analogies and according to the 
opinion now receiacd, can still be increased bj proof of li\nng general 
(not merely local) usage (6) Such a usage remains unaffected by the 
pronsions of the Act, e>en though it may be inconsistent with those 
proansions Both the reason of the thing and the grammatical con* 
stniction of the section (c) require that the words ‘ not inconsistent 

(6) S«> Bt<)tuanoland Eiplonltan Co (r) la the teetton *9 citnj by the 
V London Trading Bonl [1S9S} S Q B Judtcwl Committee, there u no eomtoA 
C5S, \ Sehufrr K Co Jl'KiJ] alter contract lee L H 18 I A 

S K B 144 at p 1S7 
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With the proMsions of this Act” should not be connected with the 
clause “ nor any usage or custom of trade *’ and apply only to the 
immediately preceding words “nor anj mcident of any contract’ 
This Mew was taken by the Judicial Committee m Irraiiaddtj Flotilla 
Co V Buguandas {d) The contrary seems to have been assumed by 
the Bombay and Calcutta High Courts in two earlier cases (e) Both 
these cases were considered by the Judicial Committee in the above 
case In both these cases, ogam, the opinion was expressed by the 
Bombay and Calcutta High Courts that the liabilitj of a common 
carrier under the common law of England, which renders him liable 
for all loss or damage to goods except when caused by the act of God 
or the King’s enemies, was a " usage of trade,” the one Court holding 
that it was inconsistent, and the other that it was consistent, with the 
provisions of the Contract Act In the Privy Council case cited aboae, 
the Judicial Committee were inclined to the opmion that the liabihty 
of a common carrier under the English common law as an insurer of 
goods was not a usage of trade, but an “incident” of the contract 
quite consistent w ith the provisions of the Act Such an incident is 
not inconsistent with the proMSions of ss 151 and 152 of the Act, 
having regard to the words “ in the absence of any special contract ” 
occurring m s 152 All these cases are considered more fully in the 
notes to s 151 See also as to “ usage of trade ” in the case of High 
Court attorneys, s 171 and /n re J/cCorAntj^o/c (/), there cited 

Not inconsistent with the provisions of this Act —A stipulation m 
a contract of guarantee that the surety shall not ha\e the benefit of 
s 133 has been held to be inconsistent with the Act (g) 

Evidence as to usage of trade. — ^In this connection may be noted 
the proMSions of s 92 (5) of the Indian Evidence Act, 1872, whicli 
enacts tint, though a contract may be in writing oral e\idence may be 
adduced to pro\ e any usage or custom by which incidents not expressly 
mentioned m the contract are usually annexed to contracts of tint 
description, pro\ided that the annexing of such incident would not 
be repugnant to, or inconsistent with, the express terms of the con 

(/) (1891) I U 18 I ^ 121. I2T, 10 Cal ICC 185 
18 Ca! 020 C27 (/) (18S1) C CU 1 

{^) Kuurji V T/e Cnal Iruitan (g) Chtly fP* « ^ inajaL 

limn> la Pailurtj Co (1878) 3 Bom Katinall (lO’I) 4'’ B m IT", 68 I C 

Ifii 113 ^lonthora Aant Shaw ^ The 181 
Ini iC rnri jI ^lear , N ai i^Uion Co (1881) 
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tnct (It) And fitrtlirr sucli incidint not be inconsistent 

the penen! jiro\i«ions of the Contnet Act, ImMng regard to the a\ords 
“ nor an} incident of ana contnet not inconsistent aaith the proMsions 
of this Act ’ This IS a reproduction of the I'nglish Inn on the sub 
]ect (t) As to the caidcnce nccessarj to proae n usage of trade, it is 
enough if it appears to be so uell known and acquiesced in that it inn) 
be rcasonabl} presumed to ha\c been an ingredient imported b} the 
parties into their contract To pro\c such a usage, there needs not 
either the antiquit}, tlie uniformitj, or the notoriet} of custom in its 
technical sense , the usage max still be in course of growth, and ma} 
require caidcnce for its support in each casc(j) See also Eaidencc 
Act s 13(b) 

Sections referring to usage or custom of trade — S 110 proaidcs 
that an implied warrant} of goodness of quaht) ma} be established by 
the “custom of an} particular trade S 190 enacts that an agent 
cannot delegate his authority to another unless allowed b} the 
■*' ordmar} custom of trade ” Similarly an agent is bound, m the 
absence of directions from the principal to conduct business according 
to “ the custom w Inch pre\ ails m doing business ” of the same kind at 
the place where the agent conducts such business (s 211} It ma} 
here be obsera ed that the expression “ usage or custom of trade ’ used 
in s 1, as well as the sections referred to abo\e, relates to a particular 
usage as distinguished from a genera! or universal usage A general 
usage per\ ading all trades has no binding force if it is inconsistent w ith 
the provisions of the Act A general usage is equivalent to a general 
law, and no general lav\ or usage in contravention of the general law 
laid down b} the Contract Act can Im? consistent with the validit} of 
the Act itself (X ) 


(A) See Jli f/oMt i?ou ji ^ i?o nha j 
United ’^pimingaid tating Co (1917) 
41 Bom CIS atpp 538 C40 37 I C *^1 
(i) Per Cur m Broun v Bjrne (I8o.>) 
i,B 715 23 L J Q B 316 and 

in Ilttmfrejy ilrtle {18o') 7 T A, B 274 
2GL J Q B 137 140 
{}) Juggomokun Ghosf \ Man ekchanl 
(18o9)4V\ R 8 10 7 M I A 263 282 
BiHentaXer % Gahtaun (1917) 44 Cal 
917 alp 92o 43 1 C 11 


The allo^tance of nen u-sage imoUes 
tl e pombility of allowing change in 
previous a-vige Voattv ffa/h/oy [1898] 
1 Q B 130 

(4) l/t<olAora Kant Sha o v The It I a 
Grntml Steam Vanya; on Co (1883) 10 
Cal 16C 185 See also Meyer v 

Bresfer (18C3—i) ICC B Is S 640 33 
L J C P 280 where Erie C J eaid 
It 19 a contradiction to say the law docs 
not gi\o the right and yet that there is 
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Choice of law goveminff confracf.— It may be doubtfui ^\hafc lau 
IS to he applied to decide on the lalidity or the interpretation of a 
contract, or botli, as ^liere the contract is made in one jurisdiction and 
to be performed in another, or is sued on m a jurisdiction Mhere it was 
not made or to be performed The Act does not deal w ith questions of 
this hind 

In ordinary circumstances the proper law of a contract (to use 
Mr Dicej’s conacnicnt e\pression) mil be the Jaw of the country' 
wjiere it is made (/) But where a contract is made in one country and 
to be performed wholly or in part in another, the proper law may be 
presumed to be the law of the country where it is to be performed (w) 
But these rules are only in the nature of presumptions, and subject 
to the intention of the parties, whether expressly declared or inferred 
from the terms and nature of the contract and the circumstances of the 
case (n) The subject caunot be discussed at large here , the abo\c 
rules, however, arc settled and will commonly be found sufficient 
Generally the capacity to contract follows the law of domicile at 
the time of making the contract fo), but capacity to contract with 
regard to immoaablc property is determined by the local law of its 
situation (p) This of course is a matter of law w hich the parties cannot 
alter A large proportion of the decisions under this head hn\ e been m 
matrimonial causes , but tlie special complications arising in questions 
of marriage and dn orcc arc outside the scope of the present Act and of 
the ordinary law of contract (y) 

The Transfer of Property Act IV of 1882, s 4, proaidcs that the 
chapters and sections of that Act which relate to contracts shall be 
taken ns part of the Contract Act 


a universally ostabli'lioJ usage to nllow 
jt A iinivcriil usage cannot bo set up 
ngajjjst tJic general invi ' 

(0 Dicej, Conflict of Uvis 4th ed . 
Itulc 155, ' Oiiibfrt (1865) 

L It 1 0 B 115, 122 (m Lx Ch , a 
clas-<icAl judgment of a very strong 
Court diliv ered dies J ) 

(»i) tbil . Cox V Tbf aoi'trnori of 
JUfhop Colton t School (1874) I’unj Ucc 
No S5 

(n) Dkoj link I5J, sub rr 1 and 2 
J/amJyn » Tahtlcr DifhVery (JR'll) 


A C .KO is now the lending 1 ngli h 
autliontv And boo Abfliil l*r; v 
Apiiayntann (11)03) 27 Mad 131 , 31 
I A 1 (pvrtiea bound niionling to the 
law as the} understood and adopted it 
at the time, though their interpretation 
proved erroneous) 

(o) Lachnx ^arain v Fatah liahcu^ur 
(1003)25 All 105. Due} Rule 140 
{p) Baal of ifnea » Cvh/n (1900) 2 
Ch 120. C A 

(j) See O^len v Oylcn [ll)0SJ 1’ 46, 
C A 
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Act not retrospective. — The provisions of this Act do not apply to Ss. 1 
contracts nndc before the Act came into force (r) 

2. — In this Act the following words and expressions 
Interpretation following scnscs, unlcss a 

contrary intention appears from the context 

(a) When one person signifies to another his willing- 
ness to do or to abstain from doing an} thing, w ith 
a view to obtaining the assent of that other to such 
act or abstinence, he is said to make a proposal 

(b) When the person to whom the proposal is made 
signifies his assent thereto, the proposal is said to 
be accepted A proposal, when accepted, becomes 
a promise 

(c) The person making the proposal is called the 
“ promisor,” and the person accepting the proposal 
IS called the ” promisee ” 

(d) When, at the desire of the promisor, tlic promisee 
or any other person has done or abstained from 
doing, or does or abstains from doing, or promises 
to do or to abstain from doing, something, such 
act or abstinence or promise is called a consideration 
for the promise 

(e) Every promise and c\cr} set of jiromiscs, forming 
the consideration for each other, is an agreement 

(f) Promises which form the consideration or part of the 
consideration for each other arc called reciprocal 
promises 

(g) An agreement not enforceable b} law is said to be 
\oid • 

(li) An agreement enforceable b} law is a contract 

(i) An agreement which is enforceable bi law at the 
option of one or more of the parties thereto, but 
not at the option of the other or others, is a loid- 
ablc contract 


(r) Omtta Khanum r IJrojf^Jro (18*41 IS tl L It 431, 458, ■& p 4“S,on«ppe*l 
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the promise can really be simultaneous with the performance for which 
it IS exchanged, as the theory of the Common Law requires it to be 
Both these reasons (though the force of the latter appears to be 
destroyed in British India by sub s (d), as we shall see) appear to be 
sound, and sufficient on principle to justify the language of the Act 
The case of mutual promises will be considered when we come to it 
under sub s (d) 

Promise and Consideration — ^Agam, the technical use of the word 
“ promise ” m the Act is far narrower than the popular use Express 
words of promise may be and often are m law no more than a pro 
posal {w) In common life mam promises are made, and regarded as 
morally binding between one person and another, without any “view 
to obtaining the assent of that other ’ to the contents of the promise 
In common speech no one thinks of acceptance by the promisee as 
being an essential condition which must be satisfied before a declara 
tion of intention amounts to a promise It may be asked, then why 
the word ‘ promise ” should not haae retained its literal and proper 
meamng and further w hy all deliberate promises should not be binding 
subject to necessary exceptions and regulations For example, a 
promisor could not be held to remain bound if the promisee refused to 
accept and some rules of eaidence would be reqmred by way of 
caution, so that men should not be burdened by legal obligations m 
consequence of hasty or trifling words which the other party had no 
moral right to take seriously The answer is that the way thu'< sug 
ge.sti?d has wdeerl been taicjj by otbn systems of Jaw, and esperjally 
the modern Roman law which has been adopted on the continent of 
Europe and in the 1 ingdom of Scotland but the common law has taken 
a distinct road of its own Apart from the peculiar ca<5e of a promise 
made by deed English law will not enforce a promise unless it was 
gi\cn for \alue, that is, not necessanh for an adequate \alue, hut for 
something which the law can deem of some \ahie and the parties treat 
as such by making it a subject of Inrgaiu llu \alue «!o recei\c(l m 
exchange for the promist nia> loiisi'it in pnsiiit performance for 
example the deli\or) of goods, or it tutu its<lf hi the promise of a 

(«•) Thus a letter reeiuesting R I 'Rii « f I win i /•' t* ' ilmttram (ISS9) 13 
tnonej, and promMinfj repajtnciil hIiIi II iWli N s Lnlaiti 

interest on a certain daj is not a pro Ai/twnw " 'N I I J 2^ 
laissor^ note but a tnero proposal for a 
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perfornnnce to come These elements arc embodied m the definition £ 
of consideration bj cl (d) of our section This clause is especially 
open to the remark that u hat purports to be interpretation of terms is 
really substantiae enactment Onl} in s 25 houever, with partial 
anticipations in ss 10, 23, and 24 docs it appear for what purpose the 
notion and definition of consideration Ime been introduced 

Definition of Consideration — Tlic terms of the Indian definition 
must now be examined The} do not appear to follow those of any 
authoritative Engli'^h exposition, they expand, with only verbal 
difference, those of one of the explanations in the Commissioners’ 
original draft (a:) "WTicther it was so intended by the framers or not, 
some of the terms are capable in their literal meaning, of restoring a 
doctrine winch was long ago finally disallowed m England, and, more 
over, they have been held to have that effect Wc take the material 
phrases m order 

“At the desire of the promisor.”— The act constituting the con- 
sideration must hav e been done at the desire or request of the promisor, 
as when a person contracts a marriage in consideration of a promise of 
a settlement (y) An act done at the desire of a third party is not a 
consideration Thus a promise by the defendants to paj to the plaintiff 
a commission on articles sold through their agency in a market con 
structed b} the plaintiff not at the desire of the defendants, but of the 
collector of the place, is void under s 25, being w ithout consideration (z) 

Ivor can it be supported under cl 2 of that section which enacts that an 
agreement without consukratioii is void unless it is a promise to com 
pensate a person wlio has already voluntarily done something for the 
promisor The expression voluntarily appears to be used in 
contradistinction to the w ords at the desire of the promi'or ” (a) In 


(x) S 10 cxpl 3 A goml considcm 
tion must bo iomething which at the 
desire of the person entering into the 
eiiRngemcnt another person [ V 2? J 1 ax 
dono or abstained from doing or docs 
or abxtaini from doing or promises lo 
do or to abstain from doing None of 
the lU utrations shoM anj iitention to 
alter tl e modem common law 

(y) Vnnjjnfn Simni Chrtli > Anno 
pnmju (1919) 4'* Mad 154 159, 49 I C 
ROO It does not follow that «here there 


are aoeral promises included in one Irans 
action a distinct desire must be found 
for each one though the comment m 
IwAtesArur \ Sada^hiv (1925) 27 Horn 
L R U5C 93 I C 930 AIR 1926 
Rom S4 seems to go near to asserting 
this qt «} ether in that case there siasa 
concluded agreement at all 

{) D rqa Pra^al r BaUto (1880) 3 
All 221 

(a) Shri GanpaUinqji r Aim 

ham (1895) 20 Bom 755 753 
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this case, even if the market were not established by the plaintiff at the 
desire of the defendants, the agreement would be binding, provided it 
wag done by the plaintiff voluntarily /or the defendants The Court, 
liowever, found that the market was not constructed by the plaintiff 
for the defendants so as to bring the case within the provisions of 
s 25, cl 2 

Questions may sometimes arise whether the thing done by the 
plaintiff claiming under a promise was in fact done at the desire of 
the 'promisor The Commissioners of the Howrah Municipality created 
themselves hy deed trustees for the purpose of biulding a town half 
in Howrah and inviting and collecting subscriptions for that purpose 
The defendant was a subscriber to this fund of Hs 100, having signed 
his name in the subscription book for that amount As soon as the 
subscriptions allowed, the Commissioners, including the plamtiff, who 
was also vice chairman of the mumcipahty, entered into a contract 
with a contractor for the purpose of building the town hall Tie 
defendant not ha\nng paid his subscription, a suit was brought against 
him by the plamtiff on behalf of himself and all the other Commissioners 
who had rendered themselves liable to the contractor It was held that 
the suit would he, as there was a contract for good consideration It 
was stated in the course of the judgment that the subscriber knew the 
purpose to which the subscriptions were to be applied, and also knew 
that on the faith of their subscription an obligation vas to bo incurred 
to pay the contractor for the work (6) In fact, the act of the plaintiff 
(promisee) in entering into the contract with the contractor may be said 
in this case to ha\ e been done at the desue of the defendant (promisor), 
so as to constitute a consideration wjthm the meaning of the section for 
the promise to pay the subscription If there were no contract with the 
contractor, or if no liability Ind been incurred and nothing substantial 
bad been done on the faith of the defimhnt’s promise the promise to 
pay the subscription ^ould ha\e been without consideration, and 
therefore void No similar decision known fo hnic been given in 
England, and it seems doubtful wlittlur tlun was rcallj a suflicicnt 
request by the defendant to (he phmtiff and tho'io whom he repre 

Tt) Ardar^ath v t7orjeT/oAm«-7(lVMl) (P.’s) I Hi 1 C lOo 49 C I J 
14 Cul G4 The stafomciit of tin* »7*» A I U P'9 Cnl 309 (no 

ui the IkhIj of the report H(aiMti>ocnfn f't l lamtin s expense Lcing 

monJy the ca*© in In ]im reports) ini*l incnmNl defori Isrit « rr<]tiest) 
qu&te I)ist Adattyu IMsn V PrtmCAnnI 
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Rcntocl It would Fccm to follow that in the opinion of the Cnlcntta 
High Court c\ciT promise of a fuibscnption to a public or charitable 
object becomes a legal promise, and enforceable by tho promoters, ns 
soon ns anj dofinito stops ha\c l)cen taken b> them in furtherance of 
the object and on the faith of the promised subscriptions Such is 
certainly not the general understanding of the profession in England (r) 
In an Allahabad case where a Mahomedan suhsenbed Rs 500 to a 
fund startctl to rebuild a mosque, and no steps were taken to rebuild 
the mosque, it w as held that the promise was w if bout consideration, nncl 
that the subsenher was not liable (rf) At all c\ents a \oliintary 
pa}mcnt, caen if rcpcatcil, is not in itself c\idcnce of a promise to 
continue it (e) 

“ Or any other person.” — In modem Hnglisli law it is well settled 
that consideration must moa c from the promisee (/ ) Under the Act, 
howcacr, consideration may procec<l from the promisee or any other 
person The result, according to the decisions now to he cited, is to 
restore the doctrine of some earlier Knglish decisions which arc no 
longer of nuthoritj m Kngland In Dutton \ Poole (y), decided so far 
back as 1G8S, where the father of ft bndc aaft-* aliout to fell timber on 
Ins estate to proaide a marriage portion for her, and refrained from 
doing so on the eldest son promising to pay the amount to her, it was 
held that the daughter could maintain an action against the son on 
tho promise to the father It will be obscracd that no consideration 
proceeded from the daughter She was not a party to the contract, 
and the whole '’onsideration mo\cd from the father On the faith of 
the sod’s promise, the father abstaiced from felling the timber, and 


(c) There is holioed to bo •onic 
Amcncan authority (gccmmgl^ not in 
anj of the Courts whose decisions carry 
most weight outside their own jurw 
diction) in fa>our of this mcw 
(J) Abdul -iri: v l/osuin Ah (1914) 
36 All 268 , 23 I C 600 Cp He Uudtvn 
(1885) 33 U It 819 (claim madministra 
tion suit for unpaid instalments of testa 
tors promised subscription, with allega 
tion of expense and liabilities incurred on 
the faith thereof, treated as unarguable) 
(f) J\banKT\ehna2Iullicl.v 2\truj>ama 
Oupfo (1926) 53 Cal 922 96 I C 846, 


AIR 1926 CbI 1009 

(/) Tlie meaning of this rule seems 
to be that (he matter of the consideration 
must bo gisen done, or suBered bj tho 
promisee himself or, if by a third partj, 
at the request and bj the procurement 
of the promisee, and as tho agreed 
equivalent for the promise , and, with 
this meaning the rule seems to import 
no more than is necessarily implied in 
the conception of a consideration as an 
essential part of the agreement Leake, 
Iaw of Contracts 7th ed (1911) p 4<9 
(y) 2 I>ev 210 
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.-is a result the estate mfh the hmbei: descendetl to the son as the 
heit-at-Iaw The ground of the decision as that, hav ing regard to the 
near relationship between the plaintiff (daughter) and the party from 
Mhom the consideration mo\ed (father), the plaintiff might he con- 
sidered a party to the consideration That is to say, a stranger to 
the consideration could, by construction of law. be regarded as a party 
to It, if he nas closely related to the pei^on from whoni the considera- 
tion actually proceeded But this decision is no longer lawm J^ngJand, 
and was finally set aside by Tueddle v Mmson (Ji) In that case, 
decided m ISdZ. an agreement was entered info between the respective 
fathers of a husband and wife that each should pay a sum of money to 
the husband, and that the husband should ha\e full power to sue for 
such sums After the death of both the contracting parties the hus 
band sued the c'^ecutors of the wife’s father upon the aboi e agreement, 
hut the action i^as held not to be mamtamable The husband was a 
stranger to the consideration, and the plea of nearness of relationship 
to the contracting parties was reganled as of no conseguence As to 
Dutton \ Poole, it was said that there was no modern case supporting 
tliat decision, and its authority w as treated as o\ exruJed It m'^y now 
bo taken as an established rule of English law that a third party cannot 
sue on a contract thougii made for his benefit, and the nearness of 
relationship cannot be imoked to import what ma} be called consttuc- 
tive con^ndcration lIoMC\cr, Dttllon v Poole uas rehed on, and 
2'iicddle \ Athnson distinguished, by lanes J m Chnnaya v 
Ranmjya (i) iii the High Court of Wadras Jn that case, A , by a deed 
of gift, made o\cr certain property to her daughter, with a direction 
tliat tJic daughter should pay an annuity to A ’s brother, as had been 
done by A On tlie same day the daughter executed a writing in 
{a^our of the brother agreeing to pay the annuity Tlic daughter 
declined to fulfil her promise, and the brother sued the daughter to 
recover the amount due under the agreement On behalf of the 
daughter it was contended that no consideration proceeded from the 
luother, and that he, being a stranger to the consideration, had no right 
to sue Innes J held following Dutton v Poofe (j), that the considera- 
tion xmhrcelhj moved from the brother to the daughter, and that he 
was, then fore, entitled to maintain the suit Tueddle v AiXinson'f^f^'^ 

in .vs 1)1 NM n n am son (») (issi) -i vr^d ii7 

el' J nftfiirne «'/ r*rr,nipt<m I /p 2 l-oi 210 
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distinguished upon the ground that there no consideration proceeded 
either directly or indirectly from the husband, as he ivas not worse o5 
from the non fulfilment of the promises than he ould have been if 
they had not been made It does not appear probable that this 
ingenious attempt to sa\ e the authority of Dutton \ Poole would be 
supported in an English Court In the Madras case now refened to, 
Kindersley J preferred, in fact, to rest his judgment upon the terms 
in 'tthich this section defines "consideration” In a later JIadra, 
case (i), the administratrix of the estate of a deceased person agreed to 
pay one of the heirs of the deceased his full share of the estate if the heir 
gave a promissory note for a proportionate part of a barred debt due to 
a creditor of the estate The heir executed a promissorj note m fa^ our 
of the creditor, gai e it to the administratrix, and received his full share 
m the estate The note w as subsequently handed o^ cr by the adminis 
tratnx to the creditor In a suit bj the creditor against the heir on the 
note, it was held that the act of the admmistratrix m handing o\er to 
the heir his share of the estate without deducting any portion of the 
debt constituted consideration for the heir’s promise to the creditors 
and that the creditor could rcco\cr upon the note 

In both the Madras cases the consideration proceeded from a 
thrd ‘party, and tbcrciore the suit would not haac been maintainable 
according to the modem English law 

But though under the Act coirndcralion for an agreement raaj 
proceed from a tZi.rd patty, a person not a part} to the agreement 
cannot sue on the agreement (1), and this is clearly mdicatwl b) the 
pro\ isions of sub ss (a) (b), (c) and (i) of the present 'section Thus if 
A enters into a contract with B and the contract is made for the 
benefit of C , as it was in Dutton \ Poole this cannot confer a right of 
action on C In this connection it is important to obsen e that m both 
the Madras cases cited aboae the agreement sued upon was Ictuecn the 
plaintiff and the defendant, though the con'Jideration in either case pro 
cccdcd from a third partj Tim \icw has been recently emphasized 
h) the High Court of JIadras and other High Courts It has accordingly 
been held that where A mortgage^ lus proper!} to B , part of the 

(t) Vomiirl \ inanthnnetha (ISv3) aI<o Jamna Iht \ Pam iutar <1912) 
r Mud 351 I H 30 1 A 7 34 \ll C3 Lh 1 anhu 

(f) ''Artpilttr V t maloit <1113) 37 Horn Vfiio* t /JA/rmon iehnn (jaiS) 41 
471 at p 4"a, l/diinalA t Mai I'"' 

(19lS)a4Mad I J laa, 1% 200 Sc* 
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consideration for the mortgage being B ’s promise to A to pay C 
the amount which A ou ed to C , C , not being a party to the contract, 
cannot sue B for the payment (m) Smuhrly, it has been held that 
where a policy of msurance is effected by the assured on his own life, 
and the policy is expressed to be for the benefit of his wife, the wife, 
not being a party to the contract of assurance, is not entitled, m cases 
not governed by the provisions of the Mamed Women’s Property Act, 
1874, to sue the insurance company on the policy unless the policy is 
assigned in writing as provided by Transfer of Property Act, 1882, 
s 130, or a trust has been declared by the assured as provided by the 
Indian Trusts Act, 1882, s 5 (n) Upon the same principle where a 
lease contained a stipulation that the lessee would pay to the zanundar 
zamindan dues which were payable by the lessor to the zamindar, it 
was held that the zanundar, not being a party to the lease, was not 
entitled to sue the lessee under the terms of the lease (a) So, where 
a man insures his life expressly for the benefit of his widow, this gives 
her no lien upon the policy moneys in preference to his creditors (p) 

But where a contract between A and B is intended to secure a 
benefit to 0 as a cestut qiic trust, C may sue in his own right to enforce 
the trust And this seems to be the principle underlying the decision 
of the Judicial Committee in hhiaja Muhammad Khan v Ilusaxm 
Bcgatn (g) In that case C sued her father in law, A , to recover 
arrears of certain allowances called Ikarch i pandan, payable by A to 
C under an agreement made between A and C ’s father prior to and in 
consideration of C ’s marriage with A s son, D Both C and D were 
minors at the date of the mainagc The agreement created a distinct 
charge m favour of 0 ou certam immovable property belonging to A 
for the payment of the allowance It was contended on behalf of A , 
on the authority of Ttceddle v Atkinson (r), that C could not sue upon 


(m) Isicaram ^ 

(1013) 38 Mad 763 , Katturamma v 
I «nlalcMurot/ya (1016) 29 Mad L J 638 

(n) iS’/tanter T Umabat 57 

471 The parties to tlio suit m this case 
«ero Ilindas and it was held that tho 

provisions of B C of tho Mamed Womens 

Property Aet did not appl} to them 
contra IJalamba \ Kri»hnaya (1913) 37 
Mad 483 [F P ] 

(o) l/onyof ^fn V Jhifiammtul llusam 


(1915) 37 All 115 

(p) Knahna Lai Sadfu v rramila 
Bala Boat 55 Cal 1315, 114 I C 658, 
air 1928 Cal 618, tlio principle is 
strongly reaffirmed Cp Mtltar Sain v 
Bala Pam (1925) 21 iUl L J 185, 205 
901 C 1000, AIR 1020A1I 191 
(f) (J910) 32 All 410, L R 37 I A 
152 , on appeal from (lOOC) 29 All 151 
(t) 111 tS 303. 124 R R CIO cUctl 
onp 20 above 
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the contnct, as she >\as no partj to the agreement But this conten- 
tion was oacmiled, and the suit \\ os decreed As to Tucddlc \ Aikiii’ 
son, their Lordships said that it was a case of an action of assumpsit, 
and that the rule of common law on the basis of which it was dismissed 
was not applicable to the facts and circumstances of the ease before 
them, as the agreement executed by A specifically charged immo\ able 
property for the allowance which A bound himself to pay to the 
plaintiff, and the plaintiff was the only person beneficially entitled 
under it Their Lordships added that m India and among com- 
munities circumstanced as the Mahomedans, among whom marriages 
are contracted for rmnors by parents and guardians, it might 
occasion serious injustice if the common law doctrine was apphed 
to agreements or assignments entered into m connection with such 
contracts (s) 

The principle of the Pn%y Council decision was followed by the 
High Court of Calcutta m a ease m which the facts were somewhat 
pecubar (0 In that case A advanced Rs 300 to B on the security 
of a pattah relating to immovable property and deposited with him by 
B B then transferred by a registered labala all his property, movable 
and immovable, to C for a sum of Rs 2,000 This Rs 2,000 w as not 
all paid m cash, but there was a provision and declaration in the labala 
that out of this consideration money of Rs 2,000, the sum of Rs 300 
due to A should be paid by C A sucdC forRs 300, basing his claim 
upon the labala It was found that there was no agreement between 
A and C for payment of Rs 300 by C to A {«), but that on the very 
day on which the labala was executed C acknowledged the obliga- 
tion to pay Rs 300 to A , that the ackaoxrJedgznent was communi- 
cated to and accepted by A , anil that as a result of this the patlah, 
which was erroneously bebeved by the parties as constitutmg a 


(») Page V Cox (1852) 10 Ha 1G3, 
90 B R 314, 13 an English case really 
of tho same class As to possible exten 
Sion in this direction, see an ingenious 
speculatire article by Prof Corbin of 
Yale, Contracts for Benefit of Third 
Persons, L Q B xlri 12 
(f) Debnarayan DuU y Chumlal Chose 
(1914)41 Cal 137,201 C 630,seeJi6an 
Knshna ilulltcL v A inpama Gupta 
(1928) 63 Cal 922, 926, 9C I C 840, 


A I B 1D2G Cal 1009 , and dist 
Amllna Lai Sadku y i’ramtfa Bala Dost 
(1928)65CaI 1315,1141 C 653, A I B 
1928 Cal 518 , Ilashmatmal y Pnbdkas 
(1928) 114 1 C 111, A I B 1929 Sind 
117 

(h) It was argued in this case that 
there was a novation within the meaning 
of 8 62 below, but it was held upon tho 
facts that there was no novation 
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cliaxge(^j), handed over by A to C Upon these facts it Was 
held that A was entitled to recover the amount claimed from 0 
This decision was followed by the came High Court in a later case 
when there w as no communication to A of the arrangement between B 
and C , the Court holding that the absence of communication did not 
make any difference in principle (w) And it seems that generally the 
beneficiary in a henami transaction may sue, joining the henamidar {x) 
The same principle has been apphed by the Courts of India to 
cases where a provision is made for the maintenance of female members 
of a Hmdu family on a partition of the joint family property between 
the male members Thus where A and B, tno Hindu brothers, 
divided the family property between them, and agreed at the time of 
partition that they should contribute Bs 300 in equal shares, and m\ est 
the sum on the security of immovable property and pay the interest 
towards the maintenance of thoir mother, it was held that the mother, 
though she was not a party to the contract, was entitled to sue her sons 
to have that amount invested in her fa\ our (y) Similarly, w here on a 
partition between a Hindu son and bis father it was arranged that the 
father should remam in possession and management of the share of the 
property allotted to the son and mamtam the son’s wife and his children 
out of it, it was held that the wife, though not a party to the arrange 
ment, was entitled to sue the father for the mamtonance of herself and 
her children ( 2 ) The wife and children, though not named as parties 
to the contract, possessed an actual beneficial right which placed them 
m the position of cesluis qm trust under the contract (a) “ Though 

the plamtiffs arc not named parties to the contract yet they are not in 
that sense strangers to the consideration of the contract so as to pro 
\ ent them from suing on it m their own name as to such part as is for 

(i>) TIio case was from tto Vufassal (1909) 33 ^lad 228 Arumi/ga Oounden 
^here a mortgage by deposit of title a C/iRno?amol (1911) 21 Mad L J 918, 
deeds js not recognised by Uw Sec Ae^al % fateh CAa, { (1022) 20 

Transfer of rroperty Act, 1892,8 B9 All L J 70S CS I C 7"8 

(u) DwankaAathx rrxjaAalhtmi) (z) Italhmabaiy rc-r.n<f{190f) 6 Bom 
C W N 279, 301 C 792 , see M L K -<21 

DM ^ Chm,la> Qhosc (1SI14) J1 («) C«» >J ' !j (18«o) DU Cl. I) 

C«l I41.20I C C30 07 (. dct.i.on) l\cnro .ot 

(») Jrcl.A.u 5 »ra,,.v Ar.l. i" I ngl.nj tl o .tain, e U. 

(IMI) 47 DIad L J 017 . S4 I C OOA oar U-aii rrlm W 8a) on I m«rr.«ta 
A I U 1921Mad 801 Bcttlim nt» 

(y) SAuppu Amrnal < Sulrm^ftijan 
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their benefit and on tbcit behalf ” (6) Simihtlj a>heic a provision is 
made for the marriage expenses of a female member of a Hindu family 
on a partition of the joint family property betn cen the male members, 
the female member is entitled to sue the parties to the partition deed to 
enforce the proMsion in her fa\o«r (c) 

Past consideration — In the same clause the words “ has done or 
abstained from doing ” call for special attention They declare the 
law to be that an act done by A at B.’s request, without any con 
temporaneous promise from B , may be a consideration for a subse 
quent promise from B to A Now, the general principle of the common 
law IS that in the formation of a contract the consideration is given and 
accepted in exchange for the promise Hence the acceptance of the 
consideration and the giving of the promise must be simultaneous, and 
m or<ler to ha\ c the effect of bmding the party making it, a request 
must be the offer of a promise m return for some consideration which 
offer will become a promise (if not meanwhile rc\ oked) (d) if and when 
the consideration is furnished as requested Thus the consideration 
must always be present at the time of making the promise, and there is 
no such thing as a past consideration If n service is rendered without 
any immediate promise or understanding that it is to be recompensed, 
It IS a merely gratmtous act having no legal effect except such transfer 
of property or the hke as may he contained in the act itself If there 
he such a promise, express by words or tacit by understanding to be 
inferred from the circumstances, there is at once an agreement, m 
which, if the recompense be not specified, the promise is to give such 
reward as may be found reasonable A subsequent promise specifying 
the reward will not make an obligation where there was none before, 
but Will show what the parties thought reasonable , and there is gene 
rally no reason why the parties’ own estimate, m a matter which con 
corns only themselves, should not be accepted Such a promise “ may 
be treated either as an admission which evidences, or as a positive 
bargam which fixes, the amount of that reasonable remuneration on tlic 
faith of which the seivuce was originally rendered ” (e) In many 
common circumstances the fact of service being rendered on request is 

(6) Per Green J m Blackwtll d. Co ( 1014 ) 38 Mad 788 24 I C 043 
\ Jonts d Co (1870) 7 Bom H C (d) As to rcTocation, eco p 41 below 
0 C 144 atp 148 (e) Bowen L J , Be CaHjn Valenl^ 

{e) Sundararaja v Lalthmiammal £ 1802 ] 1 Cli 104,116 
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ample c\ idence o£ an nntlemtanding that it was to be paid (or according 
to the iisiiil course 

The use of the perfect tense iii the clause now under consideration 
embodies m the hw of British India the exception to the general rule 
■uhich IS supposed to have been made by the seventeenth century case 
of Lamplagh v 5, atUdxi (A B 1615) (/) There it was allowed that 
in general a service rendered without any agreement for reward at tie 
time Will not support a subsequent promise of reward — “a mere 
\oIuntary courtesy •vmH not havc{y) a consideration to uphold an 
Assumpsit ” — but it was said that if the service was “ moved by a suit 
or request ” of the promisor, the promise “ couples itself ^vith the suit 
before,” or, as we should now say, is held to relate bach to the origmal 
request, and accordingly is deemed to be made on good consideration 
It would seem that this hction was really needless, and that the 
true account of such cases was given by Lord Bowen (following an 
earlier dictum of Erie C J ) in the passage above cited Our Act has 
adopted the doctrine of lampleigh v Biathtait in its current form 
We shall come to another exception from the general principle in a 26, 
sub s (2), below The manner m which the law of Consideration is 
split up between s 2 and ss 10, 23, 24, and 25, and the discrepance of 
style 9lready noticed in the Preface, do not conduce to certainty m 
interpreting the intention of the Act as a whole on the subject 

Indian Courts ha%e here followed, as they were bound to do, the 
terms of the Act In Sindfia v Abraham {h), the plaintiff rendered 
services to the defendant at his desire expressed during his minority, 
and continued those services at the same request after hia majority 
The question arose whether such services constituted a good considera 
tion for a subseguent express promise by the defendant to pay an annuity 
to the plaintiff The agreement was one to compensate for past 
ser\ ices, and it was held that it could be enforced, as the services formed 
a good consideration withm the meaning of this section The Court 
was of opmion that the services were intended to bo recompensed, 
though the nature and the extent of the proposed recompense were not 
fixed until the agreement sued upon was executed by the defendant 
If so, there was a contract for reasonable recompen-e when the serv ices 


(/) IIol) 105, 1 Sm L C 141 The 
defendants camo js often muttrUWn m 
ranoua nays m modern books 


(jr) 5ic One woull cspcct make 
(fcj (IfiSj) 20 flOlflJ 

20 Bom Jj R 411 
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v.frc the dcci»mu tmghl h-wc been jnit on thit ground 

nlon*' It rJiKn} ^**10(1, Iiowc'cr, on the ground that, un*Icr the 
word« of the jirr«cnt fuIj 'cctioii, "cn icc** flfrmf/y rcmlcTcd at the desire 
of the |)roini‘^r and «ucli ferMcos to he rcni^CTcd 5tood upon the pime 
fooljnp It nould fscem tint, under the Act, the decision mu^t ln%c 
been the «anic on thn ground cNen if the aerMcc^ were rendered at the 
time pntuitou'h, though at the de'iro of the defendant It waa nl<«o 
N\id that if the ffraicoa had been renderc<! without the desire of the 
defendant the ca*e a^ould be uithm a 25 of thc*Act («ee belon) As to 
the conditions of •'Uing in rcapccl of Fcniccs rcndcrc<l b} the plaintiff 
ve^xintanly without anj requeH from the defendant, see s 25 of the 
Act It must be noted here that neither that “cction nor the clause 
now before ua ndl enable a person nho has purported to bind Iiimsclf, 
s\hcn not competent to contract {« 11), torcpajmcnt of a loan, to bind 
liirnsclf to it b} a nen promise when he is competent (i) 

Or docs or abstains irom doing : Forbeanmeo as Considera* 
tion.— The essence of consideration is that the promisee takes on 
himself some kind of bunion, or “ detriment,” as the I'nglish nuthonties 
call it ^\hcrc the consideration is a present performance and not a 
promise (the onl} ease now beforcus, promi^casaconsiderationaMllbe 
dealt with under the following asordsof this sub section), tlie detriment 
may consLst either in actually parting with something of \aluo, or m 
undertaking a legal rcsponsibilitj , or in foregoing the exercise of a legal 
right It is not common experience that the exercise of one’s legal 
rights IS always profitable , nevertheless that v\hich the law deems 
worth} of its protection must he presumed to be of some value Thus 
the performance which constitutes a consideration mn} bo negative as 
w ell as positiv c, prov ided that the promisee’s abstinence from exercising 
a right w as undertaken at the request of the promisor There need not 
be a total abandonment of the right, or an undertaking to suspend it 
for a defimte time Such an undertaking, if it exists, is of course not 
a performance, but a promise, and then the contract is formed by 
mutual or reciprocal promises (sub s (f), below) The class of cases 
now before us is that in which the defendant has requested the plamtiff 
to forbear the enforcement of a claim against him, and has offered a 

{\) Suraj l^aTamw i^uUu AAir (1928) not clear, but if a merely void transaction 
Cl All 1C4, 112 1 C 159, A I It 1928 could thus bo in effect ratiTicd, the 
All 440 The words are m themselves intention of the Act would bo frustrated 



the Indian contract act. 


iie^\ promise lu return, niul the plaintiff, m itlioiit aii> express acceptance 
of the defendant’s terms, has in fact forborne for an appreciable time 
Here the defendant’s offer to paj or gne security, or as the case may 
he (j), IS accepted hy the performance of its conditions (see s 8, p 55, 
heloii ), and that performance is a good consideration for the defendant’s 
promi-io And i\hore the defendant has made an offer to pay in con- 
sideration of iorbcarance, uith some other alternative offer, the plain- 
tiff’s forbearing to sue in fact is a sufficient acceptance of the first 
altcrnatue (1) A req^iiest to forbear smng or other proceedings, not 
specifying any length of time, is understood to be a request of forbear- 
ance for a reasonable time (I) , and this is in fact a common case If 


It IS .asked at uhat moment the propos.a| convened by such a request 
becomes a promise, the ansucr is that it does so ivheneior the other 
party has in fact forborne his rights for a time which the Court con- 
siders long enough to amount to a reasonable compliance vith the 
req^uest This appears to be a question of fact depending on all the 
circumstances, for nhich no general rule cm he laid down Ko great 
difRcultj is found, so far as we are anare, in dealing uith it in practice 
It will he found on examination that m many of the cases where for- 
bearance to sue IS said to be the consideration for a promise, that 
w Inch IS really gix cn and accepted as consideration is a promise to for- 
bear suing either for a definite time or for a retsonabh time nccordmg 
to the circumstances, which promise may be express or mferred from 
the transaction as a x\hole{m) Such cases really' belong to the foj 
lowing bead of contracts by mntuM ptotmses Somtstiraes it is wot easy 
to say whether, on the facts of a particular case, the consideration is 
actual forbearoiice or .an agreement to forbear , in other w ords, whether 
the promise sued upon was exchanged for a promise of forbearance, or 


(jJ See AHiuncc Bank r Brpotn (JSW> 
2 Dr 1 S 2S0 rs a good example of this 
cla «3 Seo also Banindra Aaroi/t y 
Aoc/ie»nnnRt6»(l0l7)45aal 774,411 C 
073, 2iC W N ISS 

(1) Ui% N <1875) L R 10 

C V 497 

(0 Bi»l y Broom, note (j). 

ffc iiillerlon \ Prountial Bank of Jn 
/aW [IW] \ C 309,313,314, Glffn 
\ linmtry [I9I2J S K B 474, 4SI 
«!rc «J«o Vohts ChartJm \ Bajitni Aanta 


(1915} 2^ C L J 235, 31 I C 29, 
BantHdra v Aacheman (1917) 22 C W 
N 183,411 C 673, 

Aiyoitsarv Banganatha (1918) 

30 trad I. J CIS, 51 I C 0 (j3 Anant 
JiftsAna Modal v Sirasirili /alinannbh 
SMU (ID2S) 30 Rom X. K -(>a Jii 
I C 5oG, A J li 102‘iUota 310 
(m) For txamjlc \miH Cfiind y 
C 7CG, A 1 11 19JJ 

Uh 4a, 
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^\as an offer to be accepted by forbearance in fact, and became a 
promise uhen its condition yyas fulfilled by the plaintiff’s forbearance 
for the specified time, if any, or otherwise for a reasonable time (n) 
Compromise. — ^The most usual and important kind of forbearance 
occurring in practice is that which is exercised or undertaken b^ way of 
compromise of a doubtful claim It is a question of some importance 
within w hat limits the abandonment or compromise of a disputed claim 
IS a good consideration But this seems to belong not to the definition 
of Consideration, but to the substantive law declared m s 25 of the Act 
We shall therefore deal with it under that section 

Apparent forbearance when really an act. — Actual performance is 
sometimes .apparent!} passi\e A trader exposes his goods for sale, 
the price being marked or otherwise well known A customer comes 
in, takes the object he wants, and gi\es his name to the trader The 
case IS common enough Here a captiously literal person might say 
that the consideration on the trader’s part is forbearing to interfere w ith 
the customer’s action Butwhatwedosay,bothmlaw andmeommon 
sense, is that the seller, b} authorising the bu}cr to take the goods 
within his reach, in fact sells and delivers them by the buyer’s own 
hand, and the act, though mechanically the bu} cr’s, is in substance the 
seller’s This remark is needed only when the sale is on credit If 
ready money is expected and given, there is no promise at all in the 
transaction, and therefore no contract , see the commentary on the 
next following words 

Or promises to do or to abstam from doing somethmg ” : Hutual 
Promises — These words, supplemented by sub ss (c) and (f), convey 
in a somewhat indirect and inconspicuous manner the extremely impor 
tant proposition that a contract may be formed by the exchange of 
mutual promises, each promise being the consideration for the other 
In this case neither promise is of nnj aaluc by itself, but each of them 
dernes its value from the exchange which makes them both binding 
This effect of mutual promises is not a logical deduction from the general 
notion of consideration (o), but a positive institution of law required b} 
the con\ enience of business m ci\ iliscd life In many archaic s} stems 
of law there is no obligation to perform a promise until there has been 

(n) See per Bowen L J in ViUa t (o) Tor fuller theoretical exposition 
•Veip Zeahnd Alford felile Co (18S6) »ee Pollock, Principles of Contract, Dili 
3JCh D SOT 2SO ^ j<l3 
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performance or at least some act done towards performance on the 
other side. The widespread custom of giving something by way of 
earnest “ to bind the bargain ” is a relic of this view. 

A consideration which consists in performance (or so far as it 
consists in performance) is said to be executed. If and so far as it con- 
sists in promise, it is said to be executory. Some writers, especially in 
America (p), speak of a contract in which the consideration on one side 
is executed as unilateral, and of a contract in which it is executory on 
both sides as bilateral. This terminology is concise and convenient, 
but is not at present commonly used in England. It is obvious that 
the consideration cannot be wholly executed on both sides. For where 
performances, and performances only, are exchanged, of which a sale of 
goods over the counter for ready money is a familiar example, nothing 
remains to be done by either party, and there is no promise at all and 
nothing for the law to enforce (y). 

The proposal to give a promise for a promise is accepted by giving 
the promise asked for, and thereupon, if there he no special ground of 
invalidity, the two parties are both bound, each being both promisor 
and promisee. It does not seem necessary or useful or indeed true to 
say that the promise of the party who accepts has ever been a proposal, 
though the language of sub*s. (b) does not seem to recognise the exist- 
ence of promises which have not passed through that stage. Still it is 
true that, but for the counterpromise or “reciprocal promise ” as the 
Act has it, neither party’s “ signification of willingness ” could become 
a promise within the definition of the Act ; and in this sense we may 
say, if we please, that the acceptance of an offered promise, by giving 
the reciprocal undertaking asked for, has itself the nature of a proposal, 
though it becomes a promise in the act of utterance, and there is no 
moment at which it exists merely as a proposal. But it docs not appear 
that anything of practical importance can turn on this. 

Promises of Forbearance. — An actual forbearance to exercise a 
right may be a good executed consideration, provided it be at the 
promisor’s request. So a promise of forljcatance may Ijc a good 
executory consideration. The validity of such considerations, ns ilis- 

(p) ScoLntigdcll.Sunimarj-ofthel.™- Ulcn.1 pmniiie, , n narmnly on ulo, 

0 / Conlraol., .. 183; lUrrimm on doc not .Urel ll.r Roncr.l Irnll. of Iti, 

Ct)iilr».t..jvu..m. .Ulcraont 

(j) Tbt* poMiblr r\Mt<‘nrp of ^ *‘*►1* 
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tmcl from their fomnl dcfimtion, will lx? fpohen of, ni nho^e men 
tioned, under • S') 

**Sach act or abstinence or promise is called a consideration lor 
the promise”: Further requirements. — It will he ob-sericd tint, 
icconlinp: to the tomn of the drrmitinn it n onli required tint ‘<omc 
thing— no nntter wlnt — «hould Imic Ikvii ilone, forliome, or j)romi«c<l 
It the requect of the promi'^r \\o ^Inll flntl howcier, thnt in pome 
ca«cp cxpre'f'li |»roMde<I for l»\ theAct, nml m others nppirontl} not 
po proM(lo<l for, but well known in the Common I.iw, nnd **1111 rccog 
m«od m Indnn jir'ictieo the leg'll effect of consideration m linking 
promi'cs binding n witbbcM from acts, forbearances, nnd promises 
vrlncb nre vriibin the terms of the definition I'ngUsb Wisjcrs arc 
occuslomed to roj , m pome at least of siicb cases, that there is no 
consideration This wn} of Pjieaking would seem to be otcltidcd by 
the Act One w ould expect the Act to sa} poincw here that in order to 
ha\c legal cfTect, n consideration must not onl} be something which the 
promisor asked for nnd got, but must be ' good ” or " aaliinblc " , 
that is to say, something w Inch not onI> the parties regard, but the law 
can regard, as haiing some anluefr) This is a fundamental rule in 
the Common Law Had the Act abrogated it, the consequences would 
haac been extensile , but it seems to be beyond doubt that such 
was not the intention, and that the silence of the Act cannot bo taken 
as altering the English law as it stood settled m British India (s) 
The principle may be broadly expressed thus The law will not 
enforce a promise gi\ cn for nothing, and if it is apparent to the Court 
on the face of the transaction that an alleged consideration amounts 
to nothing (not merely to \cry little), then there is no foundation 
for the promise, and w e say either that there is not any consideration 
or that there is an " unreal consideration ” The Act does say m 
s 10 that agreements are contracts, % e , enforceable, if they are 
(amongst other conditions) made for a lawful consideration In s 23 
it IS declared that certain kinds of consideration are not lawful In 
8 25 agreements made without consideration arc declared (special 
exceptions excepted) to be void It is not anywhere stated m terms 
that consideration is not lawful, or otherw ise not sufficient, if it is not 

(r) Oood consideration was jn /act («) iJr MTiitlej Stokes s criticism of 
required by the original draft of the Act the language (Anglo Indian Codes i 497) 
(s 10) was justified but his fears have not been 
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good or ■viiluable”m the sense Tvhich those terms bourn English 

Further oxphnation is reserved for the commentary on the 
sections last mentioned 

Sub-ss (e) to (j) : Agreement and Contract —The group of sub ss 
(e) to ()) may be considered together By sub s (e) an agreement 
IS either a promise or a group of promises ((), and, therefore, it ivould 
'cem that an ciiccuted consideration is not reckoned as part of the 
agreement This is not accordmg to the current use of language, 
vhich treats an agreement as an act of both parties, whether a legal 
obligation is meurred by one or both of them A unilateral contract 
IS not the less a transaction between two parties to which both must 
contribute something It would not be difficult, however, to find 
arguments for the language of the Act if reqmted Suh s (f) agrees 
with common usage, except that the adjective “ mutual ” is more 
common m English books 

The distinction between agreement” and “contract” made by 
sub s (h) IS apparently ongmal , it is con\ enient, and has been 
adopted by some English writers It should be strictly obsened m 
India, though lapses such as “^old contract” sometimes occur 
The conditions required for an agreement bemg enforceable by law 
are contamed m Chap 11 of the Act, ss 10 sqq (pp 64 sqq , belov. ), 
where it will also be seen that the absence of any such condition makes 
an agreement void, and certain defects will make a contract \ oidablc 
The duties of parties to a contract are set forth m Chap H'’ of the Act 
The manner in which contracts are, if necessary, enforced belongs to 
civif procedure. 

For technical reasons, the language of sub ss (g) and (i) would 
not be accurate m England , it would be useless to dwell on this here 
The state of things reallj indicated by sub s (1) is that one of tlic 
parties (or possibly more) can at his option maintain the contract, or 
resist its enforcement, or take active steps to set it aside Whon 
rescinded by a party entitled to rescind, it becomes void Xcver- 
tbcless it 13 m the first instance n contract, being v alid until rescinded 
A contract obtamed b> fraud is the tj-pieal crampio of a loidaWo 
transaction See ss 19, 19 1. 39 , see also ss 53, 03 The elefimtion 
was not intended to alter, and does not alter, the slibstantiic he (ii) 

(!) Alytjigitnram V Tnmlttl Vwbi 
e*? Bom Ort nt p 


(m) / 7 ft contrnct m not 

cla i<c conffmne nn opli n on one 
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sufficient Otherwise an imeieouted intention to commimioate some 
thing, or even an unsuccessful attempt, cannot be treated as amounting 
to a communication , much less can a mere mental act of assent have 
Buchi an effect in any case (v) 


Coxumunicafion of special conditions — In recent times there has 
been a series of cises m which the first question is whether the proposal 
of special terms has been effectually communicated This arises where 
a contract for the conveyance of a passenger, or for the carriage or 
custody of goods, for reward, is made by the delivery to the passenger 
or owner of a ticket contaming or referring to special conditions hmitfng 
the undertaker’s liability, and nothing more is done to call attention to 
those conditions English authorities have estabhshed that jt is a 
question of fact whether the person taking the ticket had (or with 
ordinary intelligence would have) notice of the conditions or at any 
rate that the other party was rmnded to contract only on special 
conditions to be ascertained from the ticket In either of these cases 


ins acceptance of the document without protest amounts to a tacit 
acceptance of the conditions, assuming them to relate to the matter of 
the contract, and to be of a more or less usual kmd {w) But he is not 
liable if the ticket is so printed, or debvered to him m such a state, as 
not to give reasonable notice on the face of it that it does embody some 
special conditions (:r) In determining these questions the class of 
persons to whom the special conditions are offered, and the degree of 
intelhgence to be expected of them, may properly be taken into 


account (y) 

(v) Broi^itn v 3Ietrop Ji Co (1877) 

2 App Ca at pp G91, 09*’ per Lord 

Kaclfbum and see ielthouK v Sind 
Icy (1862) lie B K S 869 J32B R 
784 135 B R Prehco rv judgment of 

VfiUes T 

(to) See Oibavd y 0 E S Co [19‘’0J 

3 Iw B 639 

{x) lo Henderson y SlnfMon (1876) 
L R 2 Sc A. P 470 -ffhero an endorse 
meat on a steamboat ticb^t was not 
referred to on jts lace and Jlicfiardsotv T 
Soientree [lS94j A C 217 wbera the 
tfebet was folded op eo that no wntJag 
was ^^S|l lo y jthout opening it a finding 
of fact that the passenger hnew- nothing 


of any conditions was supported The 
correct form of putting tbo question of 
fact was laid down by the C A jn Purler 
V a E S Co (1377) 2 C P Bit 41C 
Eeo ATadras Sailuap Co v Ooimdal'at 
{1898)2I£tad 172 174 and for a general 
summary of the /air //ood v Avc) or Line 
[1918JA C 837 where both the contract 
and a notice on the ensulopo ciiclos ng 
jt pointedly called attention to tl o 
condiUoiu Inability to read w no cxciwo 
Thompso/n y L M di S R Co (1030] 
IK B 41 C A 

(y) Ashbourne 8 remsrli m 

RicUrdsm V rovmtrte Ust note 
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So far as we know, there is only one Indian case bearing directly 
on the subject The plaintiff m that case {z) purchased of the defen 
dant company a ticket by steamer, which was in the French language. 
Towards the top of the ticket were words to the effect that “ this ticket 
m order to be a\ affable, must be signed by the passenger to whom it is 
deIn ered ” At the foot of the ticket there was an mtimation m red 
letters that the ticket was issued subject to the conditions prmted on 
the back One of those conditions was that the company meurred no 
liability for any damage which the luggage might sustam The vessel 
was wrecked by the fault of the company’s servants, and the plamtiff’s 
baggage was lost The plaintiff sued the defendant company for 
damages The ticket was not signed by him, and he stated that he did 
not understand the French language, and that the conditions of the 
ticket had not been explamed to him It was hold that the plamtiff 
had reasonable notice of the conditions, and that it was his own fault 
if he did not make himself acquamted with them Henderson v 
Ste\,enson (a) was distmguished on the ground that there the ticket 
did not disclose on the face of it that there were any conditions on 
the back, and the plamtiff had no notice of any such conditions As 
to the absence of the plamtiff’s signature, it was held that the clause 
reqmrmg the passenger’s signature was mserted for the benefit of the 
company, and that they might waive it if they thought lit The 
decision seems also to imply that a French company is entitled to 
assume that persons takmg first-class passages either know French 
enough to read their tickets or, if they do not ask for a translation at 
the time, are willing to accept the contents without mquiry This 
seems reasonable enough m the particular case Quccre, what presump 
tion 13 there, if any, as to educated persons, Furopcan or otherwise, in 
Bntish India bemg acquamted with any particular language ’ 

Incorporation o! prospectus m a pobey of assurance —The question 
of the effect to bo given to the prospectus of a company which was 
meorporated by reference in a poUcy of life assurance arose some tune 
ago m a Madras case (6) m connection with the onus of proof of age of 
the assured In the course of the judgment, Bhashyam Ayyangar J, 

(*) J/acl-tl/ican t Comj>agn\t du ilt» (6) Onenlal Gormment Seatnttf Ltfe 
ta^rtes Mantimts de Fnnee (ISSO) 6 A$stiratKe Co, Ltd t Aara#imAa Chart 
£27 (1*101) £5 Mad 163 £05, £06 

(n) (IS"5) I R £ Sc & D 4“0 
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said ; “ As regards the eSect to be given to the prospectus as a part 
of the contract of insurance, I think it will have the same effect as 
if it had been reproduced in the poKcj itself, and it is quite unnecessaiy 
to prove that the prospectus had been read by the assured or that it 
was specially brought to his notice hy the company apart from the 
reference made to it in the policy itseil. A policy of msarance being 
a contract entered into between the insurers and the assured, and 
the terms of such contract resting entirely upon the contract itself, and 
not in the main or even in part upon the common law or upon the 
statute, the assured, who makes the proposal, enters into the contract, 
and signs tlie policy, has in the very nature of things notice that the 
policy contains all the terms and conditions of the contract.” The 
learned Judge proceeded to cite and rely on Wotldns v. Hymill (c) and 
the test there laid down (d) by Stephen J. : Can it be said that the 
nature of the transaction was such that the plaintiff might suppose not 
unreasonably that the document (handed to him) contained no terms 
at all, but was a mere acknowledgment of an agreement not intended 
to be varied by special terms ? ” 

4 . — The communication of a proposal is complete when 

it cornea to the knowledge of the person 

ffhen cdpjpjete. whom it IS made. 

The communication of an acceptance is complete, — 
as against the proposer, when it is put in a course of 
transmiaaion to him, so as to be out of the power of the 
acceptor ; 

as against the acceptor, when it comes to the knowledge 
of the proposer. 

The communication of a revocation is complete,— 
as against the person who makes it, when it is put into 
a course of transmission to the person to whom it is rando, 
so as to ho out of the power of the person who makes it ; 

as against the person to whom it is made, when it 
comes to his knowledge, 

HluATaUona. 

. ^ ^ . . n r ■ R — 

' ■ _ . , rea thn letter- 


0) 10 Q « V. t?S 


(4) 10 Q- n n. »tp ISO 



COMMUMCATIOV COMPLLTI . 


(b) B accept* A V propoMl letter” wnl bj poit 

The commnmcalion of the aeceptinoc I* complete — 

as against A , when the letter 1* posted , 
as against B when the letter is reeelccd 1 ) A 

(c) A rcTole* his propos-sl by telegram 

The roTocation Is complete as against A when llio telegram is deopstclied 
It Is complete as against B when B rrecirea it 


This scetton is really in the nature of an interpretation clause to 
s 0 and might, perhaps, ha\ e more cont cniently follott cd it 

Agreement between parties at a distance — Xo difficult} arises on 
the first paragraph (c) A\Ticthcr a proposal has or has not come to the 
knowledge of the person to whom it was made is purely a question of 
fact The rest of the section is mtended, as shown by the illustrations, 
to meet the questions rawed by the formation of agreements between 
parties at a distance It has done this, ns regards acceptance by 
enacting (in combination with s 5) that for a certain time — namely, 
w hile the acceptance is on its way— the reccix er shall be bound and the 
sender not The proposal becomes a promise before it is certain that 
there IS any consideration for it This can bo regarded only as a 
deliberate and rather large departure, for reasons of con\ cmence, from 
the common law rule which requires the promise and the consideration 
to be simultaneous No such departure has been found necessary m 
England The case of an acceptance being “ put m a course of trans 
mission to ” the proposer, but loilmg to reach him , is not express!} 
dealt with It seems to result from the language of the second para 
graph that the proposer must be deemed to have received the accept 
ance at the moment when it was despatched so as to bo “ out of the 
power of the acceptor,” and that accordingly it becomes a promise on 
which the acceptor can sue, unless some further reason can he found 
why it should not If the consideration on the acceptor’s part was not 
promise but performance — for example, the sale of goods despatched 
at the proposer’s request without previous negotiation — the failure of 
consideration may supply such a reason m the case proposed The 
Act certainly does not say that the mtendmg purchaser must be deemed 


(e) Tramactioo* conducted in a sum 
mary manner, as by telegraph, may raise 
doubt as what accordmg to the nsual 
course of business, the communication 
implied Such questions are really of 


construction — e g , Jiadha hanla Dass 
T Batrhxn Bros (1929) 117 I C 540 50 
Cal 118 32 C W N 1101 , A I R 
1029 Cal 97 
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to have received goods which have never arrived , it says at most that 
he must be deemed to have been aware of their despatch But if the 
consideration on the acceptor’s part was a promise, it would seem that 
the proposer cannot say he has not received that consideration , for he 
cannot say that the acceptance has not been communicated to him, and 
there is no difference between having the communication of a promise 
and having the promise itself Consequently, where the agreement is 
to consist in mutual promises, a binding contract appears to be formed 
by a letter of acceptance despatched m the usual way, e\ en if it does 
not arrive at all, unless the proposal was expressly made conditional 
on the actual receipt of an acceptance within a prescribed time, or in 
due course, or unless the acceptor sends a revocation as provided for 
by the latter part of the section and cxplamed by illustration (c) This 
last qualification is probably, though not certamly, a departure from 
English law Apart from the question of a possible revocation, the 
total result, on the words of the Act, is in accordance with the existing 
English authorities Those authorities, howev er, are of later date than 
our Act, and m 1872 the current of opimon was rather the other way 
It seems uncertain whether the framers of the Act really omitted to 
consider the case of an acceptance not arriving at all, or meant it to bo 
an implied exception, on the ground that the want of any final consent 
between the parties (see s 10) would prevent the formation of a con 
tract, or how otherwise The draft of 1866 appears to have assumed 
that actual communication was necessary (f) IVhen the proposal 
and acceptance are made by letters the contract is made at the time 
when and the place where the letter of acceptance is posted [g) 

English rules —The rules as non settled m England are as 


follows — 

“ A person who has made an offer must be considered ns con 


(/) 3 A proposal to enter into » 

contract mny Iw retmeted or tlie teruM 
oI It ftUcrcU by the pirtj making It at 
nnj time l«fore it h accepted 

Exilfnnlion propasal H s.«d to 
l,e accepted vhen an 
nnco of It I as 1-ecn conim m ntc Uo tl o 
propour or cn n letter of acceptance 
Is postfsl or 1 telegraphic d 

Incml at tU ircpcr iflcc an! tlr 
arc, plan e Ij letter or telegram Is lot 


cancelled by some coramui ication mI i 1 
rcacbca tfo j ropo'^cr before or at tlo 
aame time siilfi He fitter or telegram of 
aceeplance or s I ca accej tan c is to U 
mferrcl from tie cmim tin ch cf tie 
ease 

(9) A imurin \ A H 1 i ti 

i /osar yfllKiS) 2’ Msl Ik 1 igl 1 
authorits soKrasitgxs ,s ( tl mr 
elf it 



REVOCATION OF PROPOSALS 


nuously malang it until he has brought to the knowledge of th( 
erson to whom it was made that it is withdrawn (A) In other words, 
le revocation of a proposal is effectual only if actually communicated 
efore the despatch of an acceptance , and the time when the revoca 
ion was despatched is immaterial (t) But where an acceptance 
without notice of the offer bemg revoked, is despatched m due courst 
y means of commumcation, such as the post, m general use and 
rcsumably withm the contemplation of the parties, the acceptance is 
omplete from the date of despatch, notwithstandmg any delay oi 
uscarriage in its arrnal from causes not within the acceptor’s 
ontrol ” (j) It seems (I) this is mdependent of the rule that, if the 
uroposer of an agreement has presenbed or authorised any particulai 
node of commumcatmg acceptance {cf s 7, sub s 2), he cannot disputt 
he sulEciency of that mode, and must take any risks of delay or mis 
amage attachmg to the acceptor’s action m conformity with th( 
■eq^uest or authority 

A letter of acceptance misdirected by the acceptor’s fault cannol 
je deemed to have been effectually put m a course of transmission tc 
he proposer (1 ) , this case was properly distmguished by the Allahabad 
Sigh Court from that of an insufficient address furnished by the pro- 
aoscr himself (m) There the proposer’s own want of care obviously 
lannot extenuate, but will if possible aggravate, the risk imposed or 
ium by the general rule of law 

■\Vhether a particular letter or writmg has been posted, dehvered, 
or actually received by the addressee, is a question of fact having nc 
more to do with the law of contract than any other matter of fact which 


(/) Lord Rcrscbcll in Ilenthom v 
Frojcr [1892) 2 Ch 27 31 confnnng 
Bymev 1 an Tien^loten (1880) 6 C P D 
344 

(i) It 13 1 tcrally ]ossiblo to read tho 
i^ordsofs 4o!tbcAct par 3 asgiTing 
only one chance of sending a rcrocation 
so that if a man first sends a written 
acceptance by a alow sh p then sends a 
written revocation by a faster ship and 
then rctuma to bis first mind and con 
firms tho aeccptanco by a teJi^ram 
arriving before either letter tho rcvoca 
tion IS operative and the confirmation 
cancelling it is not But this cannot be 


seriously entertained and seems sufTi 
cicnlly excluded bj the terms of 8 o 

(j) Ilenthom V Frastr note (A) above 
Uoiuthold lire etc Jnsunnee Co v 
Grant (1879) 4 Ex D 2IG 

(l) lUiUhom V i*roier 

(/) Fan Daa v O^eial Lujuiditor 
Cotton Oinmny Co LiJ (18S“)9A11 3C<3 
3&> 

(m) Totrnsendt Case (1871) L R 13 
£q 14^ Several dicta in tins case arc 
founded on authority aince overruled, 
tho decision is good law though it would 
now be put on shorter grounds 
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it may be needful to prove m order to establish or contradict the forma- 
tion of any kind of contract (n) 

It 13 not thought useful for Indian purposes to enter upon the 
history of the Enghsh doctrme, or to d^cuss the earher cases, Tvhose 
results, so far as not overruled, are embodied m later decisions (o) 

Revocation amvmg before Acceptance — One pomt remains 
unsettled m England It has never been decided whether, a letter of 
acceptance havmg been despatched by post, a telegram revokmg the 
acceptance and amvmg before the letter is operative or not A 
negatu e answer seems to be required by the leasonmg of the English 
decisions (p) If it can be said that e\ery acceptance in ^vTitmg is 
subject to an impbed condition that it may be cancelled by a rev oca 
tion amvmg sooner or at the same time, it might as easily be held that 
every proposal expcctmg an answer by letter includes a condition that 
the answer shall actually be received m due course But this sugges 
tion has been deflmtely rejected 

In Bntish India, however, such a relocation is made valid by the 
express terms of ss 4 and 5 of the Act (g) 

Statutory consents — ^The vahdity of consents required by special 
statutory provisions, and revocations thereof, is goierncd by the 
terms of the statute, and, m case of difference, not by this or the follow* 
mg section (r) 


5, — proposal may^ be revoked at any time before the 
Revocation of coinmiuucation of its acceptance is complete 
cJptaMw as against the proposer, but not afterwards 

Aji acceptance may be rci oked at any time before tbe 
communication of tbe acceptance is complete as against tbe 
acceptor, but not afterwards 


(n) Cf Evidence Act, M lCsndll4 

(o) See Appendut to 1 ollock, Trinciplcs 
of Contnet Otlj cd p 723 

(p) Seo capceiallj tlio judgment of 
Thw.gcr LJ in Ilouscf>otJ lire Insitr 
anetCo \ CrOnt 4 Is Div alp 222. 
2 inch ^1 Ca *tp 

(j) Tho IndUn nilo agrees with a 


Scottish decision wEueh ii appareutb 
atill followed m Scotland, Counteas of 
D^nenore r AUzanJer (IS30^ P Shaw ^ 
Dunlop 109 This is under a diff mil 
a} stem of (aw 

(r) iiBjo /’uiji Au/lurni \ Stcrcattfif 

111 I C 2"8, 30 Bom L B 
6‘0, A I R 1023 Bom 201 
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Itlttflratum 

A pfoposM, by a letter rent by post, to sell his Lou«o to B 
B accepts th« proposal by a letter eent by post 

A may rc\olwC hu proposal at anj time beforo or at tbo moment when 
B posts his letter of acceptance, bat not afterwards 

B may rcrolco hts acccptanco at any time before or at the moment when 
the letter communicatmg it reaches A , but not aftenrards 


Revocation of Offers — It is implied m tins section that the proposer 
of a contract cannot bind himself (unless by a distinct contract made 
for a distmct consideration) to keep his offer open for any definite tunc, 
and that any words of promise to that effect can operate only for the 
benefit of the proposer and ns a warning that on acceptance after the 
specified time will be too late (s C, sub s 2) Such is undouhtcdl} the 
rule of the Common Law The reason is that an undertaking to keep 
the offer open for a certain tune is a promise without consideration, 
and such a promise IS unenforceable A gnes an undertaking to B to 
guarantee, for t^cUc months, the due payment of M ’s bills, avhich 
may be discounted by B atA 'srcqucst Thisisnotabmdmgpromisc, 
but a standing proposal which becomes a promise or senes of promises 
as and when B discoxmts bills on the faith of it A may revoke it at 
any time, subject to his obligations as to any bills already discounted 
** The promise or rather offer—" to repay for twel\ c months creates 
no additional Lability on the guarantor, but, on the contrary, fixes a 
limit m time beyond which his liability cannot extend *’ {$) Z offers 
to take A 's house on certain terms, an answer to be given iMthin slx 
weeks A within that time writes Z a letter purporting to accept, 
but in fact containing a material \ariation of the terms (sees 7, subs 1, 
below) , Z then withdraws his offer , A writes again, still within the 
SIX weeks, correcting the error m his first letter and accepting the terms 
ongmally proposed by Z No contract is formed between Z and A , 


(») OJford T DantJ (1862) 12 C D 
N 6 748 , 133 R R 491 The much 
discussed earlier ease of Coole T OxJftf 
(1790) 3 T R 653, IR R 783, is now 
received authority only so far as it 
decides this See SUietuon v ileLean 
(1880) 6 Q B D 346. 351 Head v 
Jhggon (1828) 3 M & R 67 (m which 
the parties were face to face, and it is 
not clear whether the defendant did or 


did not signify his revocation before tho 
plaintiff signified his acceptance) cannot 
bo taken as going farther The reason 
thcro given is clearly wrong, for it is 
supposed that on the acceptance of a 
proposal it js necessary for the proposer 
to make some fresh declaration of con 
sent, which 13 contrary both to principle 
and to all recent authority 
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Since A ’s first acceptance was insufiici'ent, and tlie proposal ivas no 
longer open at the date of the second {i). Similarly a proposal to sell 
goods allo^ng eight days’ time for acceptance may be reroted mtim 
the eight days unless the promise to keep the offer open was supported 
by consideration {it) A statutory power to make rules for the conduct 
of departmental business will, however, justify a local government m 
prescribing, among the conditions of tenders for public service, that 
a tender shall not be withdrawn before acceptance or refusal (v) 

Sale by Auction, etc. — ^Ihe liberty of revokmg an o5er before 
acceptance is well shown m the case of a sale by auction Sere the 
o\\ ner of each lot put up for sale makes the auctioneer his agent to 
invite offers for it, and “ every bidding is nothing more than an offer on 
ono side, which is not binding on either side till jt is assented to ” 
Hence a bidder may withdraw his bid at any moment before the fall 
of the hammer (to) It is common to insert in conditions of sale a 
proviso that biddings shall not be retracted, but it seems that such a 
condition is inoperative in law (x), for a one sided declaration cannot 
alter the bidder’s rights under the general law, nor is there any con- 
sideration for his assenting to it, even if he could be supposed to assent 
by attending the salt, with notice of the conditions 

The Hnghsh rule that a bid may be withdrawn at any tune before 
the fall of the hammer is followed in British India (y) When the bid 
of an agent at an auction sale was accepted by the auctioneers Kulcha- 
pucca (subject to sanction of the owner of the goods), and the agent 
.Tgrucc? ttss ikt’s /i’lrvaW,? Ah.? of 

the agent from exercising their right of retracting the bid before it was 
accepted by the auctioneers (z) In this case an attempt was unsuccess 
fully made to prove a usage of trade according to which, if a hid were 
accepted lutcha pucca, the bidder could not retract it until it had been 
hnaJly accepted or refused If such a usage were estabhshed, it ould 
ha\ c been, no doubt, inconsistent with the terms of the present section 

(Ij roultcdqc r Grant (1^28) 4 Rjflff J B R 070 
053 20 R R G72 (i) Sodi was Lord Ix-oninU 

(m’> Sr/onlanl \ J/u(Aunflja«a ChtUt opinioa Dart, V 4.1’ Cth cJ i 13J 

1. J m “ 

{r) Seeretary x>J StaU v lihaAar "Mad 235 

(1015) 43 Rom 753. S3 J C W v Chnmroo (IB-J; R> 

4 08. A I R 1025 Rom 485 Cal 702 

(it) I’oyne > Cat« (17g9) 3 T R J4S, 
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But, SO far as the express euactmcnts of the Act are concerned, such a 
usage IS saved by the last clause of s 1. It -(vould remain to he seen 
■n-hether it avould not he disallo-wcd as contrary to the general principles 
of the law 

Slandmg oSers —A wntmg ■whereby A agrees to supply coal to B 
at certam prices and up to a stated quantity, or in any quantity uhich 
may be required, for a period of twelve months, is not a contract unless 
B binds hunself to take some certam quantity, but a mere continuing 
0 % er which may he accepted by B from time to time by ordering goods 
upon the terms of the oSer In such a case, each order gi\ on by B is 
an acceptance of the ofier , and A can withdraw the offer, or, to use 
the phraseology of the Act, Te\ oke the proposal, at any time before its 
acceptance by an order from B (a) Such a transaction may be 
reduced to a statement by the intending vendor in this form “ If 
you will send me orders for coal, I shall supply it to you for a period of 
twel\ e months at a particular rate ” This is merely a proposal from 
A to B If in reply to such a proposal, B says to A , “ I agree,” it 
does not constitute an acceptance of the proposal An acceptance can 
take place only by B sending an order to A If, however, there is an. 
undertaking on the part of B not to send orders for coal (or whatoa cr 
the goods in question may be) to any other person than A during a 
specified time, there is a good consideration for a promise by A to 
supply such coal as B may order on the specified terms and up to 
the specified extent The same prmciple was afiirmed by the Judicial 
Committee on an appeal from the Province of Quebec where French 
Canadian law, now codified, is in force A printer coacnanted to 
execute for the Goaernment of the Province, during a term of eight 
jears, the printing and binding of certain public documents on certam 
terms expressed in a schedule In the course of the same year the 
Lieutenant Go\ ernor cancelled the agreement The pnnter sued the 
Crowm by petition of right, and it -was ultimately held, reversing the 
judgment below, that he had no ground of action 

” The contract docs not purport to contain any covenant 
or obligation of anj sort on the part of the Crown The respondent 

(a) Tht Tenjal Coal Co v Ilomee, Jor Indta (1004) Punj Rcc no 72 
\\ai,aACo (1899)24 Bom 97,follo»iiig Jbroiia 21(11 Clampalal v Jtygopaldaa 
<J \ r Co \ IltlAam (1873), L R 0 (1922) 43 Mad L J 132 

C r IG, KundanLolv Stertlaryi^Slale 
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underfcales to print certain pubhc documents at certain specified rates 
For all ■R'ork given to him on the footing of the contract the Govern 
ment was undoubtedly bound to pay according to the agreed tariff 
But the contract imposes no obligation on the Crown to pay the 
respondent for work not given to him for execution There is nothmg 
m the contract bmding the Government to give to the respondent all 
or any of the printing work referred to m the contract, nor is there 
anything in it to prevent the Government from giving the whole of 
the work, or such part as they think fit to any other printer ” [h) 

In another similar case in Ungland where a town council had 
accepted a tender for the supply of certain goods for twelve months a 
Divisional Court held that a contract was formed by the acceptance 
of the tender (c) One of the Judges thought there was an implied 
obhgation on the council’s part not to order goods of that kind elsewhere 
durmg the term The cose before the Judicial Committee which wc 
have ]ust mentioned was not cited Unless some sufficient distinction 
can be discovered in the facts (which the present writer has failed to do), 
it IS submitted that this judgment is contrary to both pnnciplc and 
authority, and ought not to be followed 

Advertisements of rewards and other so called “general offers” 
have also raised questions whether particular acts were proposals of a 
contract capable of being promises by acceptance or merely the 
inMtation of proposals This a^ill be more conveniently dealt with 
under s 8 

6. — A proposal is revoked — 

(1) by the communication of notice of 
Revocation how revocation by the proposer to tbe other 
party , 

(2) by tbe lapse of tbc time prescribed in such proposal 
for its acceptance or, if no time is so prescribed, 


(6) It V Z)cm«fa [lOOO] A C 103 lOS 
lolloMcd in n closob similar case wlicro 
the real difltrcnco between tho partlci 
was of conatmetion, Sicrctary of SMe v 
MadhoTatn (1029) lODah 493, AIR 
1029 Lah 114 

(r) Ctou«»Ur l/tmiei/xil }ltct>on Ptt* 


fi<m [1001] 1 K B CS3 T1 o point aro-o 
in a curious manner the question be 
whether the tradesman had an interest 
Jn a contract with tho council (apart 
from an}* poods being actually orilered) 
which disqualified him for election as a 
toim councillor 


NOTicn or nrvocATioN. 


by tbc lap'so of n rcnsonnbic time, without com- 
munication of the acceptance ; 

(3) by the failure of the acceptor to fulfil a condition 

precedent to acceptance ; or 

(4) by the death or in'yinity of the propo'^cr, if the fact 

of his death or insanity comes to the knowledge 
of the acceptor before acceptance. 

Notice of Revocation. — Here nub a. 1 appears to make it a con- 
dition of revocation being cfToctna! that it slinll be coininunicatcd by 
the proposer or (which is the ■same thing) by his authority. This a\ as 
probably intended to corrcs|)ond with the law of England, hut a few 
years after the Act was pa««cd the liords Justices James and Jlcllish m 
Dickinson v. Dodds (d) used language apparently inaohing a different 
rule, though that ease actually decided only that if on ow ncr of immov- 
able property makes a proposal to sell it to one man, and before that 
proposal IS answered agrees to sell it to another, and the first, with the 
knowledge of this fact, then formally tenders an acceptance, the pur- 
chascrVho first actually accepts has the better right to specific per- 
formance It was not decided (though the Judges seem to have 
thought) that knowledge, not communicated by the proposer, that 
the property was sold to some one else was such a revocation of the 
first proposal as m itself made acceptance by the person to whom it 
was made impossible Acceptance of a proposal which the proposer 
has made it impossible to fulfil is not necessarily unmeaning or mopera- 
tive , the fact that an obligation cannot be specifically performed is 
consistent with the promisor bemg bound to pay damages for his 
default. JIany obligations are &om the first mcapable of specific 
performance so far as any power of the Court is concerned. It would 
be absurd to hold that a pronusor is to go scot-free because by his own 
action he has reduced the possibilities of his obbgation from a higher 
to a lower level The reasons given for the decision m Dickinson v. 
Dodds have been freely criticised m England ; but, as the decision 
itself is not of positive authority in British India in a matter covered 
by the terms of the Contract Act, it does not seem useful to pursue the 
discussion here. The true prmciple of such cases is stated by Lang- 


(d) (1876) 2 Ch Di7. 463 
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dell (e) “ An offer to seU property will not be revoked by a sale of tbe 
property to some one else As evidence of a change of mind on the 
part of the offeror, such an act cannot be put higher than a letter of 
revocation sent to the offeree by mail , and yet it is well settled that 
a letter of revocation will not be operative until it is received by the 
offeree (/ ) Nor will the subsequent sale of the property to some one 
else constitute any legal obstacle to the continuance of the offer Hie 
origmal offeree and the subsequent purchaser cannot, indeed, both 
acquire the property, but they can both acquire a right to it as against 
the seller, together with the altamative right to damages , and this 
is all that a contract secures to one in any case It has, indeed, 
been suggested by writers entitled to respect (g) that an act of the 
proposer inconsistent with his original intention will he operative, 
if it comes m any way to the knowledge of the offeree, as an act which, 
under s 3, “ has the effect of communicating ” a revocation of the 
proposal If this were so, DicUnson v Dodds would be good low 
in Bntish India to the full extent of the reasons there given But, 
with all submission, the act of selling to one man property already 
offered to another cannot be itself an act which has the effect of com 
municatmg notice to that oilier Such notice must be the effect of 
some other act or event As m Dichmon v Dodds, a stranger may 
inform the ongmal offeree that the new transaction, or some such 
transaction, has taken place This is no act of the party supposed to 
be revokmg, and therefore its effect, if any, cannot depend on the words 
of s 3 It IS perhops needless to consider what would be the result if 
the first offeree m person were to overhear a conversation between the 
vendor and the new purchaser constituting an agreement inconsistent 
with the first offer We have already expressed a doubt whether the 
true meaning of b 3 was to ascribe the effect of commumcatmg pro 
posal, revocation, or acceptance, to acts done without any such intent 
On the whole, we are unable to follow the learned commentators to 


whose interpretation we have referred 

Revocation not presumed — hs I>ord Justice James said, 
facie arerf contract is permanent and irrevocable, and it boa upon a 
M^mary of the Law of Contnicti m fact brought to th» banker, not.co 
Ucton (Slass ) 18S0 « 181 C«rt« r Lemdon CMy d ihdtarj r<snk 

//) Acbcoucisnot effectually coTint^r [lOOSl I K U 291 C A 

mandM by a tMegram dclivrrcd .t (jj CucvJuagtiam.ndShcpMrd . Indfan 
ll ft batvV OQ »bieb It h drawn but not Contract A^t c<l p ^ 
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person who sa 3 rs that it is revocable or determinable to show either some 
expression in the contract itself, or something m the nature of the 
contract, from which it is reasonably to be impbed that it was not 
intended to be permanent and perpetual, but was to be in some way or 
o*her subject to determination ” (A) This dictum, and the Indian case 
cited in our no>3, really belong to the subject of mtcrpretatior, m cases 
where it is alleged that an ophon to determine a completed contract is 
conferred by the terms of the contract its<»lf But the principle that an 
mtent to revoke what h?s on<’e been debberately uttered will not be 
lightly presumed or too xcadil 7 mferred appears to be eaualiy applicable 
to proposals Moreov<.r, the Act does not explicitly deal with inter 
pretat on anywhere The Lord Justice went on to point out that 
many cont^'acta those of employment, agenej , and the like arc by 
their nature not expected to be of mdefimte durat on The agreement 
before him was an agreement for lunnmg powers between two railway 
companies 

Lapse of tune for Acceptance ~The rule laid down by sub s 2 is 
now elementary We have already had to cite some of the anthorities 
which recognise it On the point of an acceptance after the expiration 
of a reasonable tunc being too late, there is one direct English authority 
where it was held that a person who applied for shares m a company m 
June was not bound by an allotment made m November (i) In 
another English company case an underwritmg letter contained the 
words “ This engagement is binding on me for two months ” , they 

(A) Llantllj/ J?y and Doei Co y L d. creates! thereby u> farour of the defin 
A II /? Co (1873)L U 8 Ch 942 949 dant The Court said Uearrunable 
Accordingly, vbera a contract was made to accent tho suggestion that the con 
between tho widow o( a Gayawal priest tract in this case was a contract of 
and tho defendant whereby the widow semce terminable upon reasonable 
adopted tho defendant, a named man, notice Tho contract itself mdicatoH 
as her aon In order (hat the defendant some of Iho circumstances under which 
might get lus feet worshipped ly (he it may bo terminated and it is impoasill 
thtntUe of her deccavd husband and to hold that tho parties intended that 
rccciro cmoluincnta from them for the the contract should bo termmaMe merely 
benefit of himself and tho widow, and at the option of one cf tho parties 
tho contract SlseU epecifcd the ciman X-aefctni X)in dfoAuiata t Aiwrw Lell 
stances xmder which it might Iw e*o (1*106)110 W \ 14”, citing Janes LJ 
eelled it arms held (hat though the as abore 

adoption was inralid the contract was (i) 1 Kiona //oTrl Co t 

not determmalle at the mere choice of J/ofue/twe (ItcC) L P 1 Fx lOT 
the widow ao as to affect the rights 
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were incapable of operating as a premise, and it was held, with some 
doubt, that their real eSect was an offer with a lunit of two monfis for 
acceptance (j) 

Condition precedent to Acceptance ^As to sub s 3, it is not rei 7 
easy to see what a condition precedent to acceptance means The 
words (hte several other of the less felicitous phrases m the Actl 
appear to have been botrowed without much reflection from tie draft 
Civd Code of the State of New York, completed in 1865 and never 
adopted in its own State There la nothing in tie original context to 
throw light on them A man proposing a contract may request either 
a smgle act. or several acts, ora promise or act nf promises, or both acf^ 
and promises, as the consideration for a pTojjuse wiici he oflers The 
other party may do something obviously inconsistent with peifonumg 
some or one of the thmgs requested This amounts to a tacit refusal, 
and accordingly the proposal is at an end (gee p 41, above) and the 
parties can form a contract ohlyhy starting afresh H the fact amounts 
to a refusal, there is no manifest reason for calling it failure to fulfil a 
condition precedent The term is not used m this connection in Bngh^ 
books Everything required on the acceptor’s part to complete an 
acceptance would rather seem to be part of the acceptance itself This 
sub section does not appear to have been judicially wteipretcd, or 
indeed to have any very material eficct 

Death or insanity of proposer —The provision made by sub s 4 
IS quite clear It is a variation from English law, where on the one 
hand, it is understood that ‘ the death of either party before acceptance 
causes an offer to lapse,” without any qualification as to notice, and on 
the other hand it docs not seem that supervening insanity of the 
proposer operates as a revocation at all, emce the contract of a lunatic 
IS only voidable and not void If an offer is addressed to a man who 
dies Without having accepted or refused it, his executors ha^ o no pov-cr 
to accept it cither m England or in Bnlish India Tor the proposer 
cannot he presumed to have intended to contract with a deceased 
person's estate This is very different from the case of one who 
accepts n proposal without knowing that the proposer is dead 

Refusal —The rejection of a proposal by tho person to whom 
It 13 made w wholly distinct from revocation, and is not within this 


(i) c A. 



Cr.UTAlNTY OF ACCEPTANCE. 


section. A counter-offer proposing different terms has the same $ 
effect as a merely ncgati\o refusal; it is no less a rejection of tho 
original offer, and a party who, having made it, changes his mind, 
cannot treat tho first offer ns still open (A.). 

7. — III order to convert a proposal into a promise, the 
Accortancemii-t accoptaiicc must- 
bc absolute ^ j absolute and unffuahfied ; 

(2) bo expressed in some usual and reasonable manner, 
unless the proposal prescribes the manner in which 
it is to be accepted. If the proposal prescribes a 
manner in winch it is to be accepted, and the 
acceptance is not made m such manner, the pro- 
poser may, within a reasonable time after the 
acceptance is communicated to liim, insist that 
his proposal shall be accepted in tho prescribed 
manner, and not otlicniisc; but if he fails to do 
so, he accepts the acceptance [ 1 ). 

Certainty of Acceptance. — ^Xhe rule of the first sub-soction is in 
itself obi lously necessary, for words o! acceptance wbicb do not corre- 
spond to tho proposal actually made are not really an acceptance of 
anythmg, and, therefore, can amount to nothmg more than a new 
proposal, or, as it is frequently called, a counter offer Tho difficulties 
which occur under this head arc difficulties not of principle but of 
construction, the question being in every case whether a particular 
commimication js to be understood as a real and absolute acceptance, 
or as introducing a condition or qualification which makes it only a 
stage m a course of negotiation capable of leading, but not necessarily 
leading, to a concluded contract Sometimes additional words that 
seem at first sight to make the acceptance conditional are no more than 


(1) Ilyh T llrencA (1840) 3 Bea\ 
334, not olheiTMic in India, Nihal 
Chandr Amar ^alh (1920)03 I C 272, 
8L.al> L J 434, AIR 192flLah 615 
(I) ‘ Those sections [7, 8 and 9J most 
be read w ithout reference to the English 
law on tho subject " Ashworth J , 
Ondhr Mai v Tata Ittduflnnl Rant 


(1927) 49 All G74, C77, 100 1 C. 1023, 
AIR 1927 All 407, qu whether 
provoked by irrelevant citations (argu 
ment not reported), but tho language is 
clearly too wide , the real meaning must 
bo that English decisions cannot prevail 
a^ninst the clear words of the Act 
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the expression of what the law implies, as where in England an ofier to 
sell land^is accepted “subject to the title being approved by our 
solicitors The reasonable meaning of this appears to be not to mabe 
a certain or imceitam solicitor’s opinion (which might he arbitrary) 
final but only to claim the purchaser’s common right of investigating 
the title with professional assistance and refusing to complete if the 
title proves bad (m) Agam, the offer of a new contract may be 
annexed to an absolute acceptance so that there is a concluded contract 
whether the new offer is accepted or not (n) On the other hind 
reference to special conditions not known to the other party (o), as 
distinguished from terms already made part of the proposal (p), will 
prei ent an acceptance from being final So will a reference to future 
unspecified terms “ to be arranged," or the like, betv een the parties or 
their agents (5) But an acceptance on condition, coupled with an 
admission thifc the condition has been satisfied, may be m effect 
unconditional (r) 

Although there can be no contr let without a complete icceptanco 
of the propostil it is not uri!\ ersally true that complete acceptance of 
the proposal makes a binding contract , for one may agree to all the 
terms of a proposal, and yet decline to be boimd until a formal agree 
ment is signed (a) or some other act is done This as really a case of 
acceptance with an added condition but of such special importance as 
to call for separate mention There may be an express resertation m 
such n ords as the^e ‘ This agreement is made subject to the prepara 
tion. and execution of a formal contract ’ (r) Or a proposal for lusur 


(r j) t Horne Payne (1S7D) 4 

App Cas 322 per lord Cairns 

(folioiKHi TreaeJerACo v Malonelalij 
(10]]) 37 Horn IJO) Tjie decwjon tA 
the C A ■srho taVen a djffmnt 
MOW on this point w ns fiiTirinwl oix liter 
^rounds 

(») Sir Mahomed 1 «» / ' ^fcrelny of 
Sfafe (1020) 22 Bota h it S72, 4<>3Jojn 
S, 5710 1)71 The term counter (ITif 
IS clcirl> not the riffht one to uvs vn Hu'S 
Mew of the facts 

{o)Jonr*\ Diwir] 2 Ch 312 

(J) hify'. /AwKW/fJStCJ J Ch 717 
( 7 ) Jloortfnnn ^ MarryaB (1R>7> 

|I I r 112 \ fhnrrfr^tixll 


(1874) L R 10 C P 102, Jwlcll > 
Aorwan UrijltflOSo] 1 O 56 

(r) Poberls i ^fCwrUy Co [1897J 1 
Q B 111, C A Iho pnncij Ic IS souti I 
liut Us application in the i irfituhr can 
dowblfiJ, SCO Tie t inline hrt ail 
Arahil Offee v Tie Chiiej Ho Iloig 
[1907JA 0 «6 iCll 
(«) * If to a prill i s U or I rf< r im iissent 
Ik Bufpvt (o ft iruMn n ns to n 

(ontrftct tlin tie stipuhtwn ns to tl 
contract is n term of the ownt, aniJ 
there IS no agreement indejH n lent of that 
CAiwsi*-! t Marrhtonett 
offlj{tHiS)4 V 1 h 6f*i m 
(Ullttoy Jiill 7 (h J)-' 
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mice nn) l)carrcpto<l in nil ils (criiH, hut AMtIi tlicptnttincnt tint tiurc 
••Inll be no n'5<;nnnrc till the fir^t |)itiniuiii is jnid Here again tlicrc 
IS no contract hut onls n counter offer, and the intending insurer iiny 
refuse a tender of the premium if there has inemiuhile hoeiian) inaterial 
change in the facts constituting the risk to he insured against (ii) 
Wierc there is no jirecise clause of nserantion, hut tlic neccptancc is 
not ol)\iousI \ uiiquahfi(.d,it la comesa question of const met ion uliether 
the parties iritc iided tliat the tenns ngrcc<I on should mcrcl) be put into 
form(t), or a\liether tlioj ahouH he auhjcct to a iica\ agreement the 
tenns of whicli arc not expressed m ilctail (ic), and this must be deter- 
mined by examination of tlie whole of a continuous correspondence or 
negotiation It avill not do to pick out this or that jwrtion which, if 
it stood alone, might he sufiicient c\idcncc of a contract (r). But 
where it appears that a complete contract was formed by unqualified 
acceptance of nn offer at a certain date, subsequent negotiations will 
ha\ e no effect unless thoj amount to a new agreement (y) 

In Bntish India it has been laid down, in accordance w ith English 
law as well as with tlie terms of the Act, tliat on acceptance with n 
sanation IS no acceptance , it is simply a counter proposal, which must 
be accepted bj the original promisor before a contract is made (s) 
Thus where nn offer was made for the purchase of certain goods which 
were to be ordered out from Europe, an acceptance “free Bomba) 
Harbour and interest,” being a term not contained m the offer, was 
held to be no acceptance within the meaning of this section WTieie 
a bu) er signed a bought note after inserting therein m Chinese certain 
terms which were not in. the sold note previously signed by the seller, 


Finch Sc) Ca SI, lollo'ncd in Uni /eldl 
IJ ildenburg ^ AUxander [I012j 1 Ch 
284 Bosilile \ JJenny [1021] 1 Cfi a7, 
C A , cp the casts cited in note (y) 
list page 

(h) Canning y iarqii/iar (1880) 1C 
Q B Dn 727, sec pspccnlly per 
Bindley L J at p 731 

(t) Hanchand Alancharati \ Gonnl 
Lvxman GolhaJe (\912)h\l 501 A 25, 
47 Bom 33o, 71 IC 761 
(ic) Je^sel MR m lltwn v Bill, 
note (I) abo\e 

(j) Ilni^py ^ Horn* raijni’ (187*1) 4 


App Cas 311, Aryodaya S it 1} Co v 
yrtiti//ro.wil(19n3) 5 Bom L B 009 

(y) Berry \ SiiJJifI h Lid [1916] 2 Ch 
187 C A 

(t) P«rC«r , //ajt Jfalcomed V iSpiniier 
(1900) 24 Bom 510, 523 Here the 
plaintiffa maintained that the additional 
term was already implied m the offer 
by a preMoua course of dealing or other 
wise The defendant maintained that 
there was a contract without that term 
The Court held that there was no contract 
at nil 
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it was held that there was no contract unless the seller accepted the 
additional terms in Chinese [a) In such a case the acceptance mth 
a qualification is in its nature a counter proposal which, if accepted 
by the proposer, would constitute an agreement (&) The JCnghsh 
authorities have also been followed on the point that parties arc free 
to provide that the agreement shall not bo complete and operate e 
until its terms arc reduced into writing or are embodied in a formal 
document and that it is a question of interpretation whether the> 
have done so or not ^\Ticre however, there is no such stipulation 
express or implied, the mere circumstance that the parties intend to 
put the agreement into writing or in a formal instrument will not 
prevent the agreement from being enforced assuming of course that 
an agreement otherwise complete and enforceable is proved fc) The 
circumstance that the parties do intend a subsequent agreement to be 
made IS evidence to show that they did not intend the previous ncgotia 
tions to amount to an agreement though not conclusive , thp> will ho 
bound by a previous agreement “if it is clear that such an agreement 
has been made (d) "WTierc however, the formalities are not of the 
parties’ selection, so that nothing turns upon the intention of the 
parties no inference against a concluded agreement can be drawn 
from the non completion of those formalities Thus while a suit was 
pending the pirties entered luto a WTitten agreement whereby the 
plaintiff agreed to accept tlie property of the defendant m adjustment 
of the suit The agreement was not reconfed as required under s 08 
of the Code of Civil Procedure then m force being Act VIII of 1859 
[now Code of Cnil Procedure 1908,0 21, r 2] It as not, therefore 
such a final adjustment of the suit as precluded the case from being 
proceeded vMth The plaintiff, taking advantage of that fact jiro 
cceded wath the suit, and obtained a decree against the defendant 
The defendant subscqucnfl> brought a suit against the plaintiff for 
dnuiagcs for hrcndi of the agreement , and it was laid that he v\ns 
(ntitlpd to dnningc-- there having been n binding agreement between 


lA » ‘fA Ic > VfxvAirt CM// 
4 C > •I'*-'' 

(1-) t ‘-A« 

luft; Kry »o n' rrr U p f* »ntcr 

pftipow? w a* nrTfpl vl 

(r) s f' 3 All 


ifWy Trt 2 \j p C » f-ce /y r « 

% Ptati (18"7) I It a Q II 1) rr- 
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tlic pnrtjc'!, though the foninht> of roconling tlie ngrccinont not 
conip1ctc<l (<*) Such ci^cs, howc\or, must he (listingiushcd from 
tho'o where the iif'golntinns hi\c not hd to a conchidc<I agreetnent 
Thus in Aoyfrt«/i C7itf»f/rr \ Tannn/ Chum (/) the deh nchiit wroti. 

to tlic jdiintjff ‘ The \nlu( of \otirliousi Ins In m fixed through the 
hrohir at lU ldl2o Agneing to tint \ahi( 1 write tins loiter 
rica‘-c conic oxer to the ofiicc of inj nttornc) httwten three and 
four this da^ with the title deeds of the hoti<e and rtceixc the earnest ’ 
In rcpl} the plaintiff wrote * Vou Iiaxing agrtid to purcliasc our 
house for Its 13,125, have «ent a letter through the hrnkcr, and we 
arc agreeable to it, and we will be present httwtin thru, and four 
this da} at }our atlormx s and nciivc the cirnist Tlie plamtifT 
ind the ihfdulant met at the attorno a ofhti hut tlu nttonK} 
w IS absent uul aiionlmgl} no ins|Mction of title duds or pi} mint 
of the earnest mom} took place llic plimtiff sued the defend mt 
for siK^cific \)erformancc but it was held tliat there was no hiiidmg 
contract, as two imiiortant matters— innitl} inspection of the dceds(/7) 
and the amount and pa}ment of the earnest monc}— were left to be 
arranged at the nttonie} s office Garth C J said ‘ As regards 
the earnest nioncj it must be ohserxed that both parties treat that 
as an element m the bargain Supjiosc tlic meeting liad tikcn 
place and the parties had been unable to agree as to the amount of the 
earnest money, how could it possibly hnxe been sud that the} had 
arnx ed at any bmding agreement * ’ (A) A prox isioii in m agreement 


(e) Tfola } tnkalachelhsai It \ An»t 
msauj y(l874)8M H C 1 SccMulIas 
Code of Ci'il Procedure 0th ed pp 03o 
sqq 

(/) (1884) 10 Cal C88 

(y) It look^ as if there ) ad been some 
misapprehension here In English prac 
ticc at any rate a contract for purtJ ase 
of land Ls not suspended until the title 
has been shoun , there is a complete 
contract as soon as all the terms— 
including special conditions if any as 
to title — hale been agreed upon subject 
to the purchaser s right to rescind or to 
compensation if a title is not shown 
according to the contract and often by 
agreement to the. itiidors ri^ht to 


rcscindif he cannot rimoi cany objection 
(A) It looks \cry much as il some uell 
knonn customary proportion of earnest 
rooneywaircally intended by the parties 
but apiwrently there i as no proof of 
this III Sreejopal \ It t cl i rn (1882) 
8 Cal 8o6 a document p rporting to 
be an agreement relating to tho sale 
of a house a as made subject to tic 
approial of the jurclascrs solicitor 
and it HAS held citing Hudson t Buck 
7 Ch D C83 and Husstj \ Horne 
Pajne (in C A ) 8 Ch D C70 that there 
was no complete contract between the 
parties until the title was approicd by 
the purchaser B solicitor wlo was for 
that iiurposc constituted the sole and 
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for the sale of a house that " on approval of the title by the purchaser’s 
solicitor the purchase money should be paid ” has not the effect of 
rendering the completeness of the agreement conditional upon the 
approval of the title by the solicitor, but of simply fixing the tune 
for the payment of the purchase money without uniting for a con- 
veyance {») 

Apparent without real Acceptance. — -Tn exceptional circumstances 
there may be an unconditional acceptance m terms of a projiosal uhich 
in fact the parties do not understand iii the same sense, and uhich 
neither party is estopped from understanding in his own sense Here 
the acceptance is merely apparent, and no contract is formed Such 
cases are better postponed till ue come to s 13, which see 

Manner of Acceptance [sub-s 2 J — proposal must he accepted 
according to its terms Therefore, if the proposer chooses to reijuiro 
that goods shall be deli\ creel at a particular place, ho is not bound to 
accept delivery tendered at any other place (j) It n» not for the 
acceptor to say that soaie other mode of acceptance which is not 
according to the terms of the proposal w lU do as w ell 

The present sub section, however, throws on the jiroposor the 
burden of notifying to the acceptor that an acceptance not in the 
prescribed manner and form is msufficieut, and he remains boiuid if ho 
fails to insist on aii acceptance such as he roquirLd No prcviou"* or 
subsequent authority for this has been found in the Common Liw nur 
docs analogy seem to favour it 

At all events, one party to a negotiation cannot iinjjoit on tlie 

a1>soliite jutlgc as to whether or not (i) CoAcn i Siil/ifrl/‘ii I (1890) 17 
there wns a pood title, pro\i<lcd Jje actc<l Cal 019 

rnsomblv nn<l tonrf fde This case (j) fluwti \ //eiMAnii (iSl'J) Sup U 
wins, ho\NAMr, ol doubtful nutlioritv. U b , r Uheuton JJ> \ <uniniiinirt 
us WiUou T dll not Ax'! free to follow tion bj post <f .bmnnd tr olUr 
the opinion expressed ly Lord Ciiros m prnerally anUion-es ibt r‘'st na a proper 
Jlus’r>j X Ilornc ViVjKi m tlic House of mode of combing the iinsuor but o 

lyirds (»eo p CO nboM). wJiich would gtmral authority to a »mu dui U 

prcaumably bo upheld h} the Jodiewl nmittancc Ihrougb the post «ill not 

Committee It would bo a mufortunc to authorise the unusiul j.racli o of e» 

InJnn ,,ia.pn.a™cc . I l-nsl.-h con,.acr.no mm. of c, ,„ o, 
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other the burden of expressly refusing either nn original offer or a 
counter offer by saj mg that he will assume acceptance unless he hears 
to the contrary (i) Assent to his terms is a positive act uithm the 
other party’s discretion, and he has no right to presume it Neglect to 
answer a business offer is certainly not, as a rule, prudent or laudable , 
still there is no legal duty to answer at all 

8. — Performance of the conditions of a proposal, or 
the acceptance of any consideration for a 
reciprocal promise nliicli ina} be offered 
Iom*iicration"^° ^ proposal, IS ail acccptancc of the 

proposal 

General Offers — The terras of this section arc \ cry wide Nothmg 
like them occurs in the origmal draft of the Indian Law Commissioners, 
nor, so far as known to us, m any authoritative statement of English 
law They appear to have been taken from the draft Civil Code of New 
York, with slight \erbal alteration la the absence of illustrations, 
their intended scope is not a cry clear It seems however, fairly certain 
that the division of the subject matter of the section into tw o branches, 

‘ performance of the conditions of a proposal’ and “ acceptance of any 
consideration for a reciprocal promise which may bo offered with a 
proposal corresponds to the general division of proposals into those 
which offer a promise m exchange for an act or acts and those which 
offer a promise m exchange for a promise We ha\c already noted 
on s 2 (a) and (b) (p 14 aboxc) that the word proposal as dehned by 
the Act seems to be limited to the offer of a promise Accordingly 
performance of the conditions of a proposal seems to be nothing else 
than doing the act requested by the projxiser as the consideration for 
the promise offered by him, as when a tradesman sends goods on 
reccning an order from a customer The only prcMous definition of 
acceptance m the Act is that a proposal is said to bo accepted when the 
person to whom it is made ‘ signifies his assent thereto ’ (s 2 (b) ) 
This has to be read with the prox isions as to communication in ss 4 and 
7 So far there might ba\c been doubt whether acceptance can c\cr 
bo binding without communication, and, indeed, the present section 

(X) itWou'e V UinJIey (ISCi) 11 1x1 Ca SI Cp IlajtJIah rfly inntr 
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does not expressly dispense with communication m any case Never 
theless it appears, in its first branch, to recognise the fact that m the 
cases m vhich the offeror invites acceptance by the domg of an act “ it 
IS sometimes impossible for the offeree to express his acceptance other 
wise than by performance of his part of the contract ” (1) The most 
obvious example is wlicre a reward is publicly offered to any person, 
or to the first person, who will recover a lost object, procure certain 
evidence, or the Idee Here the party claiming the reward has not to 
prove anythmg more than that he performed the conditions on whicli 
the reward was offered, which conditions may or may not include com 
mumcation by him to the proposer In the simple case of a reward 
proposed for something m which the proposer has an ob\aous interest, 
there is not likely to be any other question than what the terms were, 
and whether they have been satisfied by the claimant There is some 
authority for construing the terras liberally in favour of a finder 
But analogous or seemingly analogous cases may be less simple 
There may be questions whether the offer was sufficiently certain or 
whether it was intended, or could reasonably bo taken, as the offer of a 
contract at all In England an open letter of credit authorising the 
addressee to draw on the issuer to a specified extent, and requesting 
“ parties negotiating bills under it to endorse particulars ’* has been 
held to amount to a general invitation or request to ad\ance money 
on the faith of such bills bemg accepted, and to constitute a contract 
with any one so advancing money while the credit remained open (») 
This IS undoubted law, but the same cannot be sard of the judgments 
which hav c held (m the circumstances, not quite decisiv el} ) that when 


a sale by auction is ad\ ertiscd as without reserv c the auctioneer makes 
a general offer to bidders which becomes n binding promise to the 
highest bona fide bidder, and gives him a right of action “ as upon a 
contract that the sale shall be without reserve ” (o) , and that a railway 


(p Amon Law of Cotitracr p 
17the<l 

(m) Offer of reward to anj oiu) tracing 
a lost bo\ an J bringing him home held to 
lieeanK'd Ij fnding and protn|>l notifi 
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comp'vny’s (\mct'\blc n general ptopo'^al to tun tr\iu'< according to 
the tiWe, winch accepted !>> nn intending pTc^engcr tendering the 
price of 0 ticket (p) Thc«e la^t mentioned n‘;c<« nt nn) rate, mark 
the cTtrcmc limit of cflectnc propo’s'ils of n contnet n*! di‘itingiiishcd 
from the invitation of j ropo^nls b) n gencnl statement of the terms 
on which one js minded to do business It Ins been held, on the other 
hand, that vhen particular goods nre ndacrtiscd for sale b): miction 
the imctioneer docs not contnet with nn) one who attends the sale 
intending to purchase tliosc goods that the) shall be actimll) put up 
for sale (j) , and that nn ad\ ertiscmcnt for tenders for goods to be sold 
IS not a proposal capable of being a contract to sell to the highest 
bidder, but ‘a. mere attempt to ascertain nhether an offer can be 
obtained nithin such a ina^m as (he sellers arc nilling to adopt ’ (r) 
In some cases the difficulty of iscertaimng the acceptor if the announce 
mentis treated as a proposal is enough to dispose of the question A 
eecond hand bool seller a catalogue is not a senes of offers but only 
invitation of offers for if the catalogue had the effect of proposing a 
sale of e\ cry book to the first person who paid or undertook to pay 
the marked price the bookseller would be bound to decide at his peril, 
as between practically simultaneous applicants a hose acceptance was 
first m order of time and this might miolvc obscure matters of both 
fact and law Clearly the bookseller does not mean to tie his hands m 
this avay nor can any reasonable customer sujipose that he does In 
fact interpretation must be largel) guided m this class of transactions 
by busmess usage and common sense AMierc the acceptance of a pro 
posal consists of the performance of the condition of the proposal the 
contract is made at the place where the condition is performed (s) 
Acting on offer— when sufficient Acceptance —The nature of the 
acceptance required in these cases was considered by the English Court 
of Appeal m Carltll ^ Carhdxc Smoke Sail Co [t) The defendant 
company, being the proprietor of the carbolic smoke ball a device 
for treating the nostrils and air passages with a kind of carbolic acid 

(p) Dtnlon \ Q ^ R Co (I8v)6) 6 Q B 286 
E A, B 800 It was also held that an (r) Spmetr v Harding (18 0) L R 5 
action for deco t nould lie on the facts C P C61 

This opinion IS not easy to reconcile with (a) <8 torant J/onoon v Thompson 
later authont ca Sco Pollock on Tort* (1905) 32 Cal 884 
13th ed SOo (0 (1893] 1 Q B 2oC 

(7) //amj > ^^cI^rffon 1873) L H 8 



IIIL INDIAN CONTRACT ACT. 


snuff, issued an advertisement offering £100 reward to anj person who 
should contract influenza (or similar ailments as mentioned) after 
having used the ball as directed It was also stated that £1,000 vis 
deposited with a named bank, “ showing our smcerity m the matter ” 
The plaintiff bought one of the smoke balls bj retail, did use it is 
directed, and caught influenza while she was stdl usmg it 
Hawkins J (u) held m a considered judgment that she was entitled 
to recover £100 as on a contract by the company The Court of Appeal 
held that the defendant company could not be heard to say the ofier 
V as not meant seriously , that the terms, though rather vague, v ere 
capable of i certain meaning, and at least included the event, which 
had happened, of the plaintiff taking influenza while still using the 
remedy , and that, if the offer was unguarded and improvident, that 
was the defendant’s own folly and no answer to the plaintiff s claim 
There was an offer to any one who performed the condition (namely, 
of using the smoko ball as directed) on the faith of the adv ertiscment , 
and by such performance it became a contract, not absolute, but 
subject to the fiuther independent condition of the user contracting 
influenza or the like while usmg the remedy, and perhaps during some 
reasonable time afterwards (As to conditional, or, as the Act calls 
them, contingent contracts m general, see Chap III, below, ss Slsqq) 

As to the objection that to complete the plamtiff’s acceptance of the 
offer there must either bo commiuucation to the defendant or some act 
of a public nature, Bowen L J said (i) ** One cannot doubt that, 

as an ordmary rule of law, au acceptance of nn offer made ought to be 
notified to the person w ho mokes the offer, in order that the tw o 
may come together But there is this clear gloss to he rnaJe 
upon tliat doctrmc, that, ns notification of acceptance is required for 
the benefit of the porsou who mokes the offer, the person who niaki-< 
the offer mo> dispense with notice to himself if lio thml s it desirabk 
to do f-o, and I suppose that there can be no doubt tint where o jicrsoii, 
in on offer made hy bun to another jicraon, cvprcssl} or iinplitdl) 
mtimates a particuhr mode of acceptance ns sufiicicnt to nmke tli* 
borgam binding itnonlj neccssatj for the other perbon to whom such 
offer js made to follow tlic indicated method of acceptance . and if the 
person making the offer txpres^b or implwdt> mtimat ca in Ins o ffer 

( <} ai f» ' ti- 1 oi ii'piuv'i Q b 
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that it be sufficient to act on the proposal without communicating 
acceptance of it to himself, perforioaiicc of the condition is a sufficient 
acceptance ithout notification ” C?p s 7 (2), p 49, above 

It vas said asuthout hesitation, several years earlier, by a very 
learned American vriter, that “in a unilateral contract ” — i e , where 
a performance is giv on for a promise — ** an acceptance m terms may be, 
and commonly is, dispensed with ” (w) Earlier still the question had 
been judicially thrown out “ If a man writes, ‘ Send me such and 
such goods, and I will pay for them,’ is not the sending of the goods, 
Without more, an acceptance of the offer ^ ” (x) Perhaps it would 
now be a safe and more elegant way of stating the law to say that a 
proposal IS in cverj ca'=.e accepted by performance of its conditions (or 
perhaps, more accuratclj , by complnncc with jts terms) , that com 
mumcation by the acceptor to the proposer or his authorised agent is 
necessary when the terms consist of or include a counter promise (for 
there is no promise at all without communication) (y) , but that when 
only acts arc required the communication of their performance maj or 
may not bo added as a term of the offer at the will of the proposer, 
which nnj be either express or inferred from the nature and circum- 
stances of the proposal (-) From this point of view, the present 
section of the Act would be logical!) prior to s 7 

Does an act done by a person m ignorance of the proposal amount 
to ‘ porfornnnccof the conditions of the projiosal within tin meaning 
of this soctioti ^ According to the High Court of Allahabad it does not 
The plaintiff in that ca«e was in the defendant s eervioe as n »»init6 
llie (hfiinlint s lujihcw ab^coiidKl, and the jtluntiff volunteered his 
M rv Ki > to vs aixh for the misMnj' bov In his ib-enic the di fend int 
isviieil hand bills offt nun a riwir«l of Itv fxji to uii) out who might find 


(») bummsn vf the ijiw 
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out the boy The plamtiS traced him and claimed the reward The 
plamtifi did not know of the hand bills when he found out the boy 
Held that the plaintiff was not entitled to the reward (a) The Court 
declined to follow the English case of Wtlhams v Caruatchne (b) as an 
authority that if A offers a proimse for an act and B docs the act m 
Ignorance of the offer, B is nevertheless entitled to claim performiiicc 
of the promise from A There has been another somewhat peculiar ease 

before the Judicial Committee (c) The plaintiff was a grandniece of 
Papamma, a wealthy Hindu widow, and was brought up h} her from 
early age At the age of fourteen the plaintiff was married to an 
ex zammdar who owned property of considerable \aluc Papamma 
was anxious that the plaintiff, although married, should continue to 
live with her, and she promised that if the plaintiff and her husband 
would reside with her, she would make provision for her on a fairly 
ample scale by the purchase of immovable property for her The 
plaintiff and her husband accordingly lived with Papamma In 1893 
Papamma bought a village in her own name, but, as she stated, for tlio 
appellant Dissatisfaction arose because it was not transferred to the 
plaintiff and the husband consequently ceased to reside w ith Papamma 
Papamma sent messages to the husband aslving bun to return but ho 
did not return In October, 1893 Papamma wrote a letter in her own 
hand to the plaintiff herself stating that the \ illagc had been purchased 
for the appellant and would be transferred to her upon the writer’s 
death The plaintiff and her husband thereafter resided w ith P ip inmm 
until Papamnin’s death in 1899 After Papnrann’s death the pi untifl 
instituted a suit for a declaration that she was entitled to the Milage 
and for possession thereof Their Lordships held that tlie letter of 
October, 1893, constituted a pronuse which was accepted l)> tlic 
plaintiff, and tint there wa<? a completed contract wliicli cntitlul tin 
plaintiff to possession of the \jllagc ‘ Tim Board is of the opinion 
accordingly that there lias been a completed contract Papuniin 
accomplished licr desire, and aht obtained tin considpration winch sin 
liad so much at heart Acceptance of her terms and c()ni])b met itli 
licr stipulation were made The wonis fsiej o f Lord St Leonards in 

ta)/^rmnnSAuEaT Caun P (laH) d'r,„on » nnt rreurrt! m thM in 
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V. (rf) might l>' a«hr*l h*‘re : * Was it not n proposil, 

with a condition, which Iving accopto<l, was cqui\ al‘'nt to a contract ? ’ 
Their Ixird'hips do not douht that it was ” (r) 

Acceptance by rcceirini: consderatiotL— The fooond branch of the 
section as to “ acceptance of any ronsiderition.**rtc , is rather obscure. 
It is haul to «ay with any certainty whit pirticular class or clashes 
of transaction* it co% cr«, and the nonls seom more appropriate to gifts 
or transfers of properly than to contracts It i< generally sound 
principle, no doubt, that what i* ofTerc<I on conditions must bo tahen 
as it is ofTcre<l The use of the won! “ reciprocal ” is curious, for it 
hardly fits the mo«t obanou* cla*s of ca<es, «i« where goods arc «ent on 
approval, and the rccchcr keep-, them with the intention of buying 
them. Here the seller need not ami commonly does not offer any 
promise, and there is thenfore no question of a reciprocal promL'C as 
defined in the Act (s. 2 (0 ) No doubt the acceptance of an offered 
consideration, oj amounts to gisring the promise (whether 
reciprocal or not) for which it wxs offerotl, or cl*e raises an equivalent 
obhgation. But a thing which i' offrre<l in one nglit and for one 
purpo'C may Ixi taken under a different claim of right and with a 
different intent , and m that case (which is CTceptional but of some 
importance) the legal result will not be a contract between the parties, 
whateier el«e it is capable of I»eing, unless m'lccfl the party recei\ing 
the thing so conducts hims^^lf as to lead the propo'cr reasonably to 
conclude that there is an acceptance according to the offer , and then 
the proposer can hold him liable on the uni\ersal pnnciplc that a 
man s reasonably apparent intent is taken m law to be his real intent 
^ cannot suppose that the prcs» nt si ction is intended to preclude all 
uiqiunes of this kind by making everj' receipt in fact of a thing offered 
hy way of consideration a contliLuve acceptance of the proposal It 
has been applied howt^er to the case of a bank’s cu-stomer receiving 
D'^tice, which he did not answer, of an increase m the rate of interest 
overdrafts, and afterwards obtaining a further advance , held that 
c accepted a coasideration offereil by the hank within the terms of 
^his section (/) 
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CHAPTER II. 

Of Cojv’TiiicTs, VoiDABLi: Ooa tracts axd Void 
Agpeements 

10.— All agreements are contracts ]f they are made 

^hat agr^- consent of parties competent to 

menu are contiact, for a lawfiil consideration and 
\uth a fanfu/ object, and are not hereb} 
expressly declared to be void 

Nothing herein contained sh«all affect any lau in force 
m British India, and not hereby expressly repealed, by 
which any contract is required to be made in irating or in 
tho presence of ^vltnesses, or any Jaw relating to the registra- 
tion of documents 

The first pangnph of this section is dc\ eloped and applied by tho 
more specific provisions of sc^cnl foHomng sections, which will bo 
considered as they occur 

As to contracts required to be m writing —Sec s 23, sub ss 1 and 
3, and s 28, Exception 2, pp 190 and 221 bclou See also Indian 
CbmpaniesAet Vllof I913,s 9, 'is to mcmot'imhim ol nssocinUon s 39 
as to articles of association, and s 88 os to contracts bj corapinios In 
this connection may al‘«o be noted the proMsions of the Tnnsfor of 
Propertj Act which require a nriting in the ense of i sale (s 51), of n 
mortgage (s 59), lease (s 107) and gift (s 123), andthcproMsionsofthe 
Tndnn Trusts Act winch require a trust to be created m writing (s D) , 
hut tho«e are not e-ises of eontrict jn the proper sence of the word 
Acknowloflgmcnts to ‘^aac the law of limitation are required to be in 
wTihnebj p lOofthcLunitation Act XV of lOO'? Submixsions umler 
the Arbitration Act IX of 189Q arc similarly required to be m writing 

Oral and documentary evidence —The Act docs not deni witli tJie 
kind of proof gencralb required to establish the facts constituting a 
contract In British India the law on that Fuhject is codified in flie 
EMtlencc Act I of 1872 Set csjiccmllj ch VI of that Act, f=s 91 pqq 
ns to the exclusion of ond li> ilocumcntarj cxidence 
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Vanance between pnnt and wnlmg —Print and other mechanical fi 
equi\alents of handwritmg arc generally in the same position with 
regard to rules of evidence and construction But where a contract is 
partly printed m a common form and partly written, the words added 
m writmg are entitled, as Lord Elicnborough said m a judgment 
ri-peatedly approved (A), if there should be any reasonable doubt upon 
the sense and meaning of the whole, to have a greater effect attnbuted 
to them than to the prmted words , inasmuch as the written words are 
the immediate language and words selected by the parties themselves 
for the expression of their meaning, and the prmted words are a general 
formula adapted equally to their case and that of all other contractmg 
parties upon similar occasions But the prmt is not to be discarded 
altogether, and the Court si ould discover the real contract of the parties 
from the prmted as well as from the written words { 1 ) 

As to the bw relating to Registration — S 17 of the Indian Regis- 
tration Act XVI of 1903 specifics documents which require to be 
registered , and s 49 of the same Act provides that no document 
required by s 17 to be registered shall affect any immovable property, 
xmless it has been registered m accordance with the provisions of that 
Act 


11 —Every person is competent to contract who is of 
Who arc com ^8*^ of majority according to the law to 
petent to contract ^yliich hc IS subjcct, and who IS of Sound 
mind, and is not disqualified from contracting by any law 
to which he is subject 

This section deals w ith personal capacity m three distmct branches 
(a) disqualification by infancy , (b) disqualification by insamty , 
(c) other special disqualifications by personal law 

“ To Contract ” — That is, to bmd himself by promise A mmor 
who gives value, without promising any farther performance, to a 
person competent to contract is entitled to sue him for the promised 

(l) robtrtion ▼ French (1S03) 4 East (1917) 19 Bom L R 

130 , 7 R R S3$ 510 apprared in 845 42 1 C S30 

ir L Glynn t Marytlson [1893] A C (I) Pavl Deter v Chotalai Jottrdar 
351 3o7 m C A Standard ilartne Jn (lOOC) 30 Bom 1 

svroneeCo (1889) 22 Q B Dir 499 601 
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equivalent (m) This may be properly not in contract but on i quasi- 
contract under s 10 (p 393, below) 


Infancy.— As to infancy, the terms of the Act (n), as compared 
with the Common Law, were long a source of grave difficulty By the 
Common Law an infant’s contract is generally not void but voidable at 
lus option , if it appears to the Court to be for his benefit, it may be 
bmdmg, and especially if the contract is for necessaries There was 
formerly, however, a current opinion, countenanced by the lav forms 
in which some of the decisions were expressed, that mfants’ agreements 
were of three kinds namely, that some were wholly void as being 
obviously not for the infant’s benefit, some vahd as bemg obviously 
for his benefit, and all others voidable This opmion is now quite 
exploded (o), but it was to be found m text books at the time when the 
Indian Contract Act was framed Still, there was ne\ er any authority 
for saying that mfants were absolutely mcompetent to contract The 
literal construction of the present section requires being of the age of 
majority according to one a personal law as a necessary element of 
contractual capacity Smee, however, the Act, as a whole, purports 
to consolidate the English law of contracts, with only such alteration 
as local circumstances require, and there is no trace m the report 
prefixed to the origmal draft, or any other relatiae document, of any 
intention to make a new rule as to the contracts of minors, the Indian 
High Courts endeavoured to avoid a construction ma olving so wide a 
departure from the law to which they had been accustomed , hut the 
Judicjiil Committee in 1903 declared that the literal construction is 
correct, and suggested that it was intended to give cilcct to the rule of 


Hmdu law on the subject (p) 

We raav mention that m England the powers of infants to contract 
and to ratify their contracts have been much restrained by the Infants' 
Belief Act of 3871, a statute of good intentions and imperfect work 
manship , and the Sale of Goods Act, 1893, s 2, has declared tlio 


(m) Shola ram Ac y Magal Pam 
(1020) 09 1 C 318 8Lah L J MO, 
A I It 1927 Lah 2i 

(n) They arc almost idcntjcal «illi 
tboM of the onginal draft Then i» 
nothin'; to il ovr that the Coramissioncr* 
w«rr aware of any diff cully Qu<rre 
wlrthff they intended to alter the law 
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Intility of infanta to pay a reasonable pnee (j) for necessaries sold nnd 
delivered to them, and has defined ncccssancs according to the latest 
and best judicial authorities Thcoc enactments, of course, have no 
authority in India, and can be referred to only for the purpose of 
illustrating the common lawmlcs The result of the statutes is to bring 
the English law much nearer to the Anglo Indian, for most practical 
purposes, than it might seem at first sight We proceed to the details 
of the Anglo Indian law 

Age of majonty. — ^Tlus is non regulated b} the Indian Majority 
ActIXofl87C See 3 of the Act declares that ca cry person (fomteifed 
in Bnlish India shall be deemed to bavo attained his majority when ho 
shall have completed his age of eighteen years, and not before In the 
ease, however, of a minor of whose person or property or both a guardian 
has been appointed by a Court, or of whose property the supermten 
dence is assumed by a Court of Wards, before the minor has attamed 
the age of eighteen years, the Act ptoaudes that the age of majority 
shall ho deemed to have been attained on the mmor coropletmg his age 
of twenty*onc years See 2 of the Act declares that nothing in the Act 
contained shall affect the capacity of any person to act in matters of 
marriage, dower, divorce, and adoption An order dischargmg the 
guardian of a mmot under s 48 of the Guardians and Wards Act, 1890, 
does not terminate the nunonty when it is obtained by fraud practised 
upon the Court by a third party (r) 

“ Law to which he is subject ** — The age of majority as well as 
the disqualification from contracting is to be determined by the law 
to which the coutiaotmg party is subject This provision is opphed 
accordmg to the prmciple of English law namely, that the question 
of the capacity of a person to enter mto a contract is decided by the 
law of his domicil, and not the law governing the substance of the 
contract Thus m Kashha y Sknpat (s) a Hindu widow above the 
age of sixteen and under the age of eighteen years, whose husband had 
his domicil m British India, executed a bond m Kolhapur (outside 
British India), where she was then residmg As the widow had not 
changed her domicil after her husband s death her domicil was the 

(?) It need not be the price contracted 24 Mad L J 4!) 16 I C 943 
for We shall recur to the significance of (a) (1891) 19 Bom C97 See also 
this pomt RtJxlhhand and Kumaun Bank Ltd v 

(f) iSufcramaAiflm V Zloraufin^ (1913) £ou) (18S5) 7 All 490 
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same as that o£ her hnsband at his death, mmelf, British India The 
question arose whether her Iiabihty on the bond was to be governed 
by the law of Kolhapur {lex loci contradtis), or by the law of British 
India (law of her domicil) According to the law obtammg m Kolhapur, 
which IS Hindu law unafiected by the Contract Act, she would have 
been liable on the bond, as the age of majority according to that hw 
IS sixteen years ((), and the bond was executed by her after sbe com 
pleted ber sixteenth year According to the law m British India, 
namely , the Contract Act, she was not liable, as the contract was made 
when she was under the age of eighteen years, and was not ratified by 
her after she attained her majority It was held that her capacity 
to contract was regulated by the Contract Act, bemg the law of her 
domn il, and that under the Act she was not liable on the bond 


Minor’s agreement — ^I£ the first branch of the rule laid down m the 
section be converted into a negative proposition, it reads tluis No 
person is competent to contract who is not of the age of majontj 
according to the law to which he is subject , m other words, a minor is 
not competoit to contract This proposition is capable of two construc- 
tions cither that a minor is absolutely incompetent to contract, in 
i^hich case his agreement is totd, or that he is incompetent to contract 
only in the sense that ho la not liable on the contract though the other 
party is, lu which case there is a aoidabic contract If the ngreoment is 
a Old, the minor can neither sue nor be sued upon it, and the contract 
is not capable of ratification in any manner (u) , if it is aoidabic, lie 
can sne upon it, though he caunot be sued by the other part^, and 
the contract be ratified by tbc minor on his attaining majontj The 
fonner current of Indian decisions was that, as under the English lau , 


a minor’s contract is onij aoidaWe nt his option (yj But in IDOh 
ns mentioned aboae (ir), the Judicial Comniittco ruled that the Act 
makes it essential that all contracting parties should be competent to 
contract," and ospccjall) proiidos that a person uho bj rca«»on of 


mfano is incompetent to contract cannot make n contract within 
the meaning of the Act It was occordingl} held tlmt a mortgi gc 


(I) See JlayncB Hindu Iaw t 2I0, 
Clhed (IDOO) 


49 All 13", 100 I C 74S \ I U 

W27 Alt 212 Pee nolea on * 25 


(«) 5u«j>ofamT SuIAu.tA.r(l029) pp I9l 
etMltOi, 11210 157 A J r J523 Jt) Al tlu« diUanro cMinie it »/Tm. 
All 410, cp JnUihr* (or /Jinir/Aori) tweleM to tile U eiw Ju LnenI* 

T Pntad 
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made by a mmor is void, and a money lender who lias advanced money 
to a minor on the security of the mortgage is not entitled to repajonent 
of the money under ss 64 and 65 on a decree being made declarmg 
the mortgage mvahd This decision leaves no doubt that a mortgage 
by a mmor bemg % oid, no decree can be passed on the mortgage either 
against the mortgagor personally or against the mortgaged property (a;) 

The case of an agreement for marriage made for a daughter imder 
age by her guardian, such bemg the custom of the parties’ commumty 
(in this case Goans) has been treated as exceptional, and damages 
awarded agamst the intended husband for breaking it (y) A Maho- 
metan widow cannot make a partnership contract for her minor 
children (s) 

Fraudulent Representation. — ^In Mohon Bibce's case cited aboae, 
it i\as contended on behalf of the money lender that an order should 
be made for a return of the money advanced by him under s 41 of the 
Specific Rehef Act I of 1877 As to this part of the case the Judicial 
Comimttee said “ Another enactment relied upon as a reason why 
the mortgage money should be returned is s 41 of the Specific Rehef 
Act (I of 1877), which is as follows — ‘See 11 On adjudging the 
cancellation of an instrument the Court may require the party to whom 
such rebef is granted to make any compensation to the other which 
justice may require ’ Sec 38 provides m similar terms for a case of 
rescission of a contract These sections, no doubt, do gl^ e a discretion 
to the Court , but the Court of first instance, and subscquentlj the 
Appellate Court, m the exercise of such discretion, came to the con- 
clusion that under the circumstances of this case justice did not require 
them to order the return by the respondent of money ad\anccd to 
him with full knowledge of his infancy, and their Lordships see no 
reason for interfering with the discretion so exercised ” (a) 

The decision has been regarded by the Indian Courts as an 
authority that the circumstances of a particular case may be such that, 

(*) Sami Chand Hukr v Mohun Btb* dcaUn^ with propertj (pp 76, 77 below) 
(169S) 25 Cal 371, in which a mort were also relied oo 

gage decree waa passed, IS no longer good (•) A Khomsany t C Ae^a (192S) 
law See judgment of Jenkms J on 6 Ran 163, 110 I C 319, AIR 
p 3S5 of the report 192S Rang 160 

(y) rosettmandar Joseph Cotualvu {a) (1903) L R 30 I A at p 12o, 
(1921)lSBom C73, 851 C 6S7, AIR SOCal at p 519 
1DJ5 Bom 07 The case* on goardiaa’c 
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iaviBg regard to s 41 of the Specific Belief Act, tie (hurt may, on 
adjudging the cancelfation of an toStrument at the uistauce of a lumor, 
require tfie minor to male tfOHJpensation to the other partj- fo tie 
instrument (&) It has oecordinglp been held that trliere a mortgage 
of Ais property by a minor is set aside by the Court, the (hurt may 
male corapensatjon to tie lender if the loan ^vas obtamed by the tumor 

bjfraudulently repre<:entmg£baiie jRisof fuPage (c) Ithassuadirlj 

ieen held that iviere a sale of ius property by a minor, iriich of 
course, is void under the Privy Council ruling is ‘^et aside by the Court, 
the Court ma} ,ii satisfied that the sale vcas procured b^ the minor bj a 

(raudiileat misrepresentation as to his ige, direct the minor to iinle 
compensation to the purchaser (d) 

It 2 s trelJ esfa hhshed in JCnghsh hrr that an infant cannot be made 
liable for what was in truth a breach of contnct by framing the action 
cx dehcto “ You cannot convert a contract into a tort to enable you 
to size ail infant ^(e) In ^ Zeshc, Ld v Shedl (/) the Court of 
Appeal held that where an infant obtains a loan by falsely roproeenting 
his age, he cannot be made to pay the amount of tho loan as damages 
for fraud, nor can he be compelled m equity to repa> the moni.) \s 
to the ettent to which the aid of equity can be invoied in cases of 
fraudulent misrepresentation as to age X/ord Sutntitt ‘ I Ihuib 
the whole current of decisions down to 1913 apart from dicta which arc 
inconcluaia c, went to show that,avbeuaninfint obtamel an ihaijtagc 
bj falscl) stating himself to be of full agt, eqult^ rcQuirnl him to 
lestosv lit gotten gams or to release the partr deccn cd from obhga 
tiQus or acts m law induced by the fraud but «=crupulD*iiil> stopp^id 
short of enforcing against him a contractual obligation entered into 
while he was an infant, c\cn bj means of x fraud Pcstitutiou 
stopped v.hcTft lepaiTueot began ’ (?) His Lord'^hip then proceeded 
^*The monej was paid oanmowicr to 6e U’^cd ns tlic defendant soun, 
and he has so used it and spent it There u no qucrJtion of tracing it, 


(6) Sc« Da.lantjn t > inojoL \Wa) 
CSBom 181 »tp 

(e) Aamla rnuai v aj>/o C<7«t Ud 
(ICK»} ea All ^ 

Adnwtir£r.«j%(loO|)Punj I «: No 5l. 

1 aitunliinjma r 4 ull ( 101 ^} 55 

5 UJ 10 “l 

<*0 ^ *’ ^ 
(IPOS) 31 All 21, AAwn Lai \ fin 


lvir\t\^\2'‘ \ll Ca, Lahllanr 
fiu.J*(fPJO)rur; 1 «• No "fl J/mAowi 
«ai Vi fr P, Aar Mir \al\ (IP'^) 4' 
Ml 6U fi" I C ■!> t I I IP I All 
\Ji 

I -(tlUi-aaiKT It 

35 ^ * n It G"^! 

|/)J19l4)3fv I 
(^1 Ilt>! . kl f 
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tif> ilitv rf rr*t' nnp tJi*« ^fn thinp p \ liy ih'' frAtil, noihmp 
lint rnmpjlMrin llmnplj n p<'reon'»l jnlgnKnt to !>■»% nn rqtnvnlrnt 
fum ont o{ l)i« pr(‘-<-nl fr future rc*o jrr^s m n wor<l, nothinp Init n 
}nlpnvnt in to tli** lonn I think thi« uoull In' nn‘lunp 

lint rnforemp n \oil crintrACt So fir n* I rnn fml, the Court of 
Chinrrr\ nf \rr unnl 1 li'»\ernfoTT«lnn\ Inlnht} un Irr ciicnni»lnnco<» 
like the prr«rnt, nnj more thin n Court of li\r ironM }in\e dono 
In /' /x'hr, W \ SfnJI the Inn wn not yi'cniMl !>} n 
inortpTpf’ Til'' pnncipl'’ of thnt d*Ti*ion un« nppli'Nl h\ th'' .Tu'liml 
Committoo to n ci«'' from th** ‘N'tll«'tnrnl* «hrrr th** loin 

^ecnre<l 1»\ n innripip' of tho imnnr'n prop* rt\ (i) Tho I/ihorc High 
Court, howc\or, In^ hfl 1 tint the j«mcrtopi\ecqnitihle irlnf n more 
cxten«i\e m Indn tlnn m rnplml 'uul onlorivl n money enmpen- 
Mtion ( j) 

Borden ol Proof. — V *‘*><^1 o» nn nntnanent who denies 
liability on the groun<l tint nt the date of Iim execution he was a 
minor mu*t, of cour«e, pro^c lin ollegition (jj) 

Estoppel. — If a minor procures a loin or enters mlo nnj other 
ngn.'cinent In reprc«entinp tint he nof fullnge,nhce«toppctIln a 115 
of the Indnn H\i(lcncc Act I of 1672(it) from pelting up lint he was 
1 minor when he exccntc<l the inortgipe 1 The point uis rinetl, but 
not decided, in Vo/nri litWrt ci«c(f) In thit else tlic Judicnl 


{h) liuj , at p 019 

(<) J/a/omaJ Cy<-/ol AriJ^n r itfh 
Ooi Cart (lOK) 41 1 A 250 pp 203-<l», 
[1910] 2 A C 670 39 I C 401 

SI C > Sol , tlicso autboritica 
apjicar to mlo out a dictum tn Jtadla 
KtsJanr BAore XaJ (192S) 00 All 802. 
110 I C 373, AIR 1928 Alt C20 
The decision u on tho point of estoppel 
(note (A) }, but of DO >alue, as aotliori 
ties, (or some reason not apparent were 
not even cited See Itadha Shtam r 
BeA<inI<]f(19I8]40 All 858 659-800 
0) AAun Oul V LaVui Stngh (1028) 
9 Lah 701, 111 I C 175, AIR 
1928 Lah 609 Tho decision clearly 
goes beyond the English doctrine of 
following property which was the ground 
olEtocUy inijon [1913] 2 K B 235 


(v) Xoroin ibisyA v CAirunji Lai 
40 All 508. 701 r 015 AIR 1921 
All 730, followed iSur/i V Bu/i i’roMi 
(I92u) 47 All 493 87 I C 415 
(1) AX hen one person has by hu 
declaration act or omKsinn intentionally 
caused or permitted another person to 
bcIicTo a thing to bo true, and to act 
upon such belief, neither ho nor his 
representatno shall bo allowed in an^ 
suit or proceeding between himself and 
such person or hia rcpresentativo to deny 
tho truth of that thing ’ 

(0 (1003) 30 I A 114, 122, 30 
Cal 639, 515, referred to by Sumner 
L J in his judgment In H Ltsht, Ld v 
fiA«»«[lDU]3K B C07, atp 016, Lai 
Dhar V Piarey Lai (1021) 10 All L J 
678 , 62 1 0 258 
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Conmuttee said : '' The Courts below seem fo have decided that this 
section does not apply to infants ; hut their Lordships do not tHnk it 
necessary to deal with that question now. They consider it clear that 
the section does nofc apply to a case like the present, where the state' 
ment reUed upon is made to a person who knows the real facts and is 
not misled by the untrue statement. There can be no estoppel where 
the truth of the matter is known to both parties, and their Lordships 
hold, in accordance ivith English authorities, that a false representa- 
tion, made to a person who knows it to be false, is not such a fraud as 
to take away the privilege of infancy.” There is a conflict of judicial 
opinion in India. The High Court of Bombay has held that the section 
applies fo minors, and that a salc'of his property by a minor who 
had represented that he was of full age is binding on him (»i) ; also 
where a minor shareholder in a company continued to receive dividends 
on his shares after attaining majority, that he was estopped by his 
conduct from denying as between himself and the liquidator of the 
company that he was a shareholder (n). But it has more lately held 
otherwise (o). The course of decisions in Calcutta seems to bo the 
other way. In Mohori Bibee's case, the view talcon both by the 
Court of first instance and the Appellate Court seems to bo that the 
section docs not apply to minors (p). The same nucw was taken in a 
recent case (g) where the Court said : It is unnecessary to consider 
whether a minor can he estopped in any case, but we tliink that the 
law of estoppel must be read subject to other laws, such as the Indian 
Contract Act, and that a minor cannot be made liable upon a contract 
by means of an estoppel under s. II5 of the Indian Evidence Act, 
when some other law (the Contract Act) e.xpressly provides that he 
cannot be made li.ablc in respect of the contract. ... In Suroulra 
Noth Boy V. Krishna Sahhi Dasi (r), it was held that jf there was inis- 


(m) Oantsh Lola t. JScijm (1895) 21 
Jiotn. ]P3; D^hvihtb V. Pcii yahnni 
(1917) 41 Horn. 4S0 ; Jatraj V. 

.S'o’/iJ-Mjr ilahfulfc (19J>) 40 Horn. 137 » 
Dl I. C. 4Dl ; A. L U. 1923 Uom. 1C9. 
In nil tb<*ao cases the misrcjiresciiUtioo 
vns fraudulent. 

(ii) Fazullhoy V. Crtihl (VJ\4) 

30 Pom, 331. In lULi case there was no 
fraud. 

(o) Jladsastar J., iJu/j'iy’U'ti /jA/raflii* 


p<7tixf<z V, Gft-HyrpjMi li^imappn (I9-'S) 

51 IJom. L. U. 310; 118 I. C. eOS; 
A.I. P*. 1920 I5ora.20l. 

(r) DAarwio Pas* G/in*e V. flrrtfi'no 
DuU (189S) 25 Cal. CIO. C.‘2 ; afld. on app. 
tioin. /froSwio itull V. Pharmo /Xjj (Ihote 
(ISOS) 20 Cal. 381. 3SS. 391. 

(7) Ablin V. lift 

(1916) MC. W. .V, 41S; 3.’ f. C. .7^8, 

(r) (1010) 15 C. W. A*. 239. 
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rf p-'^'^'-ntAlKiT I'V ft nm'r rp^iilirc nr 1 if 1^*' \i-r l'’« 

nfT<' 1'} it, til'' min' x ti«» ij M*'* 1> »*ir 1 lir tl)'* n In 

tlin c- 1 *'^, A« «■<' I)A\r ftlxf •» h* Ill'' fo*in 1 ifnt tfi'-x*' wa« 

no frmlnVnt rrjim»'ri 1 it)<»n on lli** pifl nf th'* min''ir ” Th'’ 

C>urt of Allnhilnl Hk h'^H tint n minor who prormr* a foin I'V 
fil‘‘<'lv rf jirr^f nlinp tliit lio i' of full «?'’ i« not r*?oji}*oil from 
I'VTlinc III' minont} in n miiI upon n pronn* orv nolo pi‘»o<I Iii, 
liim (i') In ft Mi'ln* ca**' (t) Si'li'iwa A)}ftr.T iho ?iin'’ mow 
as tho Alhlnlii'l Hipli Cotiit Wnlli* J #U'I thil " in (//• o/ 

fraud an infant i' not r‘loppo«! from pVa'linp nnnonl y." It i' «linirtill 
to iindor'tan'l linsi, if c 115 applirs to llw ri*o of minor*, nn> «li«tinc 
tion can he ilrawni l*rtMc<’n inii'Kvnl nn*! fnn'Iiil''nt mi«rrprr'''ntAtinn 
See. 115 of the I«M«lrnro Art i* im tnorr tlnn a nil'' of r\j'lrncp, nii'l 
ill', intlccfl, curious that what is m«'rcly a nile of rMrIrnrr fhoiiM Im* 
Ro con'lnicfl as to nullify the cxprrM proM'ions of Milt«tAnti\e law 
contained in f. 11 of tlie Contract Act. We nrr inclin«l to thinV tint 
f>. 115 (loos not apply to minors, and xic put it on the lirrnd pround 
that in a body of codifio<l Iiav no one cmctnient fIiouM be «o con'tnieil 
ns to render the express pruvi«ions of Another emctmenl ah'oltitcly 
nugitory(n) In Ktiplan<l the Infants’ Hclief Act, 1671, would be n 
complete answer to the plea of estoppel ns reginls ngrccnicnts dcclire<l 
to be void by tint Act (t) No doubt, the rule of cstopi>el in I'lighiid 
forms part of the unwTitten law, but (Imt shouhl not inaho any difli feme 
on principle. 

Mortpages and sales In favour ol minors. — Sec 7 of the Transfer 
of Property Act, 1882, provides thnt every person competent to contract 
and entitled to transferable property is competent to transfer such 
property. But it is not provided anywhere m the Act that a person 
not competent to contract is incapable of being a transferee of property 
It has accordingly been held that though a sale or mortgage of his 
property by a minor is void (ir), a duly executed transfer by way of 

(<) Kanhax Lai v. Dalv Ham (1011) cotno to thu conclusion on a full rcMc\r 

8 All. L. J. I05S; Kanhaya Lai r of authorities ■ KhanOulY, Laiha Sxngh 

Girdkan Lai (1912) 9 All L J 103, 13 (1028)0 Lah 701 , 111 I C. 175, A I R 

T. C 956 Sec aUo Jayar Itath v. Lalla 1028 Lah. COO. 

Pra*Kf(I008)3I All 21,20,34 (0 R LuUt, Ld v SA«i« (1014] 3 

(0 Vaxhiniarama t. AulAimoofam K R 007, CIS 
(1915) 38 Mad 1071 ; 23 I. C. 709 (w) ilokorx Dxlte v. Dhurmodoi Ohost 

(«) The Lahore High Court (otct- (1003) 30 I. A 114, 123 ; 30 Cal 
nilmg a former dinsional decision} has 539, 647. 
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sale (a:) or mortgage (y) m favour of a mmor wlio has paid the considera 
txou monej is not void, and it is euforceahle hy him or an^ other person 
on his behalf A mmor, therefore, in whose favour a deed of sale is 
executed is competent to sue for possession of the property com eyed 
thereby (z) The Patna High Court, howe\er, has held that a lease 
to a mmor is void, as it imposes upon him obligations to pay rent 
and perform covenants (a) Obviously he cannot be sued on anj 
covenant, express or implied, but ifc does not seem clear why the 
mterest which the lessor purports to convey should not pass In the 
absence of a false representation of full age, it was the lessor’s own 
follj to take a minor’s covenant Similarly where property is con\ eyed 
to a mmor, and the latter is subsequently ousted on suit by third 
parties, he is entitled to recover from the vendor the sum which he 
had paid as purchase money (6) And it has been held by a PuH 
Bench of the Madras High Court that a mortgage executed m favour 
of a minor who has advanced the mortgage money is enforceable bj 
him or by any other person on his behalf (c) The High Court of 
Madras had held, on the analogy of the above casts that a promissory 
note executed m favour of a minor is not void and can be sued upon ^ 
by him (d) 

Ratification — ^As it is now finally settled that a minor’s agreement 
IS void, it follows that there can bo no question of ratifying it Upon 
the same prmciple a promissory note given by a person on attaimng 
majority in settlement of an earlier one signed by him vvZuJo a minor 
m consideration of money then received from the obhgoo cannot be 
enforced m law Such a note, the Madras High Court holds, is void 


(i) Vlfal rat y Gaun Shnnlar (1911) 
33 All 6o7, ^ara^n Du \ Musanmat 
Dlama (191C) 33 All 154 , 35 I C 23 
A/unni Kotr v J/aJan Gapal (lOlC) 33 
AU C2 31 I C 702 J/oniav PervtTuti 
(1911} 37 ilad 300 Sco also ilayhan 
Dulxt > J ran SinQh (lOOS) 30 All t*3 
(purpli»iso by a joint Hindu familj in tl o 
namo of a minor member] 

(y) ra^hnva Chartar y »Sn/nm*i(191#) 
•10 Mad 303 (F B) overruUnp Vcixjttrfl* 
V /^ja/inyo{l009)33Mad 312, 2IaJhal 
Kofrt X Bdil-unlAo Aormoler (1919) 4 
lat L J C52 ZaJ^r lAaon t /utaufa 
AAafun 121 I C Sn-i , (19.*0) All I J 


1114 AIR 1929 All COl 
( ) 33 \11 Cj7 aapra 33 All C2 
eupra 37 Mad 390 #u7>ro 33 All 151 
aupra 

(o) rramafa D<ui Dm v JoQdhar Matt 
dal (1918) 3 Fat L J 518 40 I C C^O 
(5) Walidad hhan \ Janal Smgh 
(1913) 35 All 3"0 19 1 C 010 
(c) / ojVaw CAoriar r ‘>nnii’a<a (1917) 
40 3Iad 303, Hart Mohart \ VoAini 
VoA««(10l7)22C VV N 130 33 I C 

991 

(J) /jnj-ira u v Ma-Uura (19J3) 21 
JUd I J 3M MaJhnl Kotu r Hit 
IimlArt Aarmalrf (1919) 4 I «l I J 
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for want of consideration (r) In ft Colcutla ca£c(/) a bond \so3 
executed by 8 , after Attaining majority, promising to pay witbm a 
year Rs 7,000 being the price of piece good? cold to him dunng hia 
rnmonty, and al«o to repa} Its TC atUanced to him for necessaries 
The obligee sued S on the bond, and it was held that S was liable 
The Court said *' Here the contract on winch the suit is brought is by 
a defendant of full age, it la a new contract, by it the plaintiff has 
debarred lum«clf from suing until the expiration of one year after the 
dale of the contract for inoncya which arc alleged to he due at the date 
of the contract, and he had made an advance of Rs 7G Tlicro was 
thereupon a nctr consideration for the promise on which the defendant 
13 sued, and m mj opmion, in the absence of an) statutory provision 
such as that to be found in I ngland in s 2 of the Infanta* Relief Act, 
1874, he is bable ” The on!) difference bclueen this and the Madras 
ca«e, 60 far as the note sued upon goes, is that m the latter case there 
was a promissory note pas«o<l during minorit), and the note was 
rencifcd by the defendant on attaining majorit) , while m the Calcutta 
case there was no bond parsed during minonty, but the bond was 
executed for the first time after attainmg majority This circumstance, 
however, cannot mahe an) difference in principle, nor is there anything 
m the judgment m the Calcutta case to show that the decision proceeded 
upon any such difference The ground of the decision was that there 
vras a new consideration for the promise on which the defendant was 
sued We fail to see how either the forbearance to sue or the advance 
for necessaries could be regarded as a new consideration and we are 
of opimon that the decree so far os it awarded to the plaintiff the price 
of the goods sold was erroneous in law (ff) In England it is not clear 
that money advanced to a min or for the purchase of necessaries and 
actually expended thereon may not be recovered as having been itself 
a necessary See notes to s 25 cl (2) 


(e) Indrau Jiarmuwamt v Anlhappa 
CktUiar (1906) 10 Mad L J 2‘’4 
Anmvgan v Durax, inga (1914) 37 Mad 
38 12 I C 668 Suraj Jxaraxn v 
Suihn AhxT ciWd p 68 above Sc© 
abo Ckuah Hoox Ouoh Neoh v Khaw 
Stm Bu (1915) 19 C W N 780 (re 
opening settlement of property made 
dumg plaintiS s infancy) 

{}) hrindan B 6i v Srtt Narajan 


(1906) lie W N 135 followed m 
Chind T Baaant Kuar (1911) Punj Eec 
no 31 

(y) The opinion here expressed was 
approved by the Lahore High Court 
Bhola Bam Ilarbatis Lai t Bhagat Ram 
(19‘>6) 89 I C 318 AIR 1927 Lah 
24 But see Aoroin Stngh v Chxranjx 
Lai (1024) 46 AU 668 79 I C 015 
AIR 19’4 All 730 
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13. Act, 1876, ho IS not competent to ahonafo Jus ptoporty, and tie same 
incapacity extends to contracts entered into hy him, though they relate 
to property situate outside the province of Oudh (y) 

The disability of ahen enemies to sue in our Courts wttbout licence 
is a matter of general public pohey not coming unilei this head 


12. A person is said to be of sound mind for the 


What 15 a sound puiposo of mahmg a contract if, at the time 
pmes rf'^cOTti'S when he makes it, he is capable of under 


standing it and of forming a rational judgment 
as to its effect upon his interests (z) 

A person who is usually of unsound mmd, hut 
occasionally of sound mind, may make a contract when 
he IS of sound mind (a) 

A person u ho is usually of sound mmd, but occasionally 
of unsound mmd, may not make a contract when ho is of 
unsound mind 


III istmlians 


(a) a patient in a lunatic asylum who is at intervals of sound mind 
may coQtract during those intcrvala 

(b) A sane man who is dclmons from fc^er or who w so drunk that 
Jio cannot unde«tand the terms of a contract, or ferm a rational judfinent 
us to tts e&cct on lus interests cannot contract nbilst such deljrium or 
<Inmki.nnc«s lasts 


Borden oi proof — Tho difKctiltj of tindcrstanding what is Tca)l_y 
tho clTect of ffns section, in conjunction vnti s jfZ, fns nfrcnc?j 6cen 
pointcU out The presence or nbscncc of tho capacity mentioned in 
this section at the time of mining the contract is in all cases a question 
of fact ^VTiere a person is usually of unsound mmd, the hurden of 
proving that at the time he was of sound mind lies on the person uho 
affirms it In cases, howeter, of dnmhcnness or dclmum from foacr 
or other causes, the onus lies on the part) 'uho sots up that dixabihtj 
to proae tint it existed at the time of the contract Questions of 
iintluc mflucncc nnd of incapacit} by sn‘m of rni^oiimlm-aa of 

(y) />vAnil .Admain x laleA ml^atlar Cal SAD 

(IW) 25 All M5 202 <») tor .l> ftemiary 

( ) la rrla™™ d un«.i.nd nmJ tVa Iw in J<'‘ '«">"■ >• ."'““j' 
l«m A5..1ir r Ao/. lom.n foua.! {I11.-I i 2 i orl 2.0 O' I C «'? 
itn (I027J im I C 527. A I U 102* A I U lO'Oi OjdS fO 


c ^T 


n I 1 T 1 ]'* T 1 1 ■' rntt'-*! t p in\ Inrc t) »1 » If •ill'" S 

I 1 M’) 


Conlraci in laod Intrrral — Tl" p^r^mJ^ nf l^'' *'rlion 

jimI «|}ntflj«'T 1 X )m t»«« nllt « f «m« nn 1 min 1 mllr 

of rniin 1 TTijn 1 nlfir* «Jjrn li*' >• f f *f iin ! mm ! TIum 

Mrn T pill Til in *1 limbin' ft*>lnTn cvnlnr* ihumc li n 1 in'^n il» 

(‘•fv’ ilhiMnii n (n) ) T)!" *]iK»lton m-»\ w!irt)irr n lunitK' 

T Ijn Ic ■'1 In I*'* *m Kr ill** \rl I\ cfUMJ nn ! i f who»f j rftjv-rU 

T rrimmii’nf or i« nyy intoii rm r^'nlnrj «Itinnc inknil^ 

of Fonn 1 min ! In Imclm ! n lumtir not «/i { nn 1. f r Iw’forr* Ii^ n ro 
f nm 1 Iiv inqiiiMlmn i« n 1 1«\ foi^on « f ihit firl nli'olijiclv mripiM<« 
f f rontririin? Ih niph llif* Ininlfn < f pri*< f tn rnrh a n«'' t< on tim 
p-irt% munlitnms lint In i» m ! m'in<* or tint lln n nfnrt tin lo 
ilimnc n Uki 1 int* n il (r) , •\n 1 tin f -^tin \m nil flpp<'iT In Ix' tin 1 w 
in Inin lKi\\r\<r. a c^nninittro ir n nnni{r<r of tin* c«tilo 

f f n Innitic •» Ijn Ip*-*! in Ifo fo n nppf mini nrnl'^r citlirr of tin In Inn 
\rl«, no ronlnrt cm Ix' cnlff^l into In n lumtic m rr«p^l of hit 
r'litr ( \rn thfiiish nt tin turn* < ( tim c<mtricl ho nn\ I>c in ti Incnl 
lntor^^l ^iinihtU it i« non f tth«l m 1 nshn'l lint n pcr*on fotiml 
lunitir lit inqiai'iiKii n tncipiMo <»f flr-ihnc "ith hit pmjioriy inter 
! tihil tlio inqniMtion n in forco (ef) 


13.— Two or more persons nrevud to content wlicn 
Convni ngrcc upon the somo thing in tlic s'lnic 

defin-vl 

Apparent and real consent — Tlic hngunpc of this Fcction is, on 
the flee of it inure of n jmlirml «r« xposiiort tlnn of n kind 

Asi an nuthoritati\e fltfliutnm it clues nut Mem to define \crj much 
It trould need sonie counpc to iinintnin that jK-rsons can be wml to 
consent wlicn the) do not agree iijKin the same thing or that if they 
do not agree m the same sense the) can he said to ngrcc in an) sense 
at all 


(ii) Saj/ad Mufamtnad r Fallth Vuk 
ammad (1601) L R 22 I A pp 4 10 
22 Cal 324 , Durga Dalihth Stngh v 
Mirta 3Ivhammad Ah Btg (1001) L R 
31 1 A 235 

(c) Jtallr Uarren (1605) 9 ^c^ fiOt 


7 R R 300 to cviiich Snoot v llallj 
(ISIS) 11 Rear 105, adds nothing 
material 

(J) He MaUer (1005] 1 Ch ICO, C A 
Of a will it is otherwise for the reason 
explained i6 at p 172 
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If the section is to cover all kinds of contacts, is presiinwWyit 
does, the word “ thing ” must obviously be taken as widely as possible, 
though it seems most appropriate where the contact has to do with 
corporeal property We must understand by “ the same thing ” tic 
whole content of the agreement, whether it consists, vholly or in part, 
of delivery of material ohiects, or payment, or other cvccutcd acts 
or 2 ironiisps The phrase comes originally from the Nen York Cud 
Code, but it has, at all events, bigb judicial sanction, and the passage 
in which it was used by the late Lord Hannen, in the year before this 
^ct was passed, is perhaps the best commentary on the general 
significance of the present section — ■ 


It is essential to the creation of a contract that both parties 
should agree to the same thing in the same sense Thus it two persons 
enter into an apparent contract concerning a pirticiilar person or ship, 
and it turns out that each of them, misled by a similarity of name, 
had a different porsoa or ship in his mmd, no contract iroiild enst 
between them Raffles % ]Viche1haus (e) 

But one of the parties to an apparent contract may, by his own 
fiult, be precluded from setting up that he had entered into it in a 
different sense to that m which it was understood b> the other part) 
Thus in the case of a sale by sample wlierc the aendor, by mistake, 
exiiibited a irrong sample, it wasjiehl that the contract v> as not oidcd 
by this error of the a endor Scofl\ Lxttlcdalc{f) 

“ But if m the last mentioned case the purchaser, m the course of 
the negotiations preliminary to the contract, has discoscnd tint the 
\ endor was under a misapprehension ns to the sample ho w as offering 
the aendor would ha\e been entitled to show that he had not intended 


to enter into the contract by which the purchaser sought to bind him 
The rule of law applicable to such a case is n corollar) from the rule of 
morality which Hfr Pollock fy) cited from Paler W thnt a promise 


(e) 2 n AC ooo, m n r s.»3 

This IS a very peculiar case ot an equl 
socal (erm untlcrelood lo ilj/Icrcnt sense* 
Ij tho parties Tliero were two slips 
of ffc aimo narae aailmg “t diR^rcnt 
timci Tlic decision was on tho plesl 
!«£:< to that tf c fjuc'tjons tf fact kh 
mi„ht sriso in th" proof of such a defrpe® 
Hero not an 1 co»J 1 not lo roftsl lere»l 
(/)8l*APHl5 (NofAtliattboaslo 


was of a speojfie ertrpo anl the seller 
misled tlio buyer, tlnuch InnoerntJj 
II any ©no w* etil tlc«l to set a<i le {I o 
eotilcaet U was tl e I urer ) 

(j) Charles PoIloeL tl cn Q ( after 
«anls a lUron of the r< irt of I xehrcjuer 
«ul a MmVr of tlo fxche*iner an i 
Queen's IVneli IlivPfon* of tfo ffi.fi 
Cojrt of JuUier ( fie<f 1*3*) 

*"1 r iitwr fOitr'wipiy, 
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IS to be performed ‘ in that sense in •which the promisor apprehended 
at the time the promisee rccei\ od it,* and may bo thus expressed * ‘ The 
promisor is not bound to fulfil a promise in a sense m which the 
pronuscc knew at the time the promisor did not intend it ’ And m 
considering the question in what sense a promisee is entitled to enforce 
a promise it matters not in what way the knowledge of the meaning 
in uhich the promisor made it is brought to the mind of the promisee, 
whether by cypress u ords, or by conduct, or previous dealings, or other 
circumstances If by any means ho kmows that there was no real 
agreement between him and the promisor, he is not entitled to insist 
that the promise shall be fulfilled m a sense to which the mind of the 
promisor did not assent *’ (t) 

Students and young practitioners must be warned not to 
e'raggerate the workmg importance of cases which are quoted and 
discussed for the very reason that they are exceptional Generally 
parties who have concurred in purporting to express a common mten 
tion by certain words cannot be heard to deny that what they did 
intend was the reasonable effect of those words , and that effect must 
be detenmned, if necessary, by the Court, according to the settled 
rules of interpretation ^Vhoever becomes a party to a written 
contract “ agrees to be bound, m case of dispute, by tbe interpretation 
which a Court of law may put upon the language of the instrument,” 
whatever meanmg he may attach to it m his own mind (j) Exceptions 
to this rule exist, but they are admitted only for special and carefully 
limited reasons 

"Warmng is also still needed, havmg regard to the language current 
in all but the most modem text-books, against the habit of usmg the 
word “ mistake ” as if it denoted any general legal prmciple, or was 
capable, taken alone, of explaining any departure from the normal 
grounds of decision (f.) 


Book ni Chap V Paleja rule, how 
ever, la not quite correct The true test 
13 not what either promisor or promisee 
actually thought, but the sense in which 
the promise would reasonably be tinder 
stood by the promisee ^VhateTy s note 
to Paley, I e and per Blackburn J m 
Foiclti V ilaneJiejlef and London 
Assuranu Assoexaiion (1803) 3 B S 
017,029, cp L Q R xxi 219 


(») Per Hannen J , Smxlk v Hushes 
(1871) L R C Q B p 609 
(j) Per Lord Watson, Stewart v 
iTennedy (1890) 15 App Ca 108,123 
(i) Sir W Anson’s pages on this sub 
ject (Law of Contract, Chap IV s 1) 
should bo carefully read by all students 
are the most concise eipoaition to 
be found m English books of repute, and 
one of the most accurate 
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Ambiguity.— Sometimes an apparent agreement cm be oided hy 
showing that some term (such as a name applymg equally to two 
difierent ships) is ambiguous, and there has been a misundeistindmg 
Muthout fault on either side Such cases, howe\ cr, are in fact extremely 
rare It usually turns out either that the terms have an ascertamed 
sense fay which both parties are bound, and there is a contract which 
neither can dispute, whatever either of them may profess to haie 
thought, or that, when the facts ate established, there was really never 
a proposal accepted according to its terms, and therefore the conditions 
of a bindmg contract were not satisfied Many of the cases cited m 
the books under the head of mistake belong to the latter class, as where 
a broker employed to sell goods delivered to the mtendmg vendor and 
the intending purchaser two sale notes descnbmg goods of diSerent 
qualities (Z) ’* The contract,” said the Court, “ must be on the one 

side to sell, and on the other side to accept, one and the same thing ” 
No snoh contract bemg shown on the face of the transaction, there was 
no need to say, and the Court did not say, anything about mistake 
In a later case the defendant wanted to order three rifles by telegraph, 
and a blunder m transmitting the message turned three into the, which 
the plamtifi naturally took as refenuig to the number oljiftt/ mentioned 
in a previous letter Here it was held that th telegraph clerk had no 
authority to send the message except as it was Join crod to him, so that 
the message as communicated to the plaintiff was not the dcfindant’s 
offer at all (m) This again, has really nothing to do with mistake m 
pomt of lc.w It was iramatcrnl whether the wrong message u ns sent 
by the clerk’s mistake, or by fraudulent alteration, or through some 
external accident, such as a thunderstorm, affecting the mstnimonts 
Similarly if the addressee of a cipher or code mes'^age coni eying a 
proposal misreads the proposal not unrcasonabI> , and accepts it 
accordmg to his own understanding, he cannot bo held bound to the con 
tract which the proposer intended If the terms arc rcnll) nmhigunus 
there is nothing m such a case which cither part> can enforce (n) 

Funaamental error.-In cernm cln-c, of coses there mm he nil 
the usual cetemol cr iilencc of consent, bnt the nppstent con-ent .nn> 


{t) Thnmhn V Kcmp/lrf (ISNJ 6 
Taunt 780 15 11 U 059 
(n) Ilrnl^l T Pip' (ISm) I K <* 
>« 7 


(n) lakkr 11 .//.ar-w [1900] \ C m 
ft decision pf c Jii licnl C< mtnlttw on 
jtwul ar facia 
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liiNc been pl^cn under n mist-iVc, which tlic pirlj is not precluded 
from ^howlng nnd which is fo complete ns to prc\cnt the formation 
of nnj resl ngreement “upon the name thing” Such (undstncntsl 
error nny rchtc to the nature of the transaction, to the person dealt 
snth or to the Fubjecl matter of the ngteement 

As to the nature of the transaction —A man who has put Ins name 
to an instrument of one kind understanding it to he an instrument of 
a wholly different kind maj be entitled notonl) to set it aside against 
the other party on the ground of an} fraud or misrepresentation which 
caused hia error, but to treat it ns nn absolute nullity, under which no 
right can be acquired against him by any one In a modem case the 
defendant had purported to endorse a bill of exchange wluch ho was 
told was a guaranty Tlie plaintifi was a subsequent holder for value, 
and therefore the fact that the defendants signature was ohtamed 
by fraud would not have protected him in this action But the Court 
held that his signature, not being intended as an endorsement of a bill 
of exchange, or as a signature to any negotiable instrument at all, was 
wholly inopcmtivc, as much so as if the signature hod been written on a 
blank piece of paper first, and a bill or note written on the other side 
afterwards (o) There arc much older authorities showing that if a 
deed IS falsely read o\cr to an illiterate man, and ho executes the 
deed relying on the false readmg as being the true substance of the 
transaction his act is wholly a oid (p) 

AYe may expect to find fraud as an element in cases of this class 
But it IS not the decisn e element A signature attached to a document 
supposed to be of a wholly different kmd or not to contain a clause so 
important as substantially to alter its character is mvalid unless the 
signer is estopped by negligence from denying that he understood what 
he was signing, and this ‘ not merely on the groimd of fraud, where 
fraud exists but on the ground that the mmd of the signor did not 
accompany the signature , m other words that he never mtended to 
sign, and therefore m contemplation of law never did sign the contract 


(o) l osier T Maekinnon (1869) L R 
4C !» -04 

(p) Thorou^hgood s Case 2 Co Jlep 
9 b and other books cited in Foslv ▼ 
J/ac4tnnon (to bo used with somo caution 
at this day) For later autbon^ it 


may sulT ce to refer to JJovxUson v H ebb 
[1908] 1 Gb 1 and taking a rather 
diCcrent line Carlisle and Cumberland 
BanhngCo v iJro^ [1911] 1 K. B 489 
botbiuC A The latter case was not ap 
proTcd by Sir W Aneon L Q R xxtui 
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to wlucli his name is appended * (q) Neither is fraud a necessary 
element The principle was apphed by the High Court of Bombaj , 
while this Act was still recent, to a case (r) where, in veiy peculiar 
circumstances, there was a misrepresentation by inadvertence, but 
no question of fraud There the plamtiffs, who were creditors of the 
defendants, sued to have the signature of their agent to a composition 
deed cancelled, and to have it declared that the deed was not binding 
on the plaintiffs The deed was signed under these circumstances 
the defendants’ firm had suspended payment, and at a creditors’ 
meetmg it was resolved that the business of the defendants’ firm should 
be wound up by voluntary liquidation under the supervision of i 
committee This resolution was confirmed at a subsequent mcetui^ 
and it was further resolved that a composition deed should be prepared 
in pursuance of the above resolutions No mention was unde at cither 
of the meetings of any release of the claims of the creditors After a 
few days a deed was tendered by one of the defendants firm to the 
plamtiffs’ agent for execution He was then engaged with urgent 
English mad busmess, and he declined to sign it without being able 
to read it The debtor then earnestly pressed him to execute the 
document at once stating that it was of the utmost importance that 
no time should be lost, and adding that the deed was nothing more 
than an assignment to trustees for the benefit of creditors as agreed to 
at the creditors’ meeting Upon the faith of that assurance the 
plaintiffs’ agent executed the deed As a matter of fact the deed 
contained a release by the emhtors to the debtors As t-oon as the 
plaintiffs’ agent came to hno» of this he repudiated his signatiirt and 
refused to be bound b) the deed On behalf of the plnintifls it uni 
contended that the deed so hr as it operated as a reJei-^e u is j 
different deed from flint uhich the plaintiffs ngtnt iof< n Jc Hu ( \ccijf< 
or thought he as executing and that his signaturi con) ) nut th ri5m 
be held to be a consent to its contents This orgnment u as tipbel 1 and 
It u as deefnred that the deed n as not the deed of ihc pi nntifls i^o tar jii 
it purported to oiicrato as i rcica-e to the debtors Hit urt j ro 
cccdcd further to hold that the trmsicfion was hrfUgH nhont 1} 

misrepresentation withm the mcimng of s 18. cl 2 {uh.cb see bolou) 

100, tutu ttl -ch onu-MUflAnirnyus Ko 

1 Vfuino (IPOI) -3 Horn 4C0 (d On<n ul 1 C s t / 1. - 

(9) totfrr J/wlt/iflcm L Jl ■* C I J}31Iora 312 
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It IS difficult to see why sub s 2 more m pomt than sub s 1 , 
but m any case it would seem that, having found that the supposed 
contract was ^ oid because there was no contract at all, the Court had 
no need to consider whether or not the consent, if any, was free within 
the meaning of s 14 (s) In a Calcutta case, where a document was 
signed only on the first page, but was not signed on the other pages, 
the executant having discovered that it was not m accordance with 
the terms previously agreed upon, it was held that the document was 
a nulhty (f) 

Consent and estoppel — The Indian Courts have followed English 
authority in holdmg that, in normal circumstances, a man is not 
allowed to deny that ho consented to that which he has m fact done, 
or enabled to be done with hia apparent authority Thus when a 
person entrusts to his own man of busmess a blank paper duly stamped 
as a bond and signed and scaled by himself m order that the mstrument 
may bo drawn up and money raised upon it for his benefit, if the 
mstrument is afterwards duly drawn up and money obtamed upon it 
from persons who have no reason to doubt the good faith of the 
transaction, it is presumed that the bond was drawn m accordance 
with the ohhgor’s wishes and instructions (u) As to inchoate stamped 
negotiable instruments provision is made by the Negotiable Instru 
ments Act XXVI of 1881, s 20, which is as follows — “ ^Vhen one 
person signs and delivers to another a paper stamped m accordance 
With the law relating to negotiable mstniraents then in force in British 
India, and either wholly blank or having written thereon an mcoin 
plete negotiable instrument, ho thereby gives pnt/ia facie authority 
to the holder thereof to make or complete as the case may be, upon it 


(s) It Trill bo seen in this case that the 
mutate as to tbo nature of tho transac 
tion TTOS caused bj the nusrcprescntatioa 
of the other contracting part} SirW It 
\nson suggesU (1 nnciplcs of tho Latr of 
Contract, p ISQ 17th ed ) that m such s 
ca«o tho contract u only Toidable for 
misrcpTwntation, and that it is roid on 
tho ground of mistake only if the mutate 
u brought about by tho act of a thud 
patty This view is not supported b} any 
Imgluh authont}, and u coutrsiy to 
Omnlal iJaal Corporalion v 


The element of truth in it is that A n ho 
has misled B , however innocently u 
estopped from duputmg tho validity of 
tho contract as against B if it turns out 
to bo B a interest to aiErm it But still 
the transaction is void m the sense that 
even innocent third persons cannot 
aeqniro rights nnder it against B s will 
(() Bantu Bef^n ShaJia r Enthlo 
<7oJliiufo(1903}30Cal 433 
(«) iroAiduaruSsa v SuryaJa^i (18*9} 
CCal 39 
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a negotiable instrument for any amount specified therein and not 
exceedmg the amount conveyed by the stamp The person so signing 
shall be bable upon such matraments, in the capacity m n hich he signed 
the same, to any holder m due course for such amount, pro\nded that 
no person other than a holder in due course shall recover from the 
person debvermg the instrument anythmg in excess of the amount 
intended by him to be paid thereunder ” As to the existence or non 
existence of apparent authority in particular circumstances aer^ 
dchcate questions may arise under the law and practice of English 
company business It would not be useful to pursue these here (i) 

Parda-nisliin cases — It might he possible to refer to this head 
some of the cases m which the gifts or other acts practically amoimtiiig 
to acts of bounty, of parda mshn (tt.) women hav e been set aside But 
it IS certainly not necessary for this purpose to shou that the nature 
of the act was not understood at all The jurisdiction rests on a 
presumption of imperfect inon ledge of the world and erposuro to 
undue influence, making it the duty of a person taking a boncficnl 
grant oi contract from a pard/ mshin woman to show that the deed 
was ovplained to her and understood by hcr(ar) so that the ordinar\ 
burden of proof is reversed These cases accordingly belong to the 
head of undue influence 


Error as to the person of the other party —There tan be no rial 

formation of an agroementbypropo»il indiicccptaucf. units'i i itropos il 
IS accepted by the person, or one of a cliss or mimbtr of pi rsoii'' u* 
whom it IS made Similarly the acccjituite inuit bo dircttid to iht 
proposer, or at least tlic acceptor imwt have »o acted as to intitl' tin 
proposer to treat the accejduicc as mcuit for him The acci jit iiin 
of an offer not directed to the ntctptor iiny occur b\ anil nt 
where a man’s sutces‘-or m biisjiK'>a riccivts «n orth r luMn sxi 1 (<» 1 in 
I iredcccs^or by a customer aOio docs not know «»f tlu ilwwA' ‘"1 
cvociitcs It uifhont e\plaimng the fids Il.n m* (ontrmt 
formed (y) But the htntr would be bound as on a m w 


(«) Gtorg^ IMU-Mi/rrA iJl ' 
Cflron/j/,^ [joojj A C lit. ruV" T 
Crtal },n7itl Con* K H 

71-’ C A 

lun 

tu’Hn l« a m''fc nuMl'’f It tl"» not 


r\in rri ff** fit « I iffi'f I f I’l ^ ' *' 

I n 

(X) V ■Stn / II ' 1‘ 

J/Aioi ;*rt» O*"!) -s ( .1 I ‘>1“* 

(y) J 'I n x y {I** ") 2 H ^ 

VI, 115 1 1 c*‘ Ufl»nu» «n 
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if after notice he treated the sale ns subsisting (:) This kind of 
ease IS acr) unusual Acceptance intended for a person other than 
the person actualU makmgtheoflcrmightpossibl} hapiicn b) accident, 
but in the reported ca«es it has been the result of fraudulent persona 
tion The proi)o«cr has obtained credit, m effect, bj pretending to 
be some person of credit and substance known to tlic acceptor, or 
the agent of such a person In Cundy \ Lvidsay (a), one Blcnknrn 
clo‘:clj' imitated the address of n kno%\n respectable firm of Blcnkiion 
L Co , and wrote his signature so ns to look like theirs A dc ilcr to 
whom he wrote to order gootls thought, as Blcnknrn intended, that 
the order came from Blcnkiron A Co , and sent the goods to the address 
giacn It was held b} the Court of Apjwnl and the House of Lords 
that, as the senders thought the} were dealing with Blenknon A Co , 
and knew nothing of Blciikatn, and had no intention of deabng with 
him, there was no contract, and Blcnkarn acquired no property in 
the goods Accordingly an innocent buyer of the goods— stolen 
goods, as they rcall} were—from Blcnkarn had no defence to an 
action by the original owners Similarly, in a Punjab ease, where A 
entered into a contract with B , a brother of C , on the representation 
o! B that he was C himself, the Chief Court of the Punjab held that 
the case came wnthin the section, and that there was no contiact 
■between A and B (6) It may be a dcbcate question in a ease of 
this kind, if the transaction is between parties face to face, whether 
A ’s mtent is to contract with the man then mid there present w hate \ er 
he calls himself, or to contract only with G , the iieison with whom 
he t hink s ho IS deaUng Some American authorities and one inodcrii 
English decision (c) hold that an agreement w ith a person ‘ identified 
by sight and hearing ’ is not absolutely void though personation 
may render it voidable on the ground of fraud but it is submitted 
that, although proof that there was no intention of contracting with 

Sale 6th cd 119 120 where the learned somo lucky accident the goods had been 
authors suggestion of some diilerent dclncrcd to Blenkiron A Co 7 It sccius 
equitable rule is not supported by his they might have treated the goods as 
latest editors The present writer was oQered to them They could not of 

never able to accept it course, have been bound to accept them 

(2) See J/tIcAeff V (1816) Holt (b) JaQ^nnalh v Sterdary of Stale 

^ P 253, 17R R C33 (1886) Punj Rec no 21 

(a) (1878) 3 App Ca 459 Qaare, <e) IkilUpa v BrooU [1919] 2 K K 

what would have been tho result if by 243 
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the personator may be harder m su{i a case, the question is still a 
question of fact On the same principle if a man is induced to apply 
for shares m a company by falsely rcprcsentiug it to bo identical 
a\ith an older conipan} of like name, there is no leal agreement to take 
the shares (d) 

As to the subject-matter of the agreement —It is qmte possible for 
the parties to a contract to be under a common mistake of this land 
If the mistake is not common it may happen in \er} exceptional 
cases, that by reason of an ambiguous name or the like, each party 
is mistaken as to the other's intention, and neither is estopped from 
showing hia own intention (e) Otherwise a contract (assuming the 
other conditions for the foimation of a contract to bo satisfied) can be 
affected by such a mistake not common to both paitics onlyivhercit 
IS induced by fraud or nusreprcsentation o shall find (see bcloiv 
on s 16) that 'vilful acquiescence m the other party's mistal c is 
eqmvalent to misrepresentation under certain cucmustances If the 
mistake is common, it can seldom, if ever, be said that there v, is no 
consent A simpler and more correct explanation is to say that there 
was an agreement subject to a condition understood or implied m tlic 
nature of the agreement itself though not expre'sspi], and that condition 
has not been fulfilled It maj bo that at the date of the agreement 
the condition is already incapable of fulfilment by reason of some fact 
unknown to the parties as in the case of an agrccintnt for the sale of 
a horse which in fact is dead or a specific cargo as Inch m fact is lost 
In that ca«!e no operative obligation ever nnscs ainder the ngTcemcnt 
But tbi's nia) be the case with any conditional contract The inter 
position of a time of suspense, during whitb it cannot be know n w hotlii r 
there will be an operatn c contract or not can in ikt no difTcrtncc to the 
IcgilmiturLofthctnnbiction This pirticulnr da sofii i howLVii 
IS sj)eciall_) dealt with b^ « 20oftbpAcl 

Inmanj ca cs falling under the forioOrnghiad- th niji not in nil 
the f-aiUL result ma> be arrived at b} observing tli it there is no ton 
sideration for the pronn«c winch it is Miuglit to < nfi ree 

Coercion wholly cicludmg consent —Coercion might po-wibl^ W 

(O /T//Ticw< (l^JSjTch 110 amli nl al co-l^ •rrrjlr.f 

(«) / r ♦ T II ‘ A/;A/7U» note if) tin o <! tjonall/ I ut In is i not h tl « 

I h, iaUlv 11 1 / lIWlOJ projwri •ni d'-" 

A C To wlt-rc fca oflcf ly »n wntra t 
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such as not only to prevent consent from being free (ss 14, 16), but to Ss 
exclude any real or lutelligent consent altogether In two English 
cases of our o^n time marriages have been declared void, m extremely 
peculiar circumstances, on the ground of combined fraud and coercion 
having operated on the pretended wife to such an extent that the 
marriage was not her voluntary act (/ ) No case of this kind is known 
to have occurred m the region of ordmary contract 

14.— Consent is said to be free when it is not caused by— 
ircoconsent (1) coeicion, as defined m section 15, or 

(2) undue influence, as defined in 
section 16, or 

(3) fraud, as defined in section 17, or 

(4) misrepresentation, as defined in section 18, or 

(6) mistake subject to the provisions of sections 20, 

21, and 22 

Consent is said to be so caused when it would not have 
boon given but for the existence of such coercion, undue 
influence, fraud, misrepresentation or mistake 

Unlree consent — Not only consent but free consent is declared b) 

8 10 to be uccessarj to the complete vabdity of a contract The Act 
now proceeds to declare the uicaniog of this addition ^^^lc^e there is 
no consent or no real and certain object of consent [cj s 29 pp 228, 
229, below) there can be no contract at all ^^hc^c there is consent 
but not free ci nsent tlitrc is gcuerall^ a contract voidable at the 
oiition of the \ irt) wliu t con‘'int w is not free This section declares 
in gtncril the cui s wlmh mi) t\dmk freedom of consent leaMiig 
tlum to be more full) exphined b\ the liter K*ctionsrcferre<l to in the 
t<\t In one risjKct the linguist is ojun to objt^ction It 
when ri ul to^ethtr with lint of other roleaant '^cctioni to a*!, nine 
ill it there are c i^es m wluth a coutnet is xoxtahle on, the prouu I of 
im taki an not aware of mil tuch cu'' ^\e hate 'oen that 

cirtam km Is of nil take mat cxilude coii'-ent alto^etlur In 5uch 
cases no real ngnHment i^ c'tr foniied or tlun. is no real object on 
which the pirtics an. ncrecil anl the ^xming agnsment is whollt 


(/) NxUt 111 11 SI ' t lL« fr*fac>av ciJt » 

itw-J i [is-ac] I 1 vlrre tl«* MrolUI 
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(a) where he holds a real or apparent aatbority over 

the other, or where he stands in a fiduciary 
relation to the other ; or 

(b) where he makes a contract with a person whoso 

mental capacity is temporarily or permanently 
affected by reason of age, illness, or mental or 
bodily distress. 

(3) Where a person who is in a position to dominate 
the ivili of another, enters into a contract with him, and the 
transaction appears, on the face of it or on the evidence 
adduced, to be unconscionable (ty), the burden of proving 
that such contract was not induced by undue influence shall 
be upon the person in a position to dominate the will of the 
other. 

Nothing in tliis sub-section shall affect the provisions 
of section HI of the Indian Evidence Act, ] 872. 

Illustrations 

(a) A , IiiringadranctHl money tolitseon, 35 , <Juf»ig3iw juinority, u^)On 
B *8 coming of age obtains, by misuse of parental influence, n bond from B 
for ft greater amount than (be sum duo m respect ©ftho fith ante A cmplojs 
undue influence 

(b) A , a man enfeebled by disease or age, is induced, by B 's influeneo 
01 er him as Ins medical attendant, to agree to pij B an imrca«onaIde sum 
for bis professional sort ices B emplovs undue influence (r) 

(c) A , being m debt to B , the money lender of lus Mihgc, contracls a 
ftonK loan on terms obich apix-ar to be unconscionable It lies on B to 
proae that the contract was not induced by unduo influence 

(d) A. applies to a banker for a loan at n lime when there is stnnptnei 
in tbo monej market The l>anker declines to maVo Uio loan eatcpl at an 
nnusually lugli rate of interi't A accepts the loan on these terms This 
H a transaction m the ordinary couphj of t>usmet>.s, and the contract h not 
induced by undue influonee 


T}iJ 9 section wns substituted for flic origin'll s. 16 by flic Inclian 
Contract Act Amendment Act AT ol 1890, b. 2. 

(f) Tins condition is ewntial for I. A It -ll Mad 4W1 ; A. I 0 -117; 
throwing the burden of proof on the MahmuJ un Su*iv. l^rlnl uUih {l^y.) 
f» fson wJ)os»asmadominatmcpf**Hion 4S AU.tVA; Pd I. C. C'il. 

Olh^nriv the artml use* of that (r) /Ml, v. S,rjKi (1027) lo.* 

mustUprose.lftsnfirt: r. I C.7<1?, A. 1^27 M 

h.innn;;.l fA.//.«r (I'l)") 1. It *7 
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The section before it was traendetl stood as follows — 

Lnduc influence ’ is said to be employed in the following 
cases — 

(1) hen a person in whom confidence is reposed by another, or 
who holds a real or apparent authoritj over that other makes use of 
such confidence or authoritj for the purpose of obtaining an ad\ antage 
oa er that other which but for such confidence or authority he could 
not have obtained 

(2) When a person who*m mind is enfeebled by old age, illness 
or mental or bodily distress is so treated as to make him consent to 
that to which but for such treatment he would not have consented 
although such treatment maj not amount to coercion 

There were no illustrations appended to the old section Illustra 
tions (a) and (b) of the present section are elementary laws (s) They 
were intended to be added to the section m its original form but for 
some reason withdrawn before the Act was passed Illustrations (c) 
and (d) arc evidently intended to explain the application and the 
limits of para 3 

The doctnne of Undue Influence m England The equitable 
doctrine of undue influence has grown out of and been developed by 
the necessitj of grappling w ith insidious forms of spiritual tj rannj and 
with the infinite varieties of fraud (t) It applies alike to acts of 
pure bountj bj waj of gift and to truisactions in the form of contract 
which arc clcarlj more advantageous to one part) than to the other 
In combination with other >5pecnl niles it mav ev cn be appheil to trans 
actions w 1 ich do not «how on the face of them an) unfair adv uitage 
The sixteenth 'sectiom f the \ct aMt toiwl till 1899 di 1 not a Icqintcl) 
rcprc'jcnt the gonenlitv <»f tin 1 ngli h hetrme In fact however one 
at least of the In han High Courts utel boldI\ and bcncficnll) on 
the gencnl principles of I ngli h equitv without filtering if^clf bv the 
ineicc wonlb of the \ct \nother dcfitt now nmcdied was that 
nothin^ w is sai 1 m the Contract \ct about the important question of 
1 unlen of j roof an I nngi tratosnn 1 j rictitioncr5> were left toiliscovcr 


(*) to tl rclsti n Ivt^or i si 1 « t n ) liccotnc un mpri h»l Ic bv lub- 

*tloj U t a 1 jwti nt •«’(’ Iknt \ avqurnt confimsat on M : )if!t r Ilom 

I! nn tl (IMt) 4 Mx iv a 4s /ray(ISs])gQ H 1> \ Ss7 

11 K oi \ p ft f ih 1 I nd fn«a ef (f) l4nilr\ I I in tllcard i ntirr 

s. rv <1 V.P «tir tlrr \ !tM tnn (Iks ) se e*h D r I4o 1S3 
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foi themselves that the real i^orking strength of this section could he 
undeistood only by reading it \iith s. IH of the E\idonce Act (n) 

The English authorities are numcious, and many of them are com- 
plicated by questions on the one land of actual fraud {i)oron the other 
hand of broach of some special duty, such as that of an agent, n Inch is 
independent of the state of mmd of the parties. It will be sufficient 
for the present purpose to refer to a fen of the loading authorities on the 
various points dealt i\ith by the test of the Act The first paiagraph 
of the section lays don n the principle m general terms ; the second and 
third define the presumptions by nhieh the Court is enabled to appb’ 
the principle It is obvious that the same ponor nhich can “ doinmatc 
the will ” of a weaker party is often also m a position to suppress the 
evidence nhich would be required to prove more constraint in a specific 
instance Jlodification of the ordinary rules of evidence is accordingly 
necessary to pre\ent a failure of justice in such cases ^Miero the 
special presumptions do not apply, proof of undue influence on the 
particular occasion remains admissible, though strong CMdeiue is 
required to shon that, in the absence of any of the relations 'i^Jucli 
are generally accompanictl by more or Jess control on one side and 
submission on the other, the con«ent of a contracting party uas not 
free In the case of a pure \oluntary gift (though there is no gonor.d 
presumption against the \ahdity of gifts) the proof is less diflieult , 
but this IS not uithin our subjec t 

Sub-s. 1 : Undue Influence generally.— The firbt parngr.qjh giw-i 
the elements of undue influence a <lonnnnnt j) 0 '<Uion and tiu usi* of it 
to obtain an unfair advantage The uorrls “ unfair advantage mint 
be taken ssith the contc\t. They do not bunt the jurisdiction to ta^ s 
vherc the transaction would be obsiouslv unfair ns betueen jiorsoiis 
dealing on an equal footing *'The principle applies to e^n in'*, 
where influence is acquired and alnise<l where (onfidime is r(iKH<.l 
and betrayed ” (if), or, ns Sir f^amucl lioinilh exjpres.td n in his 

(u) Krcn now (he rule as to Imnlin of I C Hi" . ^ t m,"* Onlul II Tin 
pnv,f»ymjnottoUalwaj-,un<Ur»ton.l. juajanrut thr luiton .f s,u. 

*«- Sn/lnnU r. Xur Mnh^mfrl (Ifrin) ami cf>n«n)»rr.i™ 

JIB I C 737 710; A. 1. U. 1010 Siml (ir) t/>rd Kini:*-I<.wn in ‘•""lA » A.iv 
... ' ‘ (IH.S'») 7 JI r. (’ :V». at 7:-* Tin. 

yor a runout ra-- of Unt Uml. was • 
a.Mins nothing to thr law. !•> .n oIJrr msn orcr a M-unr-r onr 

/V}» {JOiSJ tU durin..* In* mim rU* •ill'-utani .{.int-Ml 
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celebrated argument m Ihigwnui ^ li^ccKg, uhich Ins been made 
authoritative by repeated judicial approval {r), “ to all the variety of 
rchtions iii which dominion may be exerened by one person over 
another ” “As no Court has ever attempted to define fraud, 5o no 
Court Ins ever attempted to define undue influence, which includes 
one of its man} varieties ” (y) But the English cases on the subject 
have been said b} the same authont) to be divisible into two groups, 
according as the charge against the donee (to use this word foi short- 
ness’ sake) was of aggressive circumvention or of abusing the oppor- 
tunities giv on by a duty 

“ First, there arc the cases m which there 1ms been some unfair and 
improper conduct, some coercion from outside, some overreaching, 
some form of cheating, and generally, tliougli not alwa} s, some personal 
advantage obtained by a donee placed in some close and confidential 
relation to the donor 

“ The second group consists of cases in which the position of the 
donor to the donee has been such that it has been the dut} of tlie donee 
to advase the donor or even to manage his property for him In 
this class of cases it has been considered necessary to show that the 
donor had independent advice, and was removed fiom the influence of 
the donee when the gift to him was made ” (r) 

SoNs. 2 : Different forms of influence.— The second paragrapli of 
the present section makes a division of the subject matter on a different 
principle, according to the origin of the relation of dependence, con 
turning or transitory, which makes undue influence possible Such a 
relation ma} arise (a) from a special authont} or confidence committed 
to the donee, or (b) from the feebleness m body or mind of the donor 
However, it is impossible to find plain and clear cut categories for 
transactions which are often obscure and complicated, and sometimes 
purposely made so. Practically the most important thing to bear in 
mind is that persons in authonty, or holding confidential empio) meats 
such as that of a spiritual, medical, or legal adv iser, aie called on to act 
with good faith and more than good faith in the matter of accepting any 
benefit {be}ond ordinary professional remuneration for professional 

influence or other defined fidirewiy Ch 752 

relation <y) Lmdley L J m Alleard r. Siinner 

(X) (1807) 14 Ves 285 , 9 11 11 28J, (18S7) 3C Ch Dir at p 183 

48 U R 10’, per Wright J (1893J 1 (’) 36 Ch Div at p 181 
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^\ork done) from those nho are under their authority or gimhnco 
In fact, their honourable and prudent course js to insist on the other 
party taking independent advice (a) PolJoning tliese princ/jiles, tJie 
High Court of Allahabad set aside a gift of the ^vJiole of his propertj- 
by a Hindu ■v\olI advanced in years to his tjuru, or spiritual ad\iser, 
the only reason for tlie gift as disclosed by the deed being the donor s 
desire to secure benefits to his soul m the ne\t irorid (b) Smuhr/j, 
Inhere a cestiu que trust had no independent advace, it ^\as hold tint 
a gift by him to the trustee of certain shares forming part of the 
trust funds was void, though m the same case a gift of shares i\hich 
did not form part of the tniat funds was upheld (c) The case of 
Jlajid lOidii \ Z’rt’O’j Ah(d), m uhich the Judicial Committee set 
aside a deed of gift cYecuted bv an o}d illiterate Hahomedan lady in 
favour of her confidential managing agent, comes under this held 
And so docs the case ui which the High Court of Bengal refused to 
enforce an agreement executed by a poor wonnn in favour of her 
mookhfeai by which she bound herself to give him, by way of rcnuineta 
tion for his services, one Inlf of the propert) which she might recover 
by Ills assistance (c) The same principles apply to ngrocnwmts for 
remuneration between an attorney and a client (/) and between a 
managing clerk m an attornc3’’s office nu<! a client (p) A parent 
stands in a fiilucnrj relation fownrds Ins child and an^ transaction 
between them by which an^ benilit is proiiired b> tlio pannt fo 


(a) In Iho ul a !7»/I from tlirnt 
in wlifU-pr *t an (oiuJitioii to 

tlic \aluhl3 of tlio gift that the elicit 
fibouW In'c compettnt incKpcnJ^nl 
atUtec /i/rj > Tfrri, 2 Q « 

C"9, C folloaing nml t^jlumeK 
J hcrl'^ \ Intlf (ISOTi) 1 It I Ch 2 ai 
nnU olhcr aiithoulK-a «»«! •I*'* 

Court nl'O bo Bafi-rictl Uivl 

jiiJluinro liVT III fact rcav^I II njW a 
C trier [lOOJj I (h 21 U t* hirdij Uw 
rmah to ny tint «u<-h a giH. 'wbWrwr 
it Jnit lio In I nn » pra (• db rertr- 
call Tf< irmdpft of J ' T/rry 
wa< / Ilo«dl in / viA / atP v 

VtfonJm ?y/> (!*''*>) f* 'la I I* 
ami IrjnrrfU /t|fj (f'nfrt % 
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l'*-jVf»I \\ \ 
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him clf < r to n third p'l^t^ tit the c\|)tii«.c of the child i\ill be Mcucd 
iMth jen! us\ 1\ courts (f cquit} in I the burden 11111 be on the 
|virent or tlnrd jnrt} chiniiii" the Iienefjt of shoiung tint the chill 
in entering into the trnn^iction In I independent idiicc tint lie 
thoroughh understood the nilure of the traimction and that he 
was remoiod from all undue mfliioiicc when the gift i\as made Uj)on 
these principles the High Court of Madras refused to enforce against 
an adopted son a deed of tnist of joint fainilj propert} executed by 
him and his adoptne father uherch} minmtics i\erc created in favour 
of certain relations of the father m a suit brought bj them after the 
father s death to rccoi cr arrears of annuities The deed ii as executed 
by the son soon after he attained majorit) and there was no evidence 
to show that the son had mdcjiondent advice or that he understood 
the nature of the transaction or that his father s influence had ceased 
when the document was executed (A) The relations subsisting 
between a ti <jhL and a cultivatorarcsuch that the mahl ism a position 
to dominate the will of the cultivator (t) But the presumption of 
undue influence docs not appl} to a gift b) a mother to her daughter 
If such a gift IS sought to be set aside on the ground of undue influence 
the burden lies upon those who sock to avoid it to establish domination 
on the part of the daughter and subjection of the mother (j) Age 
and capacity arc important elements m determining whether consent 
was free m the absence of anj confidential relation but as against the 
presumption arising from the existence of such a relation thej count 
for very little (A) Clause (b) of this paragraph seems to include tht 
principle established b^ a senes of rngJjsh decisions that where i 
purchase is made from a poor and ignorant man at a considerable 
undervalue the vendor having no independent alvace a court of 
equity will set aside the transaction (f) Infirmitj of bod} or mm I 
on the vendor s part will make it still more difficult to uphol I am 
such contract There is no absolute rule as to the necossit} or sufli 
ciency of independent adnee It is not the onl} pos-sible proof of a 

(A) hal h Doss Hoop WI (100 ) (j) Is no 1 V s^nj c\ Ilaji Bo' (laoT) 

30 Mad ICO on opp from *’0 Mad 1 3JCal 3 L R 33 I A 8C 

( ) Kttsht \alh Dar^ Prasad {I’nf) (i) IiMes\ Bate L R ICh atp 
1 1 at L I GO! Va to transact o (1) lor Kay J trj ^ Lane (18SS) 

betnocn a guard nn and a ard soo 4 Cl D 31’ 3 tie latest rcportc 1 

after tic ard has ccasc I to be a m or case of t! sclas 
SCO Cuard an an 1 Wards Act 1890 a X) 
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donot’s conipetcnoc and imdcretandiiig , on the other irand ndMce 
tehed on to strppor( (he transaction nnist not only bo itHlopemlr-nt, 
but ‘ mnsi be gi\ on n Uh knowledge of all relp^ ant circiiinstanccs and 
Jiiiist be such as a competent and honest ad\ jser w onld gn e ;f acting 
Rolel) in the interests of the donor ” (w) to the effect of m ulctjinor 
o { consideration see s Si, c\pl 2, p I9I, below 

ISent^} distress.— A state of fear by itself does not constitute 
undue influence Assuming a state of fear amounting to mental 
distress which enfeebles the mmd, there must further bo action of some 
fvintf, the empIo}inent of pressure or influence b> or on behalf of the 
other party to the agreement ” The mere fact, thorolore, that a sub- 
mission w as executed by the defendant during the pendency and under 
fear of a criminal prosecution mstitutod against him by the plaintiff 
wdl not avoid the transaction on flic ground of "undue influence " 
It was so held by the High Court of AllahabTd (n) in a case decided 
under the old section The decision w oidd, it seems, he the same under 
the section as it now stands It could not be said in the case abo\e 
(hat the plaintiff w as m a position to dominate the w dl of the defendant 
merely by reason of the fact that criminal proceedings had been pending 
ngamst the defendant at the time when the submission was cvccutcd 
by him , but assuming that he was there is nothing to show m the facts 
of the ca*!© that the plaintiff used any such position to obtain an unfair 
adNWWtagc o\cr the defendant " The law sajs that (1) not only the 
defendant must Ime a <lominanl jiosilton, but (2) he must use it " (o) 
Both those chnunts were present lU the ca«o where the High Court 
of ^iliclras refused to enforce an agrocnicnt entered into by a Hindu 
Widow to adopt a boy to her hu«»baii<l, it appearing on c\idencc that 
the rilatiaes of the boy obstructed the reworal of her hudnnd'a corp'-e 
from the houae unless she con«ciiloil to the adoptmn (p) The s-um 
elemoiits arc aho to be found m the ca^e wfiert the Allalml.ad High 

H..I ill,r lUn (fN-i).J Ml -'.M M„>j> h ^ 

<1 V V U7, n*> o ***• 1‘nt'l I’c* 

1 tiler jmUtnrntj <f Hit, lull mI I m iw 115 

in.ltc at rr KV',. l.W, nM ' <1 /I > • r J J AS 

y^r. f (UUM IM .‘v aN) Ihrr, 

alwt Cl' c-l 1" I ( \ \ y 

IWI 'Hj Mh-r.- Ii" \ ro lU i as:. 
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Court 'ct Tsule "x deed of gift cxccutwl b> nn indigent Bnlmnn to a 
temple of winch the defondnut Ind charge, it InMiig been found that 
the gift left the donor without an} means and that the defendant had 
motiNcs of per«ional gam in proeurmg it The gift was made while the 
donor was li\ing in the defendants ho««5c, where he was fed and 
mamtamed b} him and during the pendenc} of a suit to rccoacr the 
propertj prosecuted bj the defendant on behalf of the donor at his 
own expense {q) 

In a Madras ease where the plaintiffs agreed to relinquish their 
right to a religious ofTice m favour of the defendant in consideration of 
the latter withdrawing a charge of criminal trespass preferred against 
them it was held that the agreement was voidable, the charge of 
trespa'js being false, and the sole cause for entering into the agreement 
being “ the w cll founded terror of the influence of the prosecutor and of 
the civil death which would probablj result from his proceedings (r) 
Similarly where criminal proceedings vierc threatened against a 
moolachni for misappropriation of his master’s moneys and a bond 
was passed by an ignorant Hindu widow who had brought him up as 
her son to save hum from the threatened prosecution, it was held that 
the agreement was not binding upon the widow she having had no 
independent advice {$) See s 19 a ill (a) 

Fxoo! o! nndae influence — In dealing w ith cases of undue influence 
there are four important questions which the Court should consider, 
namel) (1) whether the transaction is a righteous transaction that is 
whether it is a thing which a right mmded person might be expected 
to do (2) w hether it was impro\ idcnt that is to saj, whether it shows 
so much improvidence as to suggest the idea that the donor was not 
master of himself and not in a state of mind to weigh what he was 
doing , (3) whether it was a matter requiring a legal adviser , and 
(4) whether the intention of making the gift originated with the 
donor (0 All these arc questions of fact {«) 

(q) S M Prasal v Parbhu Lai (1888) 084 at pp 608 "00 L R Is I A 81, 

10 All 535 at PP 9- 93 These questions obMously 

(r) Pud shary Krishntu \ AarompaWv “Ot ari<e Adhere there is neither proof 

(18"4) 7 VI H C 378 nor presumption of any ones influence, 

(») Ktsioxrji \ Hurpi-an (1887) 11 see )ef4c«tram Atjar \ I rishnammal 
Bom 500 See nl o Pangnalh v Gotttil (19’-) 5’ Vlad L J 20, JO I C 571, 
(1904) 28 Bom 039 AIR 1927 Vlad 2u5 

(1) Per Lord Vlaenai?! ten in Mafomed (k) There is really no law iney such 
Btlih I Iloiidnt Btbt (1888) 15 Cal a case as \arajfina Dutt Balal:Ttihna y 
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Transactions with Parda-iushin women— From a fmie hcfort 
though not long before, the passing of the Contract Act, some cf the 
High Courts, with a certain amount of support from the Jiiclicnl 
Committee, ha^e treated panlanishn women (sometimes m terms 
only Hindu women, but in fact those concerned are not alw nj s Hindus) 
as a class of persons specially etposed to undue influence, and have 
gone near to laying it down as a rule of hw that cicry one dealing 
with a parda nislitn woman is bound to show affirmatiielj that she 
understood the nature of the transaction, and that the terms were 
fair The rule was stated by the late Sir W Rattigan in a piper 
where he forcibly criticised thisjiohcy {v), to have been first announced 
in 1867 in a Calcutta case not regularly reported “It does not 
necessarily follow," Sir W Rattigan observed, “ that a native woman 
simply because she sits behind the jtarda, is to be placed in the simo 
category as the ‘ weah, ignorant and inflrm persons’ whom the 
Court of Chinccry, under a proper interpretation of its approvecl 
practice is accustomed to protect On the contrary, it is common 
experience to find m India panfa ladies who arc higlil^ intelligent, 
strong minded and who possess excellent business cipacit^, nrul 
contrive to rninage large cstitox with grcat success To adopt a 
sweeping genenhsation md to hold th'it cKcryparda ttashtn lad} who 
enters into anj coinnioA jil triiisaction or who makes a ili'^jiosition of 
htrproperf^ !■» pre->tunibb fhc victim of imdtfem/liuncc islomakt 
an assumption which is contrnrj to lutuiil farts and to (niise rln liw 
to be abused for the purpose of iMttdmg bom Julc < ngigtnn nfs 

In flic earliest l’riv> Conned thcisjon on the subject wlnn i 
^fihomodan hdj ‘'ued to rccovir from her husbind th< value of 
Compinj’fl pijKT of a considcriblo mioiint allrgid to Imv* bun 
endorsed and hindtd over to him ioteoiM mfen wt fh»rii>u in J »J< 
dcf( nee was that he had juirclnsed the pip* r from his « if* ii w a-* h* 1 1 
Ii\ their I/irdships that though (h* iwff hid**! to po.v* aflmi)i|jv.)v 
the precist case set up bv her in tin plnnt tin biinli n *>f j nH.f wa 
up nf/M hnslnn-I(oshow,fhc;dimtifn«ingn/*ird7/M-/M/. th-ttl, 

« d, w IS a 6*.u I fulr mu for v du* mi*l th .t nik.ii llie . v , 1 n* h h . 1 
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nphiri'-i t/» Ilf r <'r tlixt ^lif* tin If r*1 •■•1 ii« rxn Jrti in* nn'l r^fx-t (v) . 
anl ll)f rnpUnali 'H mii't mflii I** nil Rntf'Tial j»nint« n» w.ll n< thf 
C'Tifnl nxtnrf rf ihf' !rAn»xriif*n (:) Th** fir-xn i» iSxt tlif « r Iimrx 
prrnimp'iftn tlixt a p'-r'-fn tm'l'T'tan 1* th** fl'xnmi-nt tfln-'h hf 1n« 
afTiXf^l hi« mmf'flf*''' not appU in tlif*rx»/*of a pinJu ni'Ain norrnn (o) 
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jfirl't mm/ in liilx. anil thf li'f ihmno nnititi'I liff n xpfrjil rlnil. n( 
pmtortion It tint tin Inihlfn of pn^tf ulnll m •urh a 
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the deed, and the proof must go so far as to shew affiniiatively and 
conclusively that the deed was not only evccutcd by, luit was explained 
to, and was really understood by the grantor. In ^uch ca=es it mu^t 
also, of course, be estabhshe.1 that the deed was not <=jgned under 
duress, but arose from the free and independent will of the grantor. 
The law as just stated is too xvell settled to be doubted or up'^et.” 

More lately, on an attempt to repudiate a jKtitla-mshin lady's 
compromise of a litigated family dispute, Lord Buchmaster said (c) * 
It IS not necessary — ^indeerl, it is undesirable— to nisi'>t in such ca«es 
upon a test which depends upon a clear understanding of each detail 
of a matter which may be greatly mvoUeil in legal technicalities It 
is sufficient that the general result of the compromise should be under- 
stood, and that people disinterest e<l and competent to gi'c advice 
should, with a fair understanding of the whole matter advise the 
lady that the deed should be executed 


Indian derisions «u}’ge't that ft dwnl of pift !>;■ ft jyinh tiffin 
Vfonian u imftlid m the aliN^nce of proof that «he hail miirpendrnt advice 
But in An/i v 7 ?<thi Oopnlid) the Judujal Committee held that there 

Is no nile of of the ab<olute kind atoee indieateil ‘ The poascation of 
milepcndt nt ndvice, or the ab«ence of it, is a fnit to be taken into considcm 
tion and Mell v'eished on a review of the whole timini'tanreH n lev ant to the 
i*aue of whether the pmntor thorouphlj comprehended, and dvliberatob and 
of her own free will tarried out the traii«auion If «he lii'l the i^ue is 
«olvetl and the tmii'swtion i- tiphild but if upon a rev uw of the fictv which 
imliide the nature of the thiiu done and tht trnmtnp ancl h tbit of mind of the 
grantor, a*, weff ns the approMiuate < in itmatame^ afTtitmp thi eu’iiition 
—if the lomlii^ion ix rca<hc<l tint the obtnininv of iiidiixndt nt ndviii 
viould not rrallj have made anv difhnmi iii the n«ult thin tin ilntl iiii(.ht 
h> -tnnii 7hr jm^rnt, in ibcir I>onJd»/« jiulrmint. np/>*ara to U « tft«e 
of that kind . In ahort thtir vi«n i« lh,vt if inde;* nilint oiitaxh 

ftihite, vihuh is an c^eiitiallv diffinnt thing firm indi p« ntli nt outside 
loiittvd.had Nf n ol1aiiic<l th< hdv would hav* aitetl jii't n« oIiMlid Mix h 
as tliiir Ijmldiips Mipjwrt and appnwe of the pn.twlii n i.ivin l.v hw to a 
;«inhi ni'Ain hdv, tlx v laiinot tnin«niHti swli a hval pn lialxxi info a f'n.vl 
»1iv»l ditv Mu roi;.hf, r'l^inllv if the oMt«id» advi^r Imd hi n a hwvir 
hftVeaKcfdl tht -hape or form « f the tmnvn tiiwi hn w .iU~l.wi i and rr«ult 
sIk woidil haviMarncl out tlx N»m* purpt-x an I will a* nn rarnt-il I v (he 
ilml imd. r « halli npe TI.ex n U r to th. jud.m. nt . f h t.l Ma. iiii.hirh lu 

l/,jA/r/iof /hi** A*‘«a V //....oif. /.di it) ''.•ep InlaUiV. 
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PARDA-MSIIIN CVSrS. 


It '■houl 1 1)0 noted tlwt U»c undue mflnciico n Iiu 1i nnj alTci t rt i 
tod in hih 9 umlerstandint; of a document maj rrococil from n tliml r''rt3 
It nns «o held bj Jenkins C T in n cav* where n mortgnpe of lier iirojrrt\ bj 
a jxtnla ni«Ain lady to a erwhtor of her husband was set aside the wndiio 
influence ha\ m" proceeded from the hu«lnnd (/) 

It appears that most, jf not all, of the decisions could hate been 
arm ed at ttithout the aid of any genera! presumption, on such grounds 
as that the act t\as done under the influence of marital control, or 
actual fraud or misrepresentation, or c\cn m total ignorance of its 
nature and effect The on!) thing m Hnglish has that seems analogous 
to the treatment of a parila ntshn woman’s dealings as presumably 
m%ahd is the treatment of dealings with “ expectant heirs ’ by Courts 
of Equitj , whore fraud is said to be “ presumed from the circumstances 
and condition of the parties contracting ” But this equitable doctrine 
IS peculiar, and depends, m part at an) rate on reasons not existing 
m India {g) 

Who IS a Parda-Niahin. — The expression “ parda ntslnn ” connotes 
complete seclusion It is not enough to entitle a woman to the special 
care with which the Courts regard the disposition of a parda mshn 
woman that she h\cs in some degree of seclusion (/i) Thus a woman 
who goes to Court and gi\cs eaidencc, who fixes rents with tenants 
and collects rents, who communicates, when nocessarj, in matters of 
business, with men other than members of her own familj , could not 
be regarded as a parda mshn woman (i) In Hodges \ The Delhi and 
London Banl, Liimled{j), n Pn\} Council case it was said “It is 
abundantly clear that JIrs Hodges was not a paida iw^hin The term 
quasi parda mshn seems to ha\c been nnentod for this occasion 
Their Ixirdships take it to mean a woman who, not being of tlie jKtida 
mshn class, is jet so close to them m kinship and habits and so 
secluded from onlinar) social intercourse that a like amount of 


mailc AS an afterthought and not by tho 
lady herself who was the original plsintifl 
but b\ her reprc'cntati'c after her dcalli 
Cp Barlaiunmssa Rt^um \ RaUsh 

(1027) 31 C W N 093, 101 I C 29 
\ I n 1927 r C 84 

(/) Rai1iatanne*ta Rilxe \ 4nlriitt 
CA/rmri (1914) 18 C W N 1133 Com 
ivire Rani of Monlrtal > Stnart [1911] 
\ C 120 

(< 7 ) ‘h'o Pollock, I'rinciiles of Contract, 


9 thcd G70 «i]fj O Boric \ RJinybrvle 
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Its application 
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incapnoity ior husmeB'^ must be ascribed to her, and ike same amount 
of protection -nliich the Iw giAes nishuis must he oxtciulcd to 

her The contention is a no\el one. ami their Lordships arc not 
fa\onral)ly impressed hy jt As to a certain well hnoun and easily 
ascertained class of uomen, welUnown rules of ]an are established, 
T.Mth. the wisdom of i\hich we arc not now concerned , outside that 
class it must depend m each case on the character and position of 
the individual woman whether those who deal with her are or arc 
not bound to take special precautions that her action shall be intelligent 
nnd voluntary, and to pro\ e that it was so in case of dispute ” 

Sub-s 3 : Buie of evidence — The third paragraph of the presout 
section does not lay down any rule of law, but throws the burden 
of proving freedom of consent on a partj who, hemg in a dominant 
position, makes a baigain so much to his own advantage that, in the 
hnguage of some of the English authorities, it “ shocks the consennee 
Money lending cases are those chiefly contemplated (see iHustra 
tion (c) ) It must not be supposed, howcaer, that there intt> not bo 
other forms of unconscionable bargain witlnn tJio misclncf nnd the 
remedy of this enactment (jy) 

**XJncanscionable bargains **—lUastratfon (c) contemphtes the 
C1M of a person nireidj indebted to a mone> lender contracting a 
fresh loan with him on tcims on the face of them unroiwcjonnhlo 
In such a ease a jiresuinption is rii'-e<l (hat fht horrouers tonsout 
was not free The presmnpfiuii is rrhuftihfe hut th* biinhn of 
proof IS on the plrt^ who has sought t<» niaki an iNorbitiut profit 
of the otbirs distr<s> T/»t qiuslion i'* not of friud but of tin uii 
cnus<untious me <if superior powtr Inidupjiiv of ronsah r ition 
though it will not of Itself mud aiontraU (s i \pl J j> I*)! li I'wl 
has gre^'t weight in this cfiss of tis<s as «\id»nM fhit th « iiitrait 
was not frcch made Irnchfiimi-V of coij-«ich ratam m • ifijiimtioii 
with tin nrruu)''faii{<s of iiaWitisImss mdicnoruu* wn f»fs/f<mi 
uh((h It would ha\i belli ns jm rmissibh th- juu iilni.nt of 

frhf' Mdimi} to mhr till it-f of iindin iiiflniii. as it » iil It. 'iia. 

ll.it uiiMi.lnutU (I) IMi f mil 

.ini.MJ.. iilnfl II « IS /<inw ill I m i.js.i.l 

~ij) ! 1 Tlali’J 1/.'.'"^ s I<l<' '"'I- 

/>,, (I n:) f t I- I r I J T" I-" I-' 

1 ( n . I 1 < Ini ' I' ' s <• fl 



usroNscioNAmi uvrgmns 


ininnct TMtli s'\k‘^ o( rc\cr<^ion‘»Tj interests, which the Court wia 
esger to restnm , ind for some time it wss the doctrine of the Court 
thit s sile of nn} rc\ersioinrj interest, if proicd to hft^c been imde 
for onl} n little under the \sl«e must be set nside without furtlicr 
inquiry This rule wss st list found so jncoii\cnient tint it wft> 
ibohshcd b} statute But the gcncnl pnnciplcs of cquitj in dealing 
vrith what are called “ catching baigains * remain nnd the third clause 
of the section now before us is apparently intended to embody them 
In fact the Indian High Courts had acted on these principles both 
before and since the passing of the Contract Act without any express 
authority of written law Thus where the interest was exorbitant, 
relief was granted by reducing the rate of interest in cases where the 
loan was made to an illiterate peasant (f) and to a Hindu sixteen 
years old(»i) (but not a minor according to the Hindu law) And 
where an heir to an estate borrowed Rs ^700 to enable him to 
prosecute his claim at a time when he was without oxen the means 
of subsistence and ga\e the lender a bond for Rs 25 000 to be paid 
after teceiwng possession of the propertv the Cxiurt held that the 
bargain was hard and unconscionable and gaxe the lender a decree 
for Rs 3 700 with interest at 20 per cent per annum (n) Acting 
upon the same principles the High Court of Bombiy held that a 
covenant m a mortgage executed by illiterate peasants in favour 
of a money lender to sell the mortgaged property to the mortgagee 
at a gross underv aluo m default o! pay mont of interest w as inequitable 
and oppressive and the mortgage v^as set aside to that extent (o) 
After the amendment of the prestiit section the Higli Court of 
Allahabad disallowed compound interest jiayable at 2 per cent per 
mensem with moutlily rests in the case of a bond executed by a 
spendthrift and a dnml ard eighteen vears old (p) Vnd where a 


(l) LalU \ Tam / rasnd ^18SG) 9 Ml 
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person Urenty eight years old, the son of a ^enithj father, hut of 
profligate habits and greatly in need of money h,s father inun- 
refused to proMde him aMth any moncj evecutcd a bond to secure a 
sum of lis 500 -with interest at the rate of Its 37 8 0 per cent per 
annum ivith siv monthly rests, iMth a stipulation that the borrower 
should not be empowered to pay the monev ^Mthln throe j oars and 
if he did pay T.\ithm three jears, he should nevertheless be obhgtd 
to pay three years interest at the rate above mentioned, the same 
Court held that the bargain uas unconscionable and gave the lender 
a decree for Its 500 VMth simple interest at the rite of 21 per cent 
per annum (9) AMierc a poor Hindu vxidovv borrowed Hs 1 500 from 
a money lender at 100 per cent per annum for the purpose of enabling 
her to establish her right to maintenance, the High Court of Madra'^ 
allowed the lender interest at 21 per cent (1) Similarlj, vihcre a 
talukdar v\ho had been declared a “disqualified proprietor' under 
the provisions of the Oudh Land Hevcnuc Act, I87C and who^i 
propert) w as place<l m the charge 0/ the Court of M ards on tlio ground 
of his indebtedness and consequent inability to mnnngo it oxicutcd a 
bond for Hs 10 000 repayable with interest at 18 per cent per annum, 
and compoiinil interest in default of pa^Tuent of instalments tlie 
Judicial Committee disallowed compound interest on the ground tint 
the position of the parties was such that the lender was “ in a position 
to dominate the will’ of the borrower, and that the clnrgmg of 
comi^und jnterc^t m the circwmtauici of the case was “ inicon 
scionabk ” ( s) The relief, however, 1ms not !)C( n connnod to nioiu \ 


( 9 ) > l/n tan /.fi/ (ItN)') 

\U JOJ Doublttl III Af’Oeti > 
•Iri/AuNi (1013) 3* Mini 511 at p 537, 
J2 I C TC » 

(r) J tin> te ittaj rni s itinlhi* 

(lUlU) 31 Mad 7 f irlhrr ns to t» o 
tt-it of »h(it IS •tl"' VtiAoM 

noly }!nU% Va/A (P- ') l-OI V, U7 
i,T»ct <tcfinilion it i ot jxh^iU I i"»|i 
SinjA JJfl I L 
43 10 !• I T 1-*J \ 1 1 3UI 

(/) /*«* V iiant>\nr 

S nyh (ItH-t) .S Vlt V"0 I U 33 
I \ IIR UaitfArtr I jIAiA ‘‘inyA t 
M (I'sia) 31 \11 3srt 1 I 
31 f A TP •‘tmf [rinrijif 


l,rcn appliifl wliro t«o |>or»i,iiJ i*t > 
werr un trr nrrrsi for non pnvnictii if 
Cournmnit niciiuo oltniiiKl from t! 

iPrUjHjrnrj ol I» p li « 
tnonej ten trr an I aulHotj jriUli Ur 
n wt-*! I*« H » frt ni tl «• tn n v !<‘nJrr on 1 
fscrwlotl a morOafre }jonl l>raTu^ r ni 
{w>und intrrwt at U p folc of 3'1 p^r re iit 
l«ronntim with talf jMrl> “ 

■ml l> tbo monrj Jrn/rf to m »rr lb 
amount tl ** t< urt t ^1 1 tl *t tl »• 1 ar.,iiii 
\io5 unctn»c» tiil I*- on I oil is j»'r 
trni r M|>oinl intrrr.t I^tU 

T ft.tiU (• 't‘*J 7 MI I J * t 
IWut J/aj ! r A A .t, ( I i-ii f i! 
(UM *i tt\ I I ‘ • 
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l-'nlinc tnf ‘i - - 1 » . fir I i I tN irn I**:! xh'' .T« liml 
Conimil*^ -'1 T 1- 1 U -i i«>«rrW nr I wriUii\ 

l•■'nVf'r from n '<> r" r^m ’ f^r wl * f ^ I ] ** n‘t'iin'^1 hi* ni''j 'Tit}, 
mil hft\ T 10 mlrjw: l<n\ ^\\\^ \\ thr^V. . f j ^ ’ ncmc liti^iti n 
comnirn^oi] n^iiri't him h\ • ** ^r |•'^r» m* ^jth th*' f'in t* nti J n**i* itt'o 
of \\\<' hmUrff) Hiroo jr-\r* l»t»r tf/* •\n\‘' Inliirnl am I** on 
ilTar,»/7jm7 rx‘‘Ciito<l lix n Him r 'll! 1 aoot^'T ?'h» fn 1 jti** of 

age of haU of th^'ir j'mjv'rtr jn faxour of thn !ant* who ha<l no 
title to thn j'ro|»^rtx , an 1 who hwl tiVcn pr»«»^^«ioi th'“r'^f hy fhow of 
forccnn'lwith thon«‘i«tanroof.'ilirg''|wrU ofrrtam'‘f^ (»«) •‘‘innlirh, 

where the plaintifl, nn illit''ntn ftsnailltin»t hraNih irul'^hl^^l to tii'’ 
tlcfendant, ^ho \\ a* a rnon*’' l<'n Inr |a«</nl a ? al<*-<If^l |n th'' (l'‘frn'Iaiit 
of his land^ ''orth thnee the amount of th'' ilMit im l<*r prra'urr of 
payment, the High Court of llomln\ <*nl''rfO h\ its ilecrr-e tint tlin 
sale should l>o a«ido on th** plaintifl pacing to the drfrn lant the 
debt owed h} himivithtn a ftxctl |>erio<l (i) Hut tlie qii<'«tion whether 
a transaction should Ik* fet a«t<le ns l»cing me<jiMtil)le (leiK-nds ujKin 
the circumstances existing at tin tune <»{ the tnn*nrtion, and not on 
subsequent esents (le) 

As between parties on an equal f«K»ting high int* rest and r\cn the 
holding of securities (or a greater sum thin has !>» en actunlU ndsanci d, 
Will not sufiico to make the Court hold a Inrgain unroriscionnhh 
^\'hctc both the patties to a mortgage wtre mones Unders and the 
mortgage purported to be a sccurits for Hs 'itHX) ns prmtijnl niul 
Rs 1,250 «ai«ii in lieu of interest repajnblc bj Kcsentj two iiistn! 
ments, it was held that though the mtertst on nn instnlrncnt in nrrenr 
was to run at 21 per cent per annum and though tlio mortgagee 
rctamed Rs lOO on account of khchadt (bonus) out of the Ks 5,(KK) 
purportmg to base been adsanced to the mortgagor, the transaction 
was not unconscionable, regard being had to the fact that it was the 
practice of the mortgagor himself to make ad\ ances on Bimilar terms (i) 

approved by the ludicialCominittce.^a^ (r) Minbhnt v J eihryinlrao (lOOl) J5 
hunath Prasad s Sarjii Prasad 1 It HI IJom 120 

I A 101, 108, 82 I C 817, A I It (i 1 Canga ISalfh v Jagd llahalur 

1924 P C 60 fangh (1895) 23 Cal 15, I U 22 

(1) CKedambara Chellj V /V»j« I A I5J 
ArwAna JfutRu (1874) 13 B L It 603, (x) llur% Poljl % ilnmjs luhl 

L R 1 1 A 241 PanlH (1004) 28 Bom 371 An to the 

(u) Prtm Aamm fiingh v Para*ram rate of interest, cp Ma llilla JIM v 
Sinyli (1877 ) 4 1 A 101 X7i! A},} (1019)21 Bom L R 67S, 
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Siruilariy, though the agreement be by a mortgagor for sale of his 
equity of redemption to the mortgagee upon onerous ternib, the 
Court uiil not therefore refuse specific perfornnnee if the barf^nin 
IS not unconscionable and there is no eiidencc to shou tint tlie mort 
gagec took an improper ad\ anfage of his iwsition or of the mortgagor’s 
difficulties (y) 

On examining the cases relating to monej lending transactions 
cited in the preceding paragraph, it ivill be obscricd that in each of 
them the lender uas *‘in a position to dominate the will’ of the 
borrower, and the bargain was “ unconscionable ” withm tlic meaning 
of’cl (3) of the present section It is only the concurrence of these 
two elements that can justify the Court m granting relief to the 
borrower (s) The mere fact that the rate of interest is exorbitant is 
no ground for relief under this section (a) unless it be shown that 
the lender was in a position to dominate the will of the borrower 
And it IS now finally held b> the highest tribunal that urgent 
need of money on the part of the borrower does not of itself jdaco tlio 
lender in a position to dominate Ins will within the meaning of this 
section (6) In fact, CNcn before the decision of the Pnvj Council, 
the Courts of India consistent!} declined to interfere except in two 
cases which must now be tal cn as o\crrulcd(c) where relief was 
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chimed ngamst in exorbitant rate of interest on the ground that the 
borrower ms m urgent nee<l of money Upon the same prmciple 
the fact that a person parts with his properties for what he considers 
an unduly low price owing to his pressing necessities is not a ground 
for setting aside the alienation, unless it be shown that the alienee 
was m a position to dominate the will of the alienor (d) “ If people 

with their ejes open choose wilfully and knowingly to enter into 
unconscionable bargains, the law has no right to protect them ” 
Hardship alone is not enough (e) The law on this subject, howeaer, 
has been considerably altered since the enactment of the Usurious 
Loans Act, 1918 

In cases under this section, English decisions are to be resorted to 
only so far as they illustrate the express terms This warning was 
gi\ cn by the Judicial Committee in Dlianipal Das \ Maneshar Balhsh 
Singh if) “ The Subordinate Judge was wrong m deciding the case 
in accordance w ith what he supposed to be English equitable doctrine 
He ought to haiG considered the terms of the amended section 10 onhj 
He also mistook the English law Apart from a recent statute, an 
English Court of Equity could not gi\e relief from a transaction 
or contract merely on the ground that it was a hard bargain, except 
perhaps where the extortion is so great as to be of itself candence of 
fraud In other cases there must be some other equity arising from 

the position of the parties or the particular circumstances of the case ” 

Lapse ol time and limitation — Delaj and acquiescence do not bar 
a party’s right to equitable relief on the ground of undue influence, 
unless he knew that he had the right, or, being a free agent at the 


I it ni ont} till* }u Igmcnt is gi\rn il is 
inipo vil Ic toMj wliPllicr on tl c facts II e 
Iccision was or was not ju«titiod 
{J) ^itniinramM \ i oynmnngi n lint 
(I >1 .) 3s. Mad R50, ’3 1 C 
(f) Maclinlofh \ U •i.jroi'c {IS"0) 4 
r«l 13" Satsh Chun hr y Jlrm 
ihunUr (IK)’) 20 tal S21 t 
I haulm \ GJip Lai (1003) 31 Cal 
-U K rli Cl inft r \ 4rl nwn <1 HIo) 
ly C \\ N t $0 TnrncJnnda ♦ fdl m 
Ul (iVsO) Ml W \ 1C- Hem Paj 

\ JvIwdi/'ilA mooSliainj I’cc no 13, 
I Khan \ /> a. TArtiff (lOlS) lainj 


Kcc no 101 !> 331 48 I C 933 Bh it 
\alh \ Kama \ath anil-rrr 

(ia’l)48Ul 93 o" I C 1004 
(/) (1900) 2» Ml 5-0 I r 33 1 \ 
118 The relief grantr<l Lclow was sub 
•■tintiany coiifirmwl on the ground that 
tic facts broiisl t the case witl in the 
r«tioM The Itf'rmwcr ‘was undir a 
porulisrdival il and placed in a poeition 
«f lelplcs'iicM I ^ tl e fact of his estate 
uni r tl r control of the Court of 
Ward* and the lender used hu 
po»iti n to demand more onerous terms 
than were reasonable 
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time, deliberately determined not to inquire nhat his rights nere or 
to act upon them (g) Lapse of time is not a bar in itself to such a 
relief There must be conduct amountmg to confirmation or ratifica 
tion of the transaction (h) If there be no such conduct, it is open to 
the party, though he maj not sue to set aside the transaction within 
the period of limitation to plead undue influence as a defendant in 
a suit brought against him to enforce the transaction A defendant 
in a suit IS entitled to resist a claim made agamst him by pleading 
fraud [or undue influence] and he is entitled to mge that plea though 
he may not ha\e himself brought a suit to set aside the transaction 
and is not, in circumstances like the present precluded from urging 
the plea by the [law of limitation] ” (t) This statement was adopted 
111 a Madras case where it was said e do not think it follows that 
because a party’s reraed) as plamtifl (o ha\ e an instrument a\ oidcd 
IS time birred, his right to say bj way of equitable defence, if sued 
that the instrument ought not to be enforced is equally time birred ’ (j) 
This IS in entire accordance with the authorities familiar in rnglish 
equity practice to which it is needless to make further reference 
Rights of legal representatives —A sale deed obtained by an undo 
from his niece by the exercise of undue influence, the uncle standing 
in a fiduciary relation to the niece, ma} be set aside, after the death 
of the niece, by her legal representative ( 4 ) 


17.—'^ Fraud means and includes an} of the follouing 
acts committed b> a party to a contract, or 
Ftivid. conin\ance, or by bis agent, with 

intent to deceive another party thereto or his agent, or to 
induce him to enter into the contract 

(1) the suggestion, as to a fact, of tint winch is not 

true b} one who docs not bche^c it to bo true , 

(2) the actiie concealment of a fact by one Iniing 

knowledge orbclicl of tlic fact , 


(g) I Do'i % I "] LtIO y") 
20 Mad ICO 

ih) Allcarl > ^l<r U Cl. 

Ih. 115 ntpp 181 182 18< 

InnnrpJanl 0^ * ' 8 W W « lil 
1111 I CO 

(i) / ingnnlh ^ H tr ' ^ ^ 


28 n tn m p r 

Trnt>>n4 C I 

(;) n. / •/ /W/ (1 >-) 

JiMal li > rs 

( 1 ) C M s I Ir (1 •1*') _ I I » 

I I UJ Ini .t Tri'ti \rt I'.s , Sh 
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(3) a promise made without any intention of per- 

forming it ; 

(4) any other act fitted to deceive ; 

(5) any such act or omission ns the law’ specially 

declares to he fraudulent. 

Explanation — Mere silence as to facts likely to alTcct 
the willingness of a person to enter into a contract is not 
fraud, unless the circumstances of the ease arc such that, 
regard being had to them, it is the duty of the person keeping 
silence to speak, or unless his silence is, in itself, equivalent 
to speech. 

lUusIralions 

(n) A sclN, by auction, to R . & horse nhicb A knoits *o he unsound 
A s nothins to n about the lior«c a un«oundncs.« This is not fraud m A 

(b) K 11 A 'a daughter ond bis just oomc of n^c neto. the itlition 
between the parties would make it A 'a duty to teU B if th'* horse is unsound 

(c) B says to A — “ If you do not deny it, 1 bIiaI! a««utre tliat the horse 
Is sound” A says nothing Here A ’s silence is ctjuiinlent to speech 

(d) A and D being traders, enter upon a contract A has priiato 
information of a change m prices which would affect B s willingness to 
proceed with the contract A is not bound to inform B 


Fraud m general. — Fraud is committed wherever one man causes 
another to act on a false belief by a representation which he does 
not himself beheve to be true He need not have definite knowledge 
oi belief that it is not true (1) When fraud produces damage it is 
generally a wrong entitling the person defrauded to bring a civil action 
Under the Contract Act we are concerned with the effects of fraud 
only so far as consent to a contract is procured by it. We have already 
pointed out that the result of fraudulent practice may sometimes be 
a complete misunderstanding on the part of the person deceived as 
to the nature of the transaction undertaken, or the person of the 
other party. Such cases arc exceptional Where they occur, there 
is not a contract voidable on the ground of fraud, but the apparent 
agreement is wholly void for want of consent, and the party misled 
may treat it as a nullity even as agamst innocent thnd persons But 
the fraudulent party is of course estopped from denying that there 
is a contract if the party deceived finds ifc to be to his interest to affirm 

(0 This IS well settled in England Araxs s Fdmondi (1853) 13 C B 777 , 
S3R.R 732 
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tlie transaction, which js a conceivable though not probable case 
In the same way the party deceived must be at liberty to treat the 
transaction as a voidable contract if ho thmks fit No doubt manj 
transactions bale in fact been so treated notwithstanduig that under 
the hw as settled in (?««dy v Ltndsay (m) they might ha\ e been 
dechred ■nhoHy %oid 

Sub-ss 3, 4, 5 The language of the Act throws no light on the 
relation of fraud to misrepresentation It might even be said to 
obscure it That relation, however, may be ^ery simply stated 
Fraud, as a cause for the rescission of contracts, is generally reducible 
to fraudulent misrepresentation Accordingly we say that mis 
representation is either fraudulent or not fraudulent If fraudulent it 
is always a cause for rescinding a contract induced by it , if not, it is 
a cause of rescission only under certain conditions, which the definitions 
of s 18 are intended to express There are, however, forms of fraud 
which do not at first sight appear to include any misrepresentation 
of fact, and sub ss 3, 4, and 5 are intended to cover these "With 
regard to a promise made without any intention of performing it 
(sub 8 3), it may fairly be said that a promise, though it is not meiel) 
a representation of the promisor’s intention to perform it, includes a 
representation to that effect Some promises are given more roach)} 
and willingly than others , but we accept promises only because we 
believe them to bo made in good faith, and no one would bo content 
with a promise which ho bchev od the promisor to have no intention of 
keeping Similarly it is fraud to obtain property or the use o5 it 
imder a contract by professing an intention to use it for some lawful 
purpose when tlic real intention is fo use it for an unlaw ful purpose («) 
Our modern authorities hive removed the difficulty which hm( 1 to be 
felt in treating tlic statement of a man s intention ns a rrpn -t nt irioii 
of fact “ Tlicre must be a misstatement of an cvistiiig fact but th 
state of a man’s mmd is as much a fact as the state of his digestion 
It 1 ^ tnw that it IS v crj difticiilt to prove v\hat the st itt of u nnii s 
mmd nt a particular time i\ but if it can be ascertamod it is as mmli 
a fact as anj thing cl e ” Acconlingl} it is fraud fo olitim it i.nii 
of monov b} rnisriprcsniting the purpose for wjiich tht iiiom} is 

p 

(n) lertl ^ //.//(IS,!) ISC U hiunpRorn on Hnolcrtul 11 

^0“ loo I n US will, a Iro tlinj; fr*umc il f »itl iIpr.^cM*U 
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cNcn if there is nothing unhwful in the object for iihich 
the money is actuallj \\antc<l and useelfo) In particular, it is ascii 
■'Cttlcd m England that buj ing goods w ith the intention of not paj ing 
the price is a fraud uhich entitles the seller to rescind the contract (p) 
On the ashole, then suh s 3 of the present section did not introduce 
an} noaelt} (g) 

The mention of ‘an} other act fitted to dcceiac’ in subs 1 
appears to be inserted merely for the sake of abundant caution 

Acts and omissions specially declared to be fraudulent — Sub s 5 
applies to eases in nliich the disclosure of certain kinds of facts is 
t aprcssly required by law , and non compliance w ith the lav. is expressly 
•Icclarcd to be fraud Thus by s 55 of the Transfer of Property Act 
(IV of 1882) the seller of imrooaable property is required to disclose 
to the buyer “ any material defect in the propcity of which the seller 
In and the bu}er is not, aware, and which the bu}er could not with 
ordinary care discoaer,” and the buyer to disclose to the seller * any 
fact as to the nature or extent of the seller s lntere^t m the property 
of which the buyer is aware, but of which he lias reason to belie>c 
that the seller is not aware and which materially increases the aalue 
of such interest,” and ‘ omission to make such disclosures is 
fraudulent,” and this, it seems cacn if the omiSNion be due merely to 
oa ersight (r) In England a similar dut\ of disclosure exists, and 
f uluic to fulfil it IS a misrepresentation creating a right to rescind the 
contract, hut, if not shown to be wilful, the omission avoidd not be 
called fraudulent Various dealings with property are made voidable 
as being fraudulent or declared to be fraudulent as against the trans 
feror s creditors or assignees by other enactments But as these 
transfers of property cannot well be employed as inducements to any 
other party to enter into any contract beyond such agreement .as is 
involved in the fraudulent transfer itself they do not come within the 


(o) irfyinjfonv Ftt maunce (I88o) 29 
Ch Div 459 480 483 per Bowen L J 

(p) Chughx L A ^ ll 11 Co (1871) 
L B 7 Fx 21 in Ex Ch Ex jwrfe 
lUir<a(«r(I875) L R 10 Ch at p 449 

(7) Borrowing money n ith no intention 
of repaying it is cheating under the IVnal 
Code B 416 illustration (f) 


(0 ’Soto that an agreement between 
Tender and purchaser that the vendor 
IS not to bo liable for defective title will 
not excuse active concealment Akhtar 
Jahan Btgam v Ua^ri Lai (1927) 2j 
A ll L J 703 103 I C 310 A I r 

1927 All C93 
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scope of the Contract Act, and -we have no occa'^iou to dwell upon them 
here (s) 

Mere non-disclosure — ^There are special duties of disclosure (of 
which we ha\ e just seen an instance) in particular cl asses of contracts (^), 
but there is no general duty to disclose facts which are or might be 
equally uithm the means of knowledge of both parties Silence as to 
such facts, as the Explanation to the present section h} s down is not 
fraudulent There is a well known American case on this point anting 
out of the conclusion of peace between Great Britain and the United 
States after the uar commonly known as the war of 1812 The con 
tract was for the sale of tobacco the buyer knew, but the seller did 
not, that peace had been made ; and on the seller asking if there was 
any new s affecting the marl ct price, the buj er gave no answer The 
Supreme Court of the United States held that there was nothing fraiidii 
lent m his silence (») But there are at least two practical qinh/ica 
tions of this rule First, the suppression of part of the known facts 
may mal e the statement of the rest, though literally true so far as it 
goes, as misleading as an actual falsehood In such a case the state 
ment is really false m substance, and the wilful suppression which 
mal eg it so is fraudulent (t) Secondly, a duty to disclose particular 
defects in goods sold, or the hke, may be imposed by trade usage In 
such a case omission to mention a defect of that kind is oqiiu alent to 
exprc'ss assertion that it does not exist (w) The il/ustrations w ill now 
be easily understood arc not aware of any English authorities 
corre‘’ponding to (b) and (c) 


18. — “ Misrepresentation means and includes — 

fll the nositivc assertion, m a manner 

Aliiroprtic’iiti '' * 

tioii iiciinid jiofc warranted by tlio information 

of the person making it, of tint nincli is not 
true, though he bclieics it to ho true , 


(«) ^ -o Transfer of Troperty Act b 03 
(Iran fers in fraud of other transferees or 
of creditor*), IriMidcncj Town Insol 
Ntncj \ct 1000 B CO ProMncial Iniol 
MncN \ct 1007,8 37, VanmoXirnJM r 
(1002) 20 llom “Cj 
(f) / 7 Contract of f re f/uuninee 
fm/xriil / rrsfifij Co % JJrititA Crotm 


|««wnre Corporation flJJl) -11 CaJ 
581 21 I C S30 SoonNoB 1I3 Ik1ow 
(«) ' Orj-in (1817} 2 Wheat 

ITS 

(») * (7i;rn/jf(1873)I K 0 II I 
3a» -103 

f,r) Jana \ n>r,Un (1813) I Taunt 

817 , 11 n n C53 
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(2) '\n\ lirnoli of il«f\ wliicli Mitiiout nn intent to 
ilocone, j:nns ^ll 'nUant ijio to the percon 
roniiniltnii; it, or in\ one chiming muter Inin, 
h\ ini'^lcidin^ anotlior to lim prejudice or to 
the prejudice of i!i\ one cl inning under him , 
('^) r‘iu'>inp ho\\c\cr innocciitHi u p'lrtj to 'll! ngrcc 
incnl to nnhe i ini<itikc is to the ‘^ubstmcc of 
tlic thing which is the subject of the sgreement 
Lanpuape ol the Section — ^This is one ot tlio •'cclmns tnkon nhollj 
or m psrt from thf* «lnft Ci'il C<hIo < f \(t' \orl\ nml it is one of the 
least satufietorj in jKnut of form In snh s 1 tlic lue of the non! 
‘ ^^nrrantel in a «en'e t\\hnto\cr tint «4n«o inij ])rici‘«cl} he) 
unknown to tlie hw nn<l m a suhject iinlltr nhere the nonls nnr 
nnt\ ’ ind condition h'i\i nlnscK csii ed quite cnoii„li trouble 
IS an clement'l^^ fjult Nor is the intention of tlie qmlifv clnusc to 
which we ®h ill return altogether eh ir JIo\\c\er tlic Contrict Act 
Ins at least made some uuproaeincnt on the classification of the New 
York draft where the original of this clan e stands under the head of 
Fraud Sub s 2 is oh cure and apjnrontl) lutlcss Sub s 3 {wliicli 
docs not occur in the New \ork draft C<de) «ccms to in\oKc con 
fusion between contracts \oidable bocau«c consent was obtained b) 
misrepresentation aiul transactions winch can ]ii\o no legal effect 
except possjbK hr wa) of estoppel bccin c there was no real consent 
at all 

Principles of English law as to misrepresentation — The Common 
I aw rccogni cs a general dutj not to nuke statements which arc m 
fact untrue w ith the intent tint a person to w liom the} are made shall 
act upon them to tlie damage of a person so acting and without any 
belief that they are true The broach of this duty is the ci ,ril wrong 
known as fraud or deceit But if belief is there it is not required by 
any general rule of law to be founded on my reasonable ground 
though w ant of any reasonable ground may be evidence of w ant of 
belief (x) Nor is there any umvcrsal duty to give correct information, 
except so far as a partial statement of the truth may bo rendered 

(t) Derry r Peel (18S9) 14 App Ca means clear that the common law la 
337 Such 13 the la v settled for England generally so understood m other Juris 
by tho House of Lords It js l>y no dictions • 
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substantnlly false hy omi<;sion of ficts (p 118, aho^e), or to 

give any information at al! ^Vlth regard to contncts, the gener-jl 
principle is that if one party his induced the other to enter into t 
contract by misrepresenting, though mnoccntlj, any mateiial fact 
specially within Ins own knowledge, the path misled can a^oicl the 
contract Wo do not k-uoir of anj positne authority for evtonding 
such a rule, e\ en in eq^iiity, to matters of fact equally ivithin the means 
of knowledge of both parties but reliance on the other partv state 
raent m such matters is not comrnou or easily proa ed, and jt is certainh 
convenient to state the law in the broad form that *' a false representa 
tion by One party in regard to a material foct made for the purpose of 
inducing the other part) to enter into a contract and actually inducing 
the latter to enter into the contract, renders the contract a oidable ’ (y) 

If this can be accepted as the rule of the modern Common Law, the 
Contract Act does not go be) ond it if indeed it goes so far The quali 
fying words of the Act w ill be considered below In certain classes of 
contracts, where the facts arc speciall) within one party s knowledge, 
a positive duty of disclosure is addo<l and the contract is made \oid 
able by more passne failure to communicate a material fact The 
principal examples of this special dut) are to be found in the so\cral 
branches of the contract of insurance and in sales of immo\abI( 
property {cp p 117, above) But there is no positne dut) of dis 
closure between contracting partus where the facts are not b) their 
nature more accessible to one than to the other though one jiart) mn^ 
haac acquired information avbieh he knows that the other has not ( ) 

In the same wa) parties are not bound to remove mistakis to 
which they have not contributeil (u) It must be remembend tint tin 


(•/) Harriman s 42C, cj Aason I7th 
ctl 181 I cannot procwly nerve 

with Sir W Ansons historical \fc« of 
fho rules of equity fn h»t tlw 

ji not material in Imln 

() loiJhiP \ Or^n 2 Wheat 0^ 
118 nbo^c) ‘ The question m ihw 
n*e H whether tho intclIiKeiiee of rx 
trinsiL circutnstance>» which nii^hl influ 
«nei tlio price of the commoJitr, aiul 
wl I h MB* rxclusi\el_j within the kn w 
Inhe of the \in<lc« oiulil to lia>c Ikxh 
« nmmut icate<l htni I* the lenl r 


Tlic Court w of opinion that I e was ii t 
houml to commiini ate it Jt I I" 
iliflicult to circumsenbi the lontrof} 
doctrine wjthm proper limits wler« tli 
menna of intclliginci art eqiialli ftcc«« 
Billc to Uth pirtieo Hut at the a-imi 
time t leh part\ must take <are nd ti 
Mj or do anjthinf; ten hufj to itnp<>"e 
Upon the other far Var»l all < f 

lor ft lattr e'nm| le see Turner I • rret 

HbaaI2<.h 2t»3 

(d) Smuh r II jW, (>ST|) I |t r 
JI 'a: 
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parties cm ah\‘i}s decide beforehand for thcmsches if the) choose, 
what facts shill be deemed mitoinl and to •\\hat extent On the one 
hmd the) can make the existence of an) specified state of facts ortho 
truth of an) affirmation an essential term or condition of the contract 
so that without it there is no contract at all (6) on the other hand 
they can mal e an) fact or affirmation the subject matter of a w arrant) 
or collateral agreement so that failmc to mal e it good shall not aa old 
the principal contract but only gi\c a right to damages This is 
exemplified b) the ordinary warranties cKprcs<«ed or implied on a sale 
of specific chattels (c) In e\er) case the question is what the parties 
really intended Mucli pcrplexit) would ha%e been aaoidcd if this 
principle explicitl) recognised onl) m the second half of the nineteenth 
century (d) had been understood earlier 

Sab-s 1 — Wiat 13 meant b) the positnc assertion m a manner 
not warranted b) the information of the person making it of that 
which IS not true ? Man) persons would sa) that m an) ordmar) 
use of the English language the assertion of that which is not true 
though It ma) he innocent and e\cn free from ncglipCDce cannot be 
warranted m an) manner Isow the framers of the Iscw lork 
Cnil Code put this clause under the head of Fraud Probabl) what 
the) meant was that a imsr<.prcscntation unde with reasonable and 
probable cause for behcMng it tine should in no case be treated as 
fraud but that a reckless or gross!) negligent misrepresentation 
should be The result would be to la) down a more stringent rule as to 
fraud than is sanctioned by I nglisli decisions m fact some such rule 
as the Court of Aj peal laid down m 1 nglniul but the House of I ords 
refused to adopt m /Jerry % Vc<l (c) \\ lien this clause is transferred 
to the head of misrepresentation it would seem to mean that innocent 
misrepresentation does not gi\c cnii«c for molding a contract unless 
the representation is made without an) reasonable ground The 
High Court of Calcutta lias held that on assertion cannot be ‘«aid to 
be * warranted for the present purpose where it is based upon 

PI B T ^^SGa) 3 11 A *5 (cl sVe tio acet acu on Wamntv 

"31 {hi p tloer I'od i \ cl »rtrr jn ll c Sale of Coodi \ct of 1930 

no V in tic port <f ^tn lcr\l«ra ) (rf) note (6) 

/•HMNcrrwia i 11 A ir (ISGl) 10 C It \ s* {c) !4 App C« 33 reimin" jixl 
sJt (1 ops boujl t on terms of !«• np free ment of C \ S” Ch, D v 5tl 
fr> m trtatmcnl wUl » lp*i r) 
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mere hearsay Thus if A makes a positive statomeut to B that G 
iTOuid be a director of a company about to be formed, and B applies 
/or shares on the faith of that statement, the statement would be a 
misrepresentation if A did not denve the information from C direct, 
but from a third party, D (/) In the course of the judgment 
Maclean C J said " I need scarcely say that wc must deal uith this 
case according to the law of India and not of England and if we find 
the term ‘ misrepresentation ’ defined by statute m this country we 
must do our best to ascertain whether the case is brought wifhm that 
statutory definition [AJ says that [DJ told him that ho [B] 
had authority from [C ] to use his name m the prospectus as a director 
m other words that he [A J obtamed his mformation not from [C j 
duiect, but only through [D ] lam not disposed to think that if [A } 
had relied on tho secondhand information he derived from [D] he 
was warranted ’ in makmg the positi'c assertion that fC} would ht 
a director This appears to require on the part of the person 

making the representation a belief not merely having some reasonable 
ground — for it is often quite reasonable to act upon second hand 
information even when it is not unavoidable — but founded on the 
best information that is available There is no reason to be dis 
satisfied with this judgment, though it may be matter of historical 
doubt whether tho framers of the Act intended to go t.0 far The 
qualification does not of cour-c apply to the classes of contracts 
where there is a special dutj to disclose all material facts within n 
pasty s knowledge Outside these contracts of abundant good 
faith ’ the rule of the High Court of Calcutta sots up a staii lard of 
diligence which may well be thought adequate though it would 
not satisf} those learned writers m rngfmd and America who tahe 
the view tint ‘ innocent misrepresentation which brink's al> iit a 
contract 15 now n ground for setting the contract a^idc (h) in all 
ca&cs 

IVc may refer to a runjab case to iHiisfralo tho niraiimg of the 
expression “ po^iti^c assertion ' A sells a nwro to B Ikfore the 
sale A writes to B ns follows m answer to mrpnrics from B I 
(hmk }om ciucr,c3 'vouW be ..itKfnctonI, nn^ivwcd li> n !mnl it 

T/rVoTn/x-Wr W In-n J'i' ''l 

!/(//» C (IRII) ^ ( VV \ 3<'l * * nlfftxr 

( 7 ) r c « Nr 
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^nl Inxr onr in 111'' n ui 11 ‘Inll M nKiro citiifir,! All I nn 
MV 19 tint til'' nnro J«« tlion ijclih « «Ji I ’ Tlio If tirr i* -i i'-»iti\o 
'i*'rrtion" of emmln''‘9 cnu|lr.l witli '\ rrconinim'hli n to II to 
Mti^fv liim'oU Icforo ] un In'iiifr . Iml it fIor9 not nrimunt to a 
vnmntj (i) 

Sub-S 2 — Tlii« *iil> ‘•''ftion !« an nlmilv ^tat<*fl nlirijrf(j) It 
was con'ilorcd in i llomlia\ ca‘C(/) In ‘‘irpont J ‘ The second 
chu'c of J* 18 19 j»roln1)l\ mtcinlol lo meet nil lIio«e ct'CS vhich nrc 
called in the Court'? of 1 quit}, |>orliap9 nnfortunntrl) en, eases of 
con<tnicti\o fraud ’ (1) in which there is no mfontion to tieceuc, 
but where the circuinstanees arc ««ch ns to mahe the parts nlio domes 
a benefit from (he transaction equalh nnswerable in ofTcct ns if he had 
been actuated In inotncs of fraud or deceit ' In that ca^c the 
plaintifl* vho were creditors of the defendants, sn«l to *(t nsidc a 
composition deed cTCCutod b) their npent** nlleging that their signature 
was obtained bp a representation made bj one of the defendants that 
the deed uas notlting more tlian nn assignment to trustees for tlie 
benefit of creditors as agreed lo m n prcsious meeting of the creditors 
It was further alleged that the decil contained n release of uhich no 
mention was made at the meeting and of nliich the plaintiffs’ agents 
had no knonlodgo Under those circumstances the High Court of 
Bomba) declared the release ab«ohi(cl) \oid on the ground tliat the 
deed as it avas signed a\as cssentiall) different from that uluch the 
plaintiffs’ agent intended to execute, or thought the) v.cTe executing, 
when they affixed their signature to the deed The Court went 
further and sajJ that there was another ground on nhich the pjaintiils 
were entitled to relief namel) iJiat there uas a dut) on the part 
of the defendants within the meaning o the present sub section to 
communicate to the plaintiffs agents the fact of the existence of the 
release, and that the breach thereof entitled the plaintiffs to aioid 
the transaction under s 19 of the Act But it is submitted that the 

(») Carrier /'ennict (18S0) Punj Ecc be skilled shall not profit bj 1 w own 
no 41 incompetence 

0) The framers of the New York (!) Orien/ol Eonit. Cor^wralion v i/em 
draft Code seem to have extracted this tn^(1879) 3 Eom St** 207 sec tl is case 
rule from BuIUey v Utl/ord (1834) 2 cited in the commentary on s 13atp 6G 
Cl & F 102 37 R R 39 iihich really supra 

proceeded on the much more intelligible (f) This term has been obsolete for 
principle that an agent who is bound to many years in English practice 
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first sub section more applicable, as there a ‘positive asser 
tion by one of the defendants that the document was nothing more 
than *1 mere assignment of the creditors' property to trustees 

Sub-s 3 —This sub section was apphed in a Bombay case (tn) 
where jfc was held that though a company not liable as drawer on 
a bill of exchange signed by two of the directors and the secretary 
treasurer, and agent of the company, yet it was liable to the bank to 
w hich the bill was sold as for money receiv ed by the company to the 
use of the bank The decision proceeded on the ground that tic 
directors while acting within the scope of their authority, had sold 
the bill as one on which the company vras liable but upon which 
having regard to the form in which it wus drawn, the company could 
not bo rendered liable, and the directors vrere therefore, gmlt} of 
misrepresentation withm the meanmg of the present sub section The 
case was no doubt withm the terms of the Act, but it might hav c been 
decided on the broader ground that a buyer "is entitled to have 
on article answering the description of that which ho bought/ and 
that hero the document which the bank had bought had not the 
force or value which it purported and was supposed to have Thus 
it might be regarded as a case of common mistake under s 20 of the 
Act, entitling the party who had paid money to recover it under s 72 
In The Oceanic Steam NaiigaUon Co v Soonderdas Dhtrumsey [n) 
the defendants in Bombay chartered a ship wholly unknown to them 
from the plaintiffs which was described m the charter port> and 
w as represented to them, as being not more than 2 800 tonnage register 
It turned out tint the registered tonnage was 3 015 tons The defen 
dants refused to accept the ship in fulfilment of the charter pirtj 
and it was held that they were cntitlcil to avoid the charter partj 
b) reason of the erroneous statement as to tonnage It is difiicult 
to sec how the Court having regartl to (he terms the Act and to 
the evidence of the usage of Bombay and the understanding of the 
pirties m the particular case could have decided otherwise But 
this case docs not ncccssaril; Ia> down aii> rule that an error m stating 
the amount of tonnage will iti gerwraf rendera charter parO voidabli 
111 Lngl ind such a statement does not, in the absence of ajicci vl circum 


(fti) /« rr \uruy "" njan 

(n) (IS'V)) M ll<m II 


fffeariiyCu /// D" 
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stance^!, amount c\cii ta a warranty (o) As further illustrating the Ss 
rule hid down in the present subsection we might cite an earlier 
case, where it was held by the Allahabad Court that an agreement 
by the defendant to sell and deU\er a boiler to the plamtid at Rajghat 
W’as \oidahle at the option of the defendant, the plaintiff having 
represented (though innocently) to the defendant that there was a 
practicable road all the way, while, as a matter of fact, there was at 
one point a suspension bridge not capable of bearing the weight of 
the boiler (p) 

Misrepresentation of fact or law. — It used to be said in Rnglish 
books that misrepresentation which renders a contract voidable must 
be of fact , but there docs not seem to be really any dogmatic rule 
as to representations of law The question would seem on principle 
to he whether the assertion m question was a mere statement of 
opmion or a positive assurance— especially if it came from a person 
better qualified to know — that the law is so and so It seems probable 
m England, and there is no doubt here, that at any rate deliberate 
misiepiesentation in matter oC law is a cause for avoidmg ft contract 
^^^lete a clause of re entrj contained in a labuUi/at (counterpart of a 
lease) was represented bj a zammdat’s agent as a mere penalty clause, 
the Judicial Committee held that the misrepresentation was such ns 
vitiated the contract, and the zammdar’s suit was dismissed (j) 

19. — ^^Vhell consent to an agreement is caused by 
Voidiiiiitj of (^)» InmtJ or misrepresentiation, the 

ngrccmenii «uu agreement IS a coiitract V oidablc at tlie optioii 

out frre conviit r i i ^ 

of the party w hose consent vv as so caused 
A party to a contract, whose consent was caused by 
fraud or misrepresentation, may, if ho thinks fit, insist that 


(0) i;irlfr\ lIi«rf/<{lS5r)6l AH 
C", lOGH 11 7C’ 

(1) Johnfon ^ Croirt (1874) 6 \ \\ 

1’ 350 In fact the acrccmcnt W19 made 
sc\cral months before Iho Contract Act 
came into operation but the ca«e »09 
treateil at c\crj stage as if it fell «itbin 
the Vet The same rc«ult might havi 
l*een arrnetl at on the ground tl at the 
CXI tenee of a practical le road at) tie 


was an p« entuil term or condition 
of the contract Cp Pollock Ijin of 
traud in Kntish India p 101 
(7) Chtinltr X l/oAcn /ranofA 

fVrfRoi/ (ISsl) 17 Cal 2‘)1 I R IG 
I \ 233 

(r) In 8 l^l the words undue influ 
cnee hxie here been omitted, being 
lejwalcd bx the Indian Contract Act 
Amcndracnt Act V I of 1S29 s 3 
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the contract slinll be performed («), and tliat be gliall be put 
ill the position iii iibich be \i*ould have been if the representa- 
tions made liad been true, 

l!xccj)tw}i. such consent ivas caused bv niisrepre- 
sentation or by silcncoj fraudulent within the ineaninsr of 
section 17, the contract nevertheless, is not voidable, if the 
jiarty wliose consent was so caused had the means of dis' 
covering the truth with oidinary diligence (ss). 

£!xj)Ia)WtioH. — A fraud or niisreprcsentafion which did 
not cause the consent to a contract of the party on whom 
such fraud was practised, or to whom such misrepresentation 
was made, does not render a contract voidable. 

U!u<lrrttion* 

(a) A 1 i«<ci»lin5 <o R , Out .W mumiN of 

indico are nude annunlh af A »■ fiotoM* and llunJ’r mditoc- U <0 l>ii' 
fictory The contract i> >oid>hle at the option of U 

(b) A, b\ a nuM''{)re^ntatu>n, leads R erroneou'b 1*^ l'el 1 o^e tint 

500 mtniids of mdiiro are nude at A > fieJon R exaiiuiie' Uu 

necounfs of the ficton. which »ho\'» tint onf\ -lOO nnund, of md<?o 
Iwn made After tins It Imji's the hctor.\ Tlu lontract is not xoidO'li 
oa aeconnt of s nu-rTprcscntalion 

fe) A fnudulcntlr tnfonns P tbitA •»e'fifo i> free fi^ru encutnbniiee 
P thtivupon burs the cstUe The t'itaic i' v«bj.\t to a mortgage P oi" 
etfher auitd the corifnif or nm iiL'Kf on if> lioH>.r t trri«J out, and tin 
mortjTis^* dolt n\lcom"d [I) 

(d) P , hums di«coscr«xl a \<-m of ore on the (..tnti of \ m. sik 

10 conccil. and do<^ coni.X'al, the oM-teine of the orr from 1 Tliroiii:h \ •• 
icnorsneo 11 js enabled <0 bus the rotate at an under abIw The lontr' i 
IS totdildeat (he op'ion oI A 

(c) A M ontJthxl to *U(xrr«l to an r'tato at the deith of H , P dif' 

C, hs'ins ireeircsl intollirpnco of P a de-ith prrrents the intelhpeiir^ 
reichinc A., and thus induces A to “cIl him his intere't m the CNtije Tin 
5*110 H >oidth|o at the option of A 

Scope of the section. — The section states the Icjral effoct of coorcjon. 
fraud, and misrepresentation, jn ivndennjr contract*? procured hr 

(<) The same rontmet . he cannot 
M?t up a ilifferrnt one m the same suit 
Ma\ni^} r. /.‘ttm/ip/'U 11^ 1* C, 

O'*!. A. I. P. W-' N"*" 2''’* (*• rorrtpaee 

connection with prnrnl cvnlract 
hw remote). 

(*0 qii-''tioT M rather fh-qwent 

1 1 di'pulei frO*ij a d, fe\ I o' till, 

< \ the Mh rf immoialle property, ey 


//anfj/ \ Hu/e^enJ (IP.’"') 

s^Pott in I 1 M K n> 

IVti 4i7 

((} tndfr fht 3'CTm'''e if /‘rn/'rM 
.\ct l\ of I*".;. ' V, (^,1 |J„ .. II. r, 11. t 
ItMiVr >•'11 ‘Ubjeit I.. <1. .irilrin-i. 
i« t^'unl to ili'^hin.v tlw rn uml ni •• 
indeprn! nth « f nriT- ,jiie«ti n f fnu I 
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tbcm \oidabk (w) , tlic foregoing ‘sections Ijn\c only laid dovai tlicir 
re<specti\e definitions Perhaps the mosfc important parts of the 
section, certainl} those which need the most careful attention, arc the 
exception and the cxidanation These mark, though hardly with 
practical completeness, the limits within which the rule is applied 
Before considering them wc ha\c to pause on the second paragraph 
of the body of the section It reads plainly enough at first sight, but 
the thought docs not seem to b*' reall} clear The part} entitled to 
set aside a \oidablc contract ma\ affirm it if he thinks fit That is 
imoUcd in the conception of a contract being aoidahlc And if he 


alfirms it he ma} require the performance of the whole and c\ery 
part of it (subject to the performance in due order of whatcaer maj 
ha\e to be performed on his own part) or, m default thereof, damages 
for non performance (subject to special causes of excuse, if any, 
which we are not now considering) If, as may well be the case, the 
default is whollj or partly due to the nonexistence of facts which 
the defaulting part) represented as existing this part) can obaiously 
not set up the untruth of his own statement by way of defence or 
mitigation , and, if the case is a proper one for specific performance, 
and if it IS m his power to perform the contract fully, though with 
much greater cost and trouble than it his statement had been originally 
true, he will have to perform it accordingly (v) Is anything more than 
this meant bj the declaration of the affirming party’s right to “ be put 
in the position m which he w ould ha\ e been if the representations made 
had been true ' * (u>) There arc obviously many cases m which such 


{< ) Fraud in the j}tTjormanct of a con 
tract IS no ground for rescission Jamsdji 
' //irj bha (1913) 17 Bom L R 158 
109 af V J/aByaWaa(1921)4G Bom 
489.605 CGIC72C The principle is 
obvious when a man is once bound to 
perform an enforceable promuo any for 
ther inducement or encouragement to do 
80 IS gratuitous and immaterial and bo 
Cannot complain if any expectation raised 
>n tl IS manner is disappointed On tho 
otlerside a promisor cither performs his 
prom e or not if not t! o breach of 
eonlract is tl e same sil etl cr his conduct 
been hone«t or fraudulent (tl ougl 
fraud ms\ 1 a\e otl cr coi sequences out 
" ’ ^,ra t in riminal or laiW 


r^ptcy jurisdiction) It must bo remem 
berod that an act done as the considera 
tion for an offered promise is not the 
performance of a contract for there is 
no contract until it is done and the fore 
going observation does not apply to it 
(») Seo the Specific Relief Act s 18 
below Quten whether this clause can 
usefully bo applied as a measure of n)on''y 
compensation see Sombshah PesUnji v 
Stey of Stale (1927) 109 I C 141 29 

Bom L R 153o AIR 1925 Bom 
17 but this seems a simple case of the 
party basing lost his claim if any to 
rescind tl c contract bj delay 

(tr)Tle Indian Law Commit oners 
draft s\as rurioush worde*! ( I C) A 
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restitution is not literal!}, possible Thus, if the oinicr of an estate 
subject to a lease for an une^pircd term contracts to sell it to a pin 
chaser uho requires immediate possession, and conceals the existence 
of the lease (x), the purchaser cannot be put in the same position as if 
the representation that there was no tenancy, or only such a tenancy 
as Could be determined at will, bad been true Cases may occur, on 
the other hand, uhere a seller of land has held out, though not in 
oppress terms or n dfully, an clement of attractiv eness oi security m tie 
property offered for sale n Inch it is m liis power to realise by some act 
or undertaking on or with regard to adjoining property of bis oim In 
‘such a case there is English authority for saying that he can enforce 
the contract only on the terms of making good ^^hat he has repre 
sented (y) But it is dangerous to formulate general propositions in 
the hu of contract from decisions m suits for the specific performance 
of contracts relating to land, and it is not clear that the facts of the 
decision m question arc not reducible to nusrepresentation or an 
ambiguous offer ^or is it certain that the present enactment can 
aluajs be literally relied on A sells a house to B and bj some 
blunder of A s agent the annual \alue is represented as being Rs 2,000 
ulieu it IS in truth onlj Ra 1,000 According to the letter of the 
present paragraph, B ma} insist on completing the contract and on 
ImMng the diffcrtiicc betueon the actual and the stated aaliio paid to 
him and his successors in title b\ A and A a successors m title for all 
time Nothing short of that mil put him “ m the position in wliieh 
he would Ina e been if the represent itioius made lud been tnu This 
IS oliMOUsly not the intention of the enactment 

There is an important class of cases m whuh altlioiigh there i^ 
no such misrepresentation as to make the contract Noid.iblc, tompIctL 
performance is, b\ reason of imsilcscription or otluiwise uinttamabk, 


jHrsQti mIi*!, rillirr knoniiigb, or »„no 
rnntb. matM n fal*o roprp-cniili n 
’ftl\cTvV> Uc ii\ luces nnotlier In cnit r into 
A coiitnct «itl« liun is IkuihI Io pltur 
lie Ollier in the some positini ns if tin 
representation hs'l Is-in true, nivl iJi 
U.U'iU of his Ojuis so the untract is 
\< I hlle nt tl e optiomt tin p* fon »lio 
Icsrt ini.l.s! Tic. Iitenlh nil 
»ms tl St ll e ,< iitrntl is \ 1 1 h* le < nls if 


the npn-Kiititiin Ia’»i les hft'ini: I"-*" 
iintnii win II mull, iniiiiot l>c sntee 
<|iieiitl^ nn I' ro«)<I 'smh a nstri ti » 
f thi Hiislil put) a ri„l ts IS «e fs h '« 
iiitkn wn ti the li« 

(.r) 1/ rj’ifi \ fi lefniiri't ///nfi'i 
fall (IKSSI M Mt 1 lia 

(y) It-ft > \ I dir.lh (!'•' •>, 1 V 
h P I r‘»* liifll er I ri s IS I { *r 
llrl|.-l \ t Ul w 
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and epccific pcrfonmncc will be decrcwl subject to compensation for £ 
the defect It was ongiinlly proposed to deal uith such ca*ies m the 
Contract Act. The cinctmont go\cniiiig them is now to be found m 
the Specific Relief Act, s 1 1 , sec the comments thereon below. 

Suit by representatives —The option of n\oiding a contract 
procured in anj of the waj s mentioned in ss 19, 19 a, is exercisable by 
the part} ’s rcprescntatii cs unless at the date of lus death he had lost 
it by acquic'ccncc or othem ise It is rather surpnsmg that the ILgh 
Court of Bomhaj has been called upon to reject on apparently serious 
argument to the contrarj (z) 

Exception ; Means of discovenog truth —The exception is wider — 

Mc must suppose dchberatcl} so— than the corresponding English 
authorities In England the principle is that if a man makes a positii fl 
statement to another, mtcndiog it to be rebed on, he must not iomplam 
that the other need not have relied upon it “The purcinscr is 
induced to make a less accurate ciamination by the representation, 
which he had a right to believe ” (a) The test is not whether the 
party might have inquired for himself but whether he did mqmrc and 
trust his own mquiries rather than the representation (6) , and so far 
IS this doctrme from bemg confined to eases of actual fraud that there 
IS no dccisn c or recent authority for not opplymg it even to eases v\ here 
the misrepresentation consists only in failing to disclose some fact 
which ought to be disclosed, Ko doubt there may he a question 
whether the party alleged to have misrepresented a fact really said, 

“I tell you It IS so,” or only “I thmk you will find it so ” This 
question will according to the circumstances, be of the construction of 
particular words, or of the inferences to be drawn from words and 
conduct Again, the possession of obvious means of knowledge may 
lead, m some cases, to a fair inference that those means were used and 
rehed on But still the teal pomt to be considered is whether the party 
misled did put his trust m the representation made to him of which he 
complains, or m other information of his own In the latter case the 
misrepresentation did not really cause his consent In other words, the 
(z) Skramn Goda r Ktuhtram Dtji p 114, a^re 
(1926) 51 Bom 133, 1001 C 932 The (o) Djtr t Uargratt (1805) 10 Ves 
head note has the effect of suggesting 605, 610 SB B at p 39 
quite ^ODgly, that the Court had some (5) Rtdgrait t Hurd (1881) 20 Ch 
doubt on this point it did, for abundant Div 1 
caution, add other reasons And see 
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present Exception, so far as allowed by English law, is logicaU) nothing 
but a branch of the following Explanation However, the u ords of the 
Exception arc perfectly clear If, as seems not altogether improb 
able (c), they were not intended to alter the Enghsh rule, the^ were 
chosen with singular mfehcity It will be observed that the Exception 
does not apply to cases of active fraud as distinguished from mis 
representation which is not fraudulent (d) A \ endor of a house and 
land knew that the purchaser wanted immediate possession and, while 
admittuig that the property was occupied by a tenant, first concealed 
the fact that the tenant had a lease, and then pretended that the lease 
Was forfeited , the purchaser was entitled to rescind the contract 
although he might ha\e ascertained by independent ingmry vhat the 
tenant’s interest really was (e) 

The ordmary diligence of which the Exception speaks maj be 
taken to ho such dibgcnce as a prudent man v ould consider appropriate 
to the matter, havmg regard to the importance of the transaction m 
itself and of the representation m question as aflectmg its results A 
possibility of discovering the truth by inquiries in\ohwg trouble or 
expense out of proportion to tlic value of the whole subject matter 
would not It IS conceiaod, be means of discovering the truth vitli 
ordinary diligence ” In J?e Aursey Spinning and Weaving Co (/), 
cited at p 124, ante, it uas contended on behalf of the company that 
the exception to s 19 was applicable to that case, and that the hank 
could have discovered vith ordinary diligence that the company vas 
not bablo on a bill drawn by its secretary, treasurer and agent 
SargentJ said “ No ordinary diligence wouldhaae enabled the banl 
to (liscox cr that the compan> was not liable on this bill The form of 
the bill Mould naturallj l^'^d the bank, as it admittcdl> did lead the 
ban] , to suppose that it >\ as the company s bill as rcprcscntLcl an 1 the 
discox cry could on^ be made b> persons tnuiiul in the hv\ and after a 

(c) At least tl «• rca ling out of conJi 3CI \3 btcnlu/ linijnL 

lions of Sale mtngltoh does roloofstjtnto (jaiO)3jJ5on at p 31 
means ol dwwcrmg the truth lor n («f) >W lt> AAort » 6 rjhar, IaI 
buyer who docs not understand 1 I glisb (1901) I uni ^ oo 4J 
ard such a buM.r at a sale under il o (#) J/cTsr«fi r Guun^tryi r/ j/a Jara 

direction of tie Court 13 cntJtlo<l to rrl> (I8‘*S) U 51' I •*11' -*31 'x-e al>o 

on statements midt. bj tic BUclionwrm Jojen^n \(ilh \ Cfianfra Aumtr (liilO} 

ttvo jitescneo and Icaruig of tie cl cf 4_C«l SS at p 31 21 I C 193 
clerk in charge Aah J/ra » (/) 5 Jlom *>' 

IhrjHnni (1903) 30 Cal 3.3 . I I 
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careful examination of legal autbonties *’ But ^vhere a purchaser of 
nee stored up at a place to irluch he had an easy access refused to 
take delivery on the ground that the ncc v.as of an mfenor quaUty to 
that contracted for, it was held that he could not resemd the contract, 
for he could have discovered the inferiority of the quaUty by using 
“ ordmary diligence ” (5) 

Explanation: as to “caosing consent.” — The prmciple of the 
caution given here is obvious A false representation, whether fraudu 
lent or innocent, is merely irrelevant if it has not mduced the party 
to whom it was made to act upon it by entermg into a contract or 
otherwise He cannot complam of having been misled by a statement 
which did not lead him at all In the common phrase of Enghsh text- 
books, the representation must be definable as dans locum contrac^ut, 
bnngmg about the contract Hence an attempt to deceive which has 
not m fact deceived the party can have no legal effect on the contract, 
not because it is not wrong in the eye of the law, but because there is 
no damage This rule is appUcable where a seller of specific goods 
purposely conceals a fault by some contrivance, m order that the buyer 
may not discover it if he inspects the goods, but the buyer does not in 
fact make any inspection (/i). “ Deceit which docs not affect conduct 
cannot create liabilities ” (t) In particular cases it may be hard to 
determme whether a certam representation was m fact rehed upon so 
that it can bo said to have caused consent to the contract This 
question, where it arises, is a question not of law, but of fact {3), on 
which the character of the statement made and the probabihty that it 
would influence a reasonable man’s determination may be taken mto 
account “ If it is pro>ed that the defendants with a %'iew to mduce 
the plamtiff (X,) to enter into a contract made a statement to the 
plamtiff of such a nature as would be likely to mduce a person to enter 
mto a contract, and it is proacd that the plaintiff did enter mto the 
contract, it is a fair inference of fact that he was mduced to do so by 

(g) Shosht ilohun Pal y Aoi>o Krulo bansg mado the statement and tbo part^ 
(1878) 4 Cal 601 to whom it was made, as plaintiff and 

(A) Uortfall y Thomas (16C2) 1 II & defendant, will depend on the form in 
C 00 , 130 R R 391 which each case comes before the Court 

(i) Anson p 207, 17th ed tho auit may be to enforce or to resemd 

(j) Cumev rennicl (ISSC) Punj Roc the contract, or (as in the case now 

cited) to rteorcr damascs for the uTong 

(1) Of course the positions of tho party of deceit 
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\B. tie fitatement Its irejgit as evidetice must greatly depend upon 
tic degree to whaci tie action of the plaintiff was IiLely, and on the 
absence of all other grounds on which the plaintiff might act ( 1 ) 
There is no nilc of law that onj particular hind of statement is ncces 
sanly material iti some cases and immaterial m others In general 
one man’s money is as good as another’s, and in a contract of Joan the 
lender’s personality is mdiffercnt to the borrower , but where a money 
lender who has acquired an evil repute for hard deahng in his own 
name advertises and lends money m assumed names, it is a pernnssiblc 
inference of fact that the concealment of his identity uas a fraud 
inducing the borronor to contract with him (m) The fact that a 
person has tahen pams to falsify or conceal a fact is cogent evidence 
that to him at any rate that fact appeared material, and the falsification 
or concealment an important condition of obtaming the other party s 
consent A man nho has so acted cannot afterwards turn round and 
say, “It could haie made nodiffeienceif you had Inown the truth ” 
Illustrations. — There is nothmg calling for particular comment m 
the illustrations to tbs section, except that the case put m lUustra 
tion (o) would now be more simply disposed of under the specific 
provisions of the Transfer of Property Act , sec the note on it above 
Eescisswn of voidable contracts — As to the consequences of the 
rescission of voidable contracts, sec s Of 


Specific Performance — As to the effect of fraud and misreprcsenta 
tion on the rights of a party to claim or resist specific performance, sec 
Specific Eehef Act I of 1877, bs 2G (a), (b), (c), 28 (b), 31, and 35 (a) 
Eight of third party cannot be set op.— It is no defence to an appa- 
rently regular claim to property to suggest, without show mg any title of 
one’s own, that the original transaction from which the claunant’s title is 
denv ed may iav e been v oidabic under tbs or the following section (n) 


190 . .■\Viieii consent to an agreoment is caused by 

Po^^er to Ect undue influence, the agreement is a contract 
aaicio contract m voidable fit the Option of thc imrty whose 

duced by undue ^ x -• 

influence COnSCHt WAS SO CaUSCd. 


11) im./A V CAaJ^d (I8SJ) 0 App (") Tr,ml,tL Jlhlv ' 

U IbP.JDOlWIlhclbura) sJ,m™rlUll)3(.aom 37 TLu.oull 

(m) Conl^nr i/rtrt [ 1 6»3J 2 Q II Cll lo too eWcUry to c.ll (ur J •culon CT 
ji^ report lo EnjUnd 
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Any such contract may bo sot aside either absolutely 
or, if the party ^^ho was entitled to avoid it has received 
any benefit thcrcimdcr, upon such terms and conditions 
ns to the Court (o) may seem just. 

(ft) A a son forgwl H ’• ofttno to o proniissory rote B , unJpr 
throAt of rro«p<;«ting A ’s son, olitdinA a bond from A for the amonnt of the 
forged note If B incs on thrt bond, the Court mftj* set the bond a«ide 
(b) A I a mono} lender, adraneca Ha 100 to B , an agriculturist, and, 
by unduo mfluenee, induces B to cTccnto a bond for Bs COO with interest 
at C per cent per month The Court may act tlio bond asi ie, ordering B to 
repay the Rs 100 n ith anch interest a# may seem just 


This section, inserted by Act VI of 1899, s 3, appears to bo 
intended to give express sanction to the constant practice of Indian 
as well as English Courts in eases of unconscionable money lending, 
namely, to relieve the borrower against the oppressive terms of his 
contract, but subject to the repayment to the lender of the money 
actually advanced with reasonable interest (p) (See the illustrations ) 
The rate of mtercst allowed by the High Courts as reasonable has 
Naried, accordmg to circumstances, from 6 and 12 per cent m Bengal 
to 24 per cent m Bombay and the North-West Provinces (y) See 
notes to s 16, “unconscionable bargains,” p. 108, above 

The second paragraph is the only portion of the section that is 
new. However, as it stands it is virtually a reproduction of ss 35 and 
38 of tho Specific Relief Act The combmed effect of tiiose two sec- 
tions 13 that a contract m wntmg may be resemded at the suit of a 
party when (amongst other causes) it is voidable, hut that the Court 
may require the party rescindmg to make any compensation to the 


(o) The refusal of terms suggested by 
tho Court leaves this discretion freo 
Sundar Ita% r Suraj BaU lia\ (1925) 47 
All 932. 88 I C 1013 

(p) Cited with approval m Poma 
Don^a V TTiWkini GtUeapte (1907) 31 
Bom 318, at p 352 

(g) Ilolhoormohun Boy v Sooreiufro 
Narain Deb (1875) 1 Cal 108, ilae- 
hntoih V Bum (1877) 2 Cal 202, 
Chvnnx Kuar v Bup Sxngh (1888) 11 
All 67, affirmed in appeal fu6nom Baja 
ilobhim Stngh v Baja Bup Singh (1603) 


15 All 352, L R 201 A 127 (where 20 
per cent was allowed) , Dhanipal Das v 
Mantahar Balchah Singh (1906) 28 All 
670, L R 33 I A 118, ilantshar 
Bakhsh Singh v Shadi Lai (1009) 31 All 
386, 1, R 36 I A 96 {where 18 per 
cent was allowed) , BaJhshan Das v 
Hadan Lai (1907) 29 All 303 (where 24 
per cent was allowed) , Poma Dongra r. 
IFiKiow Oilltspit (1907) 31 Bom 348 
(where 24 per cent was allowed) , Rannee 
Annapumiv iSuufninufAa (1910)34Mad 
7 (where 24 per cent was allowed) 
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muted Will from forming a contract, any more than from making the 
terms of the contract, when thus concluded, [from being] (y) binding in 
spite of any future change of circumstances ” (le) As observed by the 
Judicial Committee in Pem Samt v Pepresentatnes of Salugar, “ the 
grant, whatever its eSect, was nob necessarily avoided beciuse subsc 
q[uent events disappomted the expectation in which it was made ’ (x) 
But where a settlement was entered into between Government and 
certain manidcrs in respect of a village whereby the latter agreed to pay 
a certam yearly qmt rent, and both parties behoved that the mamdars 
were the superior holders of all the lands in the village, it was held that 
the settlement was void as regards a portion of the lands which subse 
quently turned out to be ivarUa lands held by certain girassias as owners 
m possession (g) Where a property agreed to be sold had been notified 
for acquisition under the Calcutta Improvement Act, and neither the 
vendor nor the purchaser was aware of the notification at the date of 
their agreement, the notification was held to constitute a matter of 
fact essential to the agreement withm the meaning of this section and 
the agreement was declared void (?) Upon the same principles a com 
promise of a suit will be set aside if it was brought about under a mii 
take as to the subject matter of the agreement (a) The \*iew thus 
expressed is confirmed by later English cases Not only a com 
promise (6) but an order of the Court made by consent (c) may bo set 
aside if the arrangement was entered into even under a one sided mis 
take of counsel to which the other party, howe%cr innocentl> contri 
buted, or c\ en otherwise if the mistake was such ns to prci ent an} rc d 
agreement from being formed A fortton it is so m the case of the 
mistake being common to both parties (d) The existence of a sepatato 
warranty m a contract of sale is cridcncc that the matter of the war 
ranty IS not an “ essential "part of the contract In such ease il there 


\\) S\c , tUesQ worjj are eTi<leotly 
msortod by a clcncol error 
(if) IbKl p 158 

U) U 61 A. CUatp W 

(j) Sceretanj t>J Siatt Jot Indxar 6M^ 
Jfth>ngff‘nt(tS02)miom 407 
{t] 2,urtingDa3Sj^othanr ChuUooLaJl 
J/u/<r(lt>«3)tOCal C15, 74 I C 09C 
(aj Sxbtt Solomon x Atdool Atttx 
(ISSI) 6 Cal C37, "00 Rot a com 


pron»i<H) on a dispute 1 title is not oflcctetl 
by a later Jccwion upon Oat iHlo 
ISVcy of Slalt V Aoi* (i£l27) 

tool C 730. A I R 1027 Oudh lt»S 
(caWppel perhap* the Utter rcatonf 
(6) Iltehnanr /lerenT[t89 j2Ch M3 
<«) T Snndrftm (IfiO') 2 Ch 

tat 

(d) BudJ/rt/ittA JJoHltny Co x II 
Aofer A [1805) 5 Cl 273 
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IS a btoacli oi the warranty, the potdiasei is only entitled to com 
pensation for the breach, and the sale la not even voidable It is still 
a stronger case where not only no warranty is gi\ en by the vendor, 
but the purchaser buys “ subject to all dcfccia ” Thus, where a mort- 
gagee sold his claim under the mortgage subject m cllect to all defects, 
and it was subsequently discovered that the mortgage was moperativ c, 
as it was attested by only one witness, it was held that, though both 
patties were ignorant of that fact at the time of the assignment, the 
purchaser was not entitled to rescind the contract and claims 
back the purchase money, the purchase having been made subject 
to all defects (c) An admmistration bond given under s 256 of 
the Indian Succession Act, 1865 (now s 291 of Act XXXIX of 
1925) IS not void under this section, though the party to whom 
the grant of letters of ad mini stration js made may have obtamed 
the grant by fraud upon the Court, and though neither the sureties 
nor the Court to which the bond is passed were aware of the fraud 
when the grant was made In a modem case letters of admmis 
tration of the estate of a deceased person were granted to A on cxccu 
tion of a bond by him and two sureties engagmg for the due admmis 
tration of the estate It was subsequently discovered that A was not 
entitled to the grant, and that he had obtamed it by false and fraudu 
lent representations made in his petition for letters of administration 
The grant to A was thereupon revoked, and a smt was brought against 
the sureties to recover from them the amount misappropriated by A 
and forming part of the estate One of the defences raised on behalf 
of the sureties was that the bond was void under the present section 
and tint they were not therefore liable upon the bond It was con 
tended that both the Court and the sureties were under a mistake as to 
a matter of fact " essential ’ to the agreement, namely, that A was 
entitled to letters of administration, and that the sureties would not 
have executed the bond but for that mistake But a majority of the 
High Court of Calcutta held that (be mistake of the Court and of the 
sureties did not relate to the essential subject of the contract The 
decision was also bi'^cd on the ground that the liability of sureties 
under an administration bond did not depend on the lalidity or 
jn\Tilidity of the grant {/) This decision was upheld on appeal to the 
(<) Aarffurr (I'W) 30 of BthtU 53 C 4 I 111 tee 

Mtd C^l {urt> Blirlyrp "3a — *46 — 

(/) /Vfovfni Ihitl r Adn Cm »nd"55 
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King in Caiincil {g) The same pnnciple has been held to apply to 
surety bonds under the Guardians and Wards Act VIII of 1890 Thus, 
where A was appointed guardian of the propertj of a minor on passing 
a boatj to fie District Court executed hy him and B as surety for the 
due mungement and reahsition of the minor’s property, and faded to 
account for the income of certam property Tvhich actually belonged to 
the minor, but vfas not included m the list of properties belonging to 
the minor annexed to the petition for his appointment, it was held that 
B nas liable to make good the amount, though it might be said that 
both the Court and B nere led to believe by A that the property did 
not belong to the mmor (h) Sec also the commentary on s 13, abov o 
In a Bombay case (i), A , fraudulently representing himself to he 
B , purported to mortgage to C property belonging to B C then 
transferred the pretended mortgage to D B insisted that the mort 
gagor should be a party to the deed of transfer A , still personating 
B loined m executing that deed as a concurring party The deeds of 
mortgage and transfer contained the usual covenants (j) B subsc 
qucntl) discovered that the mortgage and transfer deeds nerc not 
executed by B , but by A personating him, and he sued C for return 
of the transfer money The Court of first instance held that I) was 
not entitled to a return of the transfer money , but, on appeal, the 
case wa& held to be one of a mistake of fact under this section so that 
C was bound under s 05 to repaj the transfer money to D The 
correctness of the reversal seems doubtful On principle D n as not 
entitled to recov er as on a total failure of consideration for although 
the assignment passed nothing ns a con'cyaiico, it gave D a title to 
the debt (for which the property was o«l> a socuritj) as against A , 
who was clearly estopped from denjmg his identity with B for this 
purpose , and lihcu isc, bj estoppel, a right of action against hun on 
the mortgagor’s covenant for title express or implied Moreover D , 
havm" reqiured the supposed B ’s concurrence liad not relied on nii} 
a'^^utanec of C 's as to the rcnlit) of the mortgage made m the mnic of 
B ThefactCasprosumablj itwits)thntA was missing or insolvent or 

B ^ (lOOS) S5 Cal .IT 0) TUo report is not clear m to tl u 
351 A 100 ludgmcntj ns iTporte<l nns not 

(A) -^orat aofldra Toy ▼ Tayms falutwlory Clan v [IS’5) 1 tl 

JManJc/n'0^)iiC W \ 4%t lOCTSSt is in /«ro«r o/ U e dM.iGn 

ii) Itmatl Al^aralhia r VatlaUayt nn 1 the opinion rtprr.se.1 in 0 e 

(IPlC)'lOPom C33 311 C teU tat be «!wtin?iil«f e<I 
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both (loo-? tint ifloct the \rp'i\ rrMiU Tlien to thn In-lnn Art- il i- 

oh\ toil- tint there no contnrt fnntiM Wt^rm r ntrlP , but 1) 

jml C not under the nprernient, but n* ron^idmttnn for nn n'^^ipn 
merit unde in pur-umre of it, nnd tlierrfnrr it do<'' imt thit 

- 05 of the present Act npplic- to tbi< n-o uejthf'T «b>^- nns tbme in 
the Tnn-fer of PropertN Art 'erm npplirnbl'’ 

Specific Performance — \‘i to the n^jht of n prrtx to re‘*t't -iwcifir 
porfomnnee of *1 contnet on the prouinl of iiu«lnl»r f-rr ‘'penfie llnhef 
Act s fiC [ti) nnd (b) nnd *» 28 (tv) below 

RcclificaUon — ^Thc Courts will not reetif) nn tn-lnimont on the 
gTOund of mistnVc unle'ts il n pbo\vn tbnt there nn nctml conclnde<l 
contrnct 'inteccdcnt to the m^tniment <o«pht to lie rectififnl nnd tint 
the contrnct is iniccuritclj rcpre<iente<l m the instrument Thus m n 
Bomhaj case (/) the phmtitTschnrterwln stenmer from the defpnd'ints 
to sail from JetUh on *' the lOth Aupnt lfi^2 (fifteen dnj s after the 
^oj)" in order to comc) pilgrims returning to Ilombnx Thephm 
tiCs behexed that “ the 10th August 1802, coTTosponded xvith the 
fifteenth day alter the Jlaj, but the defendants had no belief on the 
subject, and contracted onlj xvith respect to the Ilnglish date The 
10th, Julj 1802 and not the lOtU August 1892, in fact corresponded 
wath the fifteenth day after the Uaj On finding out the nustakc the 
plaintiffs sued the defendants for rectification of the charter part) 
It was held that the agreement was one for the 10th August 1892, 
that the nustahe was not mutual but on the plaintiffs part only , and, 
thereiore that there could be no rectification The Court further 
expressed its opinion that cxen if both the parties were under the 
mistake the Court would not rccitfy but only cancel the instrument, 
as the agreement was one for the 10th August 1892, and that date 
was a matter matcnally inducing the agreement See also Specific 
Relief Act, Ch III , below and the undermentionod case (f) 

Compensation -~Notc, m connection with the present section, the 
ptoxusion of s 60 that when an agreement is discovered to be void any 
person who has received any advantage under the agreement is bound 


(l) Ila)i <4tK{u2 Rahman AUaralhxa y AIR 1930 Ranir 12 
ThtRomhayaniReTixaSltamhangattom, (I) Madhavji t Ramnalh (1P06) 30 
Co (1892) 1C Bom B61 tollowed V Shwf Bom 457 
Thauvg v U KyamDun 125 I C 259 
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to restore it, or to make compemation for it. to the person from whom 
he received it It is or should be elementarj learning that a dehaeney 
in quantity of land (or anythmg) sold which can be adequately dealt 
with by compensation does not come within this section at all (m) 


21* contract is not voidable because it was caused 
Effect ot mi? by a mistake as to any ]air in force in British 
tales as to law India , but a mistake as to a law not in force 
in British India has the same effect as a mistake of fact 

Illualration 

A and 33 male a contract grounded on the erroneoua belief that a 
partieolar debt is barred hy the Indian law of limitation Tho contract is 
not Toidable (n) 

The general language of this section represents with approTiraate 
fidelity the current doctrine of te^t books <1 otvti to the time when the 
Act was framed, namely, that relief is not given against mistake of 
law Howcaer, modern authority has shown that tho doctrine m 
question is not acceptable without rather large qualifications which, it 
IS apprehended, Indian practitioners cannot safely neglect Certainly 
mistake of law does not unia ersally or generally jn\ abdate transactions 
m which it occurs , but neither does mistake of fact A man camiol 
go back upon what he has deliberately dono— not to speak of ctcusing 
himself from Uabihty for a vrrongful act or offence — morel}’ hocvisc ho 
alleges that he acted under a misipprchcnsion of the ha It is a 
citizen’s business to know, by taking professional advice or otherwise, 
so much law as concerns him for the matters ho is transacting No 
other general rule is possible, as has often been observ cd, without offer 
mg enormous temptations to fraud Nev crtbcless in England, at any 
rate, *' it IS not accurate to say that relief can nev cr bo giv cn m respect 
of a mistake of Jaw ” (o) , for where the mistake is so fundamental as 

(m) cr Ton V Shuny Po Tu (1027) hothbylrgalpnaetploMnythocxrrcMi 
100 I C 327 , 5 Bur L J 20C terms of 8 20 If there fa rcall/ a com 

(nj There was « swrenl lUa^tration to aon roiitulo on an cwnlfal mntlpr of 
this section \ and B rnako a con fact there is no contract at all »o tJ« 
tract proun Jed on an erroneous I-elief Illoatntlon was at best out of place It 
MtotlchwrrsuUtmsbilfaofexcIiango was struck out hy thr rcj^alin;; an I 
fn Franco The contract fa mdallc amending Ac* 

In tbfa illufltration reJoWe was an (a) AllfOnl T JUUcr [18!WI2 Ch 
obTiotJS sUp for r>*d which fa injaliTd 351 per Stirling J 
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to prevent any real agrecineut upon the same thing m the same 
sense ”(s 13, p 81 , abo\e) from being formed, it is immaterial of what 
kind the mistake v. is, or how brought about And in India it docs 
not seem that the present section was intended to gi\ e vabdity to any 
apparent agreement not satisfying the conditions of real consent as 
laid down m ss 10 and 13 Aloreover, it is to be observed that the 
existence of particular pri\ atenghts is matter of fact, though dependmg 
on rules of law, and for most civil purposes ignoarnce of civil rights — a 
man's ignorance that he is hen to such and such property, for instance — 
IS Ignorance of fact A man's promise to buy that which, unknown to 
him, already belongs to him is not to be made binding by callmg lus 
error as to the ownership a mistake of law (p) There seems to be 
nothmg to prevent the Indian Courts from foUonnng English authority 
in cases of this kind, as m fact the Calcutta High Court has done (j) 
A agreed to take a lease from B of certam lands mcludmg mmeral 
rights for coal mining operations it was provided that B should make 
out a good title to the property The lease was held by B on a tenure 
■which was bebeved by both A and B at the date of agreement to 
carry With It mineral lights A made several payments in advance to 
B , but later when a decision of the Judicial Committee and a decision 
of the Calcutta High Court threw very grave doubts upon this under 
standing of the law, A refused to cany out the agreement, and sued B 
for refund of ada anccs It was held following the prmciple of Cooler v 
Fhbbs (r)lhat the case 'was one of a common mistake as to a matter of 
fact, and that the agreement was void under s 20, and A was entitled 
to a refund of the advances made by him (Sees 66, below ) 

Again the section does not say that misrepresentation, at any rate 
wilful misrepresentation, of matter of law, may not be ground for 
av oiding a contract under s 17 or s 18 

As to the second clause of the section, British Indian jurisprudence 
has adopted the rule of the Common Law that foreign law is a matter 
of fact, and must be prov ed or admitted as such, though the stnetness 
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of the rule has been somewhat relaxed by the Evidence Aotfs) 
Accordingly the statement or findmg of any foreign law on which the 
Court proceeds in a given case is no more bmdmg on the Court in any 
future case, ei en apart from the possibility of alteration m the Ian m 
question, than any other determination or assumption as to matters of 
fact 

The cases m which the present section has actually been applied 
have been fairly simple Thus where a mortgage bond provided that 
if the mortgagor failed to redeem the mortgaged property within eight 
years the mortgagee should be the owner of the property, and the 
mortgagor, bemg unable to redeem, executed an absolute transfer of 
the property to the mortgagee, and put him m possession, it was held 
that a purchaser from the mortgagor of the equity of redemption 
subsequent to the date of the transfer was not entitled to redeem, 
e\en though the mortgagor might have been ignorant of bis right to 
redeem the mortgage notwithstanding the clause m the xuortgngo 
pxecludmg him from doing so (t) Here there wos a complete convey 
ance and transfer of possession from the mortgagor to the mortgagee 
But if the matter had rested m contract only, and there nas no transfer 
of the mortgaged property, the mortgagor would haie been entitled to 
redeem the mortgage, on the principle “ Once a mortgage, always a 
mortgage ” There would ha\e been no consideration for a promise 
to transfer the property to the mortgagee, and the question whether 
there was any mistake, and, if so, whether of fact or law , v ouJd really 
ha\Q been superfluous 

An erroneous belief that a widow forfeits by her remirnogo the 
rights of an occupancy tenant under the hf -W P Tenancy Act, to 
V* hich she has succeeded on the death of her first husband as his heir is 
a mistake of laa , and a contract grounded on such belief is not \ oidable 
though the mistake may bo comwoQ to both the parties to the coii 
tract («) Similarly, an erroneous belief that a judgment debtor is 

(«J Indian tMtlcnco t 3S of auch country fontaincd in a took pur 
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botind Ii-r, *3 pT c:i t*.’ az:--!::* th'^r:L.b no 

xntcrcs* Laa a^ar - I" ^ a r=_!tal'' c' b~, an 1 a 

coatrac* g — cn n--* t- Li^ h a b ’ ! la no* 

a b'Lof aa to a ma‘ • c' in'* *-y t*.** ar^m^'n* ^ hia t^e 

meaninzc's i) t..-* JnL''-tI O’nini***'^ *o L*’i la (7ctuZ /> »j 
V J/ur^»(r) Tr.-* u (L£'~n *o r^xn**!!* h a oa of th'* 

Bonbar Hlfh C''*:r* tha* a Cf‘n*'~ir* c'^a tb*' c~cin'x>-« b li‘'f 

that a jcdnn:''n*-d*b*r* is t“ li~ to pr in* ”n * oa tb'* 
amonnt, tbonnb no in*<'-»'‘»* ba? t*^a aTfa-d*^ br tb** d•^r^co was vox 1 
under • 20, as b*^ a crn**ac* n*o un Ic*^ a mi«*ake as to a 

matter of fad eL.<'n*ial to tb* a-**Tr'n'*n* (tr) It was «ji 1 in that case 
that such a nnstakc was “ a mi*tALc as to th<' private nnhts of the 
parties and as rich a ia^*ake of fie* * Tba* such a mistake is not a 
mistake of fac*, but os'* of law, is abunlantlv dear from Sdh Gohil 
IJasj’s ca«<‘, wh'TC th'^ir I/)-cLhip sai 1 “ There was no doubt, a 

mistake of t'lf on th'^ part of th'' d'‘fcn<lants in mppo mg that execution 
could be i_nu*d fo* interest upon tbe amount decreed from the date of 
the decree to th<' dab of realisation, no «uch intcre't haMng been 
awarded hj the d‘'cree Bet that mistake appears to ba\c been 
common not onlj to the plamtilT and tbe defendants, but aUo to the 
[Court which made the order of attachment] ” (x) 

22. — X contract is not \oidabIe mercl} because it Mas 
mSSr5 caused by one of the parties to it bein^ 

M to matiCT of fact Under a mistake as to a matter of fact 

At this day this section may seem open to the remark that it 
contradicts a proposition which no competent Inn’jcr nould think of 
assertmg But when the Act was framed it was not ob\ loiisl) super 
fluous , for strange things had been said withm the foregoing ten } e irs 
or thereahouta by one or two of the Judges of the Court of Chancer) 
and lawyers practismg m the Courts as they then m ere of Common 
Law were not expected to have any knowledge of cquitj and regarded 
the doctrmes laid down m the name of equity by Vice Chauccllors as 
mysteries which did not concern them 
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As an iUustration of the rule, Baji Abdul Rahman AllaraUia v. 
The Bombay and Persia Steam Naeigation Co {y), cited in the com- 
menfary on s 20, p. 139, above may be referred to 

23. The consideration or object of an agteemeat is 

What considcra lawful, UnlcsS — 
tions and objects ‘i • i- -t • i 

aro lawfai and IS forbidden by law ; or 

is of SUCK a nature that, if permitted, it 
would defeat the provisions of any law; or is 
frauduJenfe; or 

involves or implies injury to the porson or property of 
another ; or 

the Court regards it as immoral, or opposed to pnbjic 
policy. 

In eacITof these cases, the consideration or object of an 
agreement is said to be unlawful. Every agreement of 
which the object or consideration is unlawful is void. 

lllustratiOM 

(a) A agrees to sell his house to B for 10,000 rup«8 Hero B ‘e promise 
to pay tlio sum of 10,000 rupees is tho consideration for A 'a pronu^o to 
sell the house, and A ’s promiso to soil tho Loose is the constdcratioo for 
B ’a promise to pay the 10,000 rupees Tbeso aro lawful coiisicleratioos 

(b) A promises to pay B 1,000 rupeesat tho end of bit moothsifC , uho 
owes that sum to B , fails to pay it B promises to grant timo to C aciord 
logl^ Hero tho promise of each party is tho cousideration for tho promise 
of tho other party, and they aro lawful considerations 

(c) A promises, for a certain sum paid to him by li , to maLo good to 
B tho Taluo of bis ship if it is wrecked on a certain Towage Hero A 's 
jvoaiiso 13 tho consideration for B ’a payment, and B ’s payment w Iho 
consideration for A 's promise, and thc»o arc lawful considerations 

(d) A promises to mamtaiQ B ’a child, and B proin 2 :>ei to pay A l.COO 
rupees yearly for tho purpose Here, tho promise of each partj is tho con 
siJcration for tho promiso of tho other parlj Thej aro lawful considerations 

(c) A » B and C enter into an agreement for tho dni'ion among them 
ol gams acquired, or to bo acquired, Lj llicra by fraud Tho agreement n 
Void, as its object is unlawful 

(f) A promises to obtain for B an emplojinent In tho public Bervlec, 
and B promt es to paj 1,000 rupees to A Die ognement l» void, as the 
consideration for jt Is unlawful 

fg) A , being agent for a landed iroprh tor, agrrci for money, without 
tho knowledge ol bis pnnopvl.tooUvmforB nleasi of land lelongmglohli 
pnncijul The agreement betwevn A. and B tv void, as it implies a fraud by 
concealment b} A , on his principal 


(y) 10 Itom WI, 
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(h) A promucsB to drop a prosecution which be has imtitutcdagiuist ^ 
B for robbery , and B promises to rcstoro the value of the things taken Thej 
agreement is void, ns its object is unlanful 

(i) A 8 estate Is sold for arrears of revenue under the proMsions of an 
\ct of the Legislature bj which tho defaulter is prohibited from purchasing 
the estate B , upon an understanding nitli A , becomes the purchaser and 
agrees to convey the estate to A upon receiving from him tho price which D 
has paid Tho agreement is void, as it renders tho transaction in effect a 
purchase by the defaulter, and would so defeat the object of tbo law (.) 

(j) A who IS B 'a mukhtar promises to exercise his influence as such 
with B in favour of C , and C promises to pay 1 000 rupees to A Tho 
agreement is void because it is immoral 

(k) k agrees to let her daughter to hire to B for toiicubinage The 
agreement is void because it is immoral though tho letting may not be 
punishable under the Indian Bcnal Code 


Unlawful Objects — By a 10 an agreement is a contract {te 
enforceable) only if it is made for a lawful considention and with a 
lawful object The present section dcchtcs what kinds of consideration 
and object ate not lawful Its phraseology is not happy (a) Properly 
we speak of tho consideration for a promise, not the consideration of an 
agreement If I agree to sell you a piece of land for Rs 20,000, my 
promise to convey the land is the consideration for your promise to 
pay the price, and your promise to pay the price is the consideration 
for my promise to convey the land There is nothmg that can be 
called the consideration of the agreement between us as a whole If 
we read “ promise ’’ for “ agreement,” the text becomes clearer , and 
s 2 (e) (pp 13, 32, 33, above) though that sub section is itself not as 
clear as might be desired, appears to warrant us m domg this See 
also illustration (a) to the present section 

The word " object ” in this section was not used m the same sense 
as ” consideration,” but was used as distingmshed from “ considera- 
tion,” and meant ” purpose ” or “ design ” It was so observed m a 
case where A had agreed to sell goods to B , and B while m insolv ent 
circumstances assigned the benefit of the contract to his brother m law 
C for a consideration of Rs 100, the object both of B and C bemg to 
defraud B ’s creditors It was stud that the consideration for the 
assignment, namely, the sum of Rs 100, was lawful, but the object 


( 2 ) See Mohan Lai v Udat liarajan nearly to those framed by the Law Com 

(1910) 14 C \V N 1031 , 7 1 0 2, QissioDers in the first draft, cl 10 The 

vhich u a parallel case text is qmte different 

(a) The illustrations correspond very 
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was unlawful, as ifc was to defeat the provisions of the Insolvencr 
Act (6) ^ 

■Witli regard to a consideration being forbidden hy law, it is to be 
observed that, where the consideratiou is a promise, it may be forbidden 
in one of two distmcfc senses The promise may be of somethmg which 
It would be unlawful to petlorm , and here it is perhaps simpler to say 
that the object of the agreement, namely, the unlawful performance, 
IS forbidden Sometimes, on the other hand, although there is nothing 
nnlawfuf m performing the promise, a positive mle of law, founded on 
reasons of general expediency, will not suSer any legal obligation to 
arise from a promise of that Lind So it is in the coses of nagers, and 
of agreements in restraint of trade outside the limited sanction given 
to them In such cases we shall say that the objt ct of the agreement 
IS not unlawful if by “ object ’* we mean the actual performance , but 
we shall say that it is unlawful if by " object wc mean the creation of 
an obligation to perform the things promised This ambiguity is not 
cleared up by anything in the language of the Act It does not, 
however, seem materjal for any practical purpose 

There is another possible reason, however, for the use of the nord 
consideration ” A man may enter into a contract lawful in itself, 
and perform it m such a manner or by such moans os to violate some 
distinct requirement or prohibition of the faw By so doing ho may 
deprive himself of any claun to recover on the other party’s promi'ic 
to pay for hia work, and this whether the other party knew anything 
beforehand of his imlawful action or not Now m an agreement bj 
mutual promises each of the promises is, properly speaking, the con 
sidcration, and the only consideration for the other , hut in dwcussing 
the subsequent duties of the parties as to performance the word “ con 
sicleration ” is sometimes applied, in a loose and extended sense to 
those cases where the dut^ of performance on the ouepart n, according 
to the origmal intent of the agreement, conditional on prcvioui or 
sunultaneous performance on the other In this maccurale but not 
uncommon sense it may be said that, when a promisor who might liavc 
performed his promise lawfully performs it unlawfullv , the conaidcrat ion 
for the reciprocal promise becomes unlaw fol , and the languap*. of the 
Act ina} have been dc'^igned to cover such caws A tjpical I oghdi 

(61 ^M'■r Al, % Iluifjf U^ijt 7|0 *« C on 0 
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example IS Dcnslq/ \ Bignold (c), where n pnntcr, having put a false 
impnnt on a pamphlet, instead of his true name and address, as rcqmrcd 
b} statute, as as not nlloncd to recover the price of his work It docs 
not appear whether the defendant was a part} to the falsification or 
not, or for ^\hat purpo'io it ns done Here a personal and quasi penal * 
disability is imposed on the plaintiff for reasons of general policy 
anthout regard to the original diameter of the agreement, and with the 
result of conferring corresponding gam on the defendant, whose deserts 
may be no better m themsohes Practically it is convenient to treat 
these eases under tho head of uninviful agreements, ns the broad 
prmciplcs and the results arc tho same 

Unlawful intention, like negligence is not prcsumcil b} the law, 
nor IS any man expected to presume it vMlhout evidence Therefore, if 
a contract can on the face of it be lawful!) performed, the existence of 
an undisclosed intention b} one part} to perform it unlawful!} , or use 
it as part of an unlawful scheme, will not disable the other party from 
enforemg it at any rate b} wn} of damages , and if the construction 
IS doubtful, that construction which admits of a lavrful performance is 
to be preferred Again if there exists or anses a legal impediment, 
unknown to the parties at the time of contracting, to the performance 
of a contract m the manner which otherwise would hav e been the most 
obvious this will not of itself avoid the contract if it can still be sub 
stantially performed without breaking the law (d) But if both parties 
m fact contemplate an unlawful manner of performance, the case falls 
within the rule “ that a contract lawful in itself is illegal if it be entered 
into with the object that the law should be violated (d) A contem 
plated unlawful or immoral use of property (including money) to be 
obtamed imder a contract is an unlawful object within the meaiung of 
this rule and this whether such use is part of the bargam or not and 
whether the party supplying the property is to be paid out of the 
profits of its unlawful use or not If both parties know of the wrongful 
or immoral mtention, the agreement is void , if the party who is to 
furnish the property does not know of it, the contract is voidable at 
his option when he discovers the other party’s intent This is well 
settled by English decisions {e) 

(c) {18'”) 5 B i. Aid 355 24 B R q B 202 see especially at pp 207,208 

(<) Eff Pearetv Brooia (1866) L B 

(d) TFouyA V Moms (1873) L R 8 1 Ex 213 SmUh r White (1866) L E 

10— a 



THE INDIAN CONTRACT ACT. 


All agreement may be rendered unlawful hy its connection with a 
past 83 well HS -mth a future unlawful transaction Thus tie giving of 
secunty for money purporting to be payable under an agreement winsc 
purpose was unlawful la itself an unlaw/nJ object, eien tiougi it was 
• not stipulated for by tie original agreement (/) 

With regard to tie tendency of an agreement to “ defeat the 
provisions of any law,” these words must be taken as limited to 
defeating tie intention which the Legislature has expressed^ or uiiei 
is necessarily implied from tie express terms of an Act It is unlauful 
to contract to do that which it is unlawful to do , but an agreement 
wifl not be void merely because it tends to defeat somepurpese ascribed 
to tie Legislature by conjecture, or even appearing, ns matter of 
history, from extraneous evidence, such as legislative debates or 
prelumnary memoranda not forming part of the enactment It is 
not defeating tic provisions of a law to take advantage of the lack of 
any provision for some particufar case If the enactment as it stands 
IS intelligible, the Court cannot assume that the omission uas not 
intended 

An agreement entered into with a fraudulent object is a particular 
spectea of the genus of agreemeuta contemplating or in volvmg inj ury to 
the person or property of another The genera) term injuiy ” tataua 
cninmal or wrongful harm Evidently there is nothing unlawlul m 
agreeing to carry on a business lawful m itself, though the property of 
rivals m that business may, in a uidc sense, be injured by the conso* 
<iuent and mtended competition 

There is no department of the lau in uhich the Courts haic 
exercised lorget 50* era of rcsfrauunginduduil freedom on grounds of 
general utility, nnd it is impossible to proMdo in terms for tins dis 
cteUon witbout hying down that nil objects arc unlawful wbidi the 
Court regards ns immoral or opposed to public policj Tire epitUct 
“ unmoral ” pomts, in legal usage, to conduct or purposes wbicb the 
State, tbowgb disapproaing them, la unable, or not ndused, to \i«it 
■with direct punishment "Pnhbo poIicj " points to jiobtica!, 
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economical, or social grounds o! objection, outside tbc common 
topics o£ morality, cither to an act being done or to a promise to do it 
bemg enforced Agreements or other acta may be contrary to the 
pobcy of the law without being morally disgraceful or exposed to any 
obvious moral censure 

English authorities on the subject of agreements being held 
unenforceable as running counter to positive legal prohibitions, to 
morality, or to public policy, arc extremely voluminous and \ anoiis 
hfany of them arc inapplicable to tbe circumstances of Bntisb India , 
not that the elementary rules of law or moralitj differ in substance 
m England and m India, but because under the conditions of Indian 
manners and society such facts as arc dealt with by certam classes of 
English decisions do not occur Beferenees to some of the English 
cases on matters of general interest will be found in the judgments of 
Indian Courts digested below Some topics on the other hand, are 
still of practical importance in India, though they are obsolete or all 
but obsolete m England Wc proceed to discuss the several heads of 
the section with reference to the Indian authorities 

“ Forbidden by law ’’—An act or undertaking is equally forbidden 
by law whether \t v\o\ates a. prohibitoty enactment of the Legislature 
or ft principle of lm^mtten law But m British India uhete the 
criminal law 13 codified, acts forbidden by law seem practically to 
consist of acts punishable under the Penal Code and of acts prohibited 
by special legislation or by regulations or orders made under authority 
deriN cd from the Legislature Parties arc not as a rule, so foolish as 
to commit thcmselses to agreements to do anything obMousIy illegal, 
or at anj rate to bring them into Court so the kind of question which 
arises m practice under this head is whether an act, or some part of a 
senes of acts, agreed upon between parties does or does not contravene 
some legislative enactment or regulation made by lawful authonty 
The decision may turn on the construction of the agreement itself 
or of the terms o! the Act or other outhoritativ e document in question, 
or on both In particular it maj have to be considered whether the 
intention of the legislator was to prevent certain things from being 
done, or only to lay down terms and conditions on which they might 
be done It is os'?) to saj that properl} drawn Acta or Regulations 
ought to leave no doubt on that point, but cTpenence has shown that 
such doubts are possible and have not been uncommon Broadly 
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An agreement may be rendered unlawful by its connection witb n 
past as well as witb a future unlawful transaction Thus the giimg of 
security for money purporting to be payable under an agreement wio^e 
purpose was unlawful is itself an unlawful object, even though it was 
•' not stipulated for by the original agreement (/) 

With regard to the tendency of an agreement to “defeat the 
PTovisioBS of any law/* these words must be taken as limited to 
defeating the intention. whicK the Legislature has expressed, or which 
IS necessarily implied &om the express terms of an Act It is unlawful 
to contract to do that uhich it is unlauful to do , but an agreement 
will not be void, merely because it tends to defeat some purpose ascribed 
to the Legislature by conjecture, or even appearmg, as matter of 
history, from extraneous evidence, such as legislative debates or 
pceUminaty memoranda not forming part of the enactment It is 
not defeating the provisions of a law to take advantage of the lack of 
any provision for some particular case If the enactment as it stands 
IS intcliigihio, the Court canuot assume that the omission was not 
intended 

An agreement entered mto with a fraudulent object is a particular 
species of the genus of agreements contemplating or involving injury to 
the person or property of another The general term “ injury ” means 
criminal or wongful harm Evidently there is notiung unlaulul m 
agreeing to carry on a business lawful in itself, though the property of 
rivals in that business may, in a ividc sense, bo injured by tlic conso 
q^uent and intended competition 

There is no department of the law in which the Courts ha%c 
exercised larger powers of rcstramiog mdividuil freedom on grounds of 
general utility, and it la impossible to p^o^ idc in terms for this dis 
cretion without laying dowm that nil objects are unlawful which the 
Court regards as immoral or opposed to pnbhc poticj Tlte epithet 
“immoral ’* points, in legal usage, to conduct or purposes which the 
State, though disapproving them, is unable, or not ndn^etl, to 
with direct punishment “Tublic policy’’ points to political, 
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economical, or social grounda o£ objection, outride the common 
topics of morality, either to an act being done or to a prombe to do it 
bemg enforced. Agreements or oth'T acts may b^ contrary to the 
pobey of the law without being morally disgraceful or exposed to any 
obvious moral censure 

Engb-h authorities on the subject of agreements Iv'ing held 
nnenforceabl ' as ninnmg counter to positive legal prohibitions, to 
morabtv, or to pnblic policy, are extremely volnminons and various 
Many of them are inapplicable to the circumstances of British India ; 
not that the elementary of law or morabty differ m substance 
in England and in India, bat because under the conditions of Indian 
manners and EOCi‘’tv ^ch facts as arc dealt with by certain classes of 
English decisions do not occur References to som<* of th** Englush 
cases on matters of general mtere<t will be fonnd m the judgments of 
Indian Courts dieted b^Iow Some topics, on the other hand, are 
still of practical importance in India, though they are ob^obte or all 
but ob-obte in England V^e proceed to discuss th** several h^ads of 
th<* «<»ction with reference to th** Indian authonti<*« 

** rctlttdden try law/’ — ^An act or undertalang is equally forbidden 
by law whether it violates a prohibitory enactment of the Legislature 
or a principle of unwritten law. But in British India, where th^e 
criminal law is codified, acts forbidden by law seem practically to 
consist of acts punLhahl^ under the Penal Cod® and of acts prohibited 
bysp<eciaIIegt:Iation, or by regulations or orders made and®r authority 
derived from the Legi-'Iature Parti‘*s are not, as a rule, so foolish as 
to commit themselves to agreements to do anything obviously illegal, 
or at any rate to bring th®m mto Court , «o the kind of question which 
arises m practice under this head is whether an act, or some part of a 
series of acts, agreed upon b*’tween parti®«, do®3 or does not contravene 
some legislative enactment or regulation mad® by lawful authority 
The decision may turn on th® con-truction of th® agreement itself, 
or of th® terms of th® Act or other authomative do^mment in qae«tion, 
or on both In particular it may have to b® counderwl whether th® 
intention of th® legislator was to prevent certain things from b®mg 
don®, or only to lay down terms and conditions on which they might 
h® don®. It IS easy to say that properly drawn Acts or Regulations 
ou^t to leave no doubt on that pomt, but experience has shown that 
such doubts are poe'^ibl® and have not been tmrommon. Broadly 
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An Agreement may be rendered unlawful by its connection with a 
past as wen as unth a future unlawful transaction Thus the giving of 
security for money purporting to be payable under an agreement whose 
purpose was unlawful is itself an unlawful object, even though it was 
not sfjpu/atecl for by the original agreement (f) 

‘With regard to the tendency of an agreement to “ defeat the 
provisions of any law/’ these words must be tahen as limited to 
defeating the intention which the Legislature has expressed, or which 
IS necessanly implied from the cypress terms of an Act It is unlawful 
to contract to do that which it is unlawful to do , but an agreement 
will not be void merely because it tends to defeat some purpose ascribed 
to the LegLsfature by conjecture, or even appearing, as matter of 
history, from extraneous evidence, such as legislative debates or 
preliminary memoranda not fotouag part of the enactment It is 
not defeating the provisions of a law to t'lhc 'idvantogo of the lach ol 
any provision for some particular case If the enactment is it stands 
IS mfehigible, the Court cannot assume that the omission was not 
intended 

An agreement entered into mth a fraudulent object is a particular 
species of the genus of agreements contemplating or involving injury to 
the person or property of another The general term “ injury ” means 
crmnnal or wrongful harm Evidently there is nothing nnlnwiul in 
agreeing to carry on a business lawful in itself, though the propert) oS 
ri\ als m that business may, m a wide sense, bo injured by the cousc 
quent and intended competition 

There is no department of the law m iihich the Courts have 
exercised larger poi^ era of restraining individual freedom on grounds of 
general utility, and it js impossible to provide in terms for this dis 
cretion luthout laying down that aU objects arc ualanful which the 
Court regards as immoral or opposed to public policy Tlie epithet 
“ immoral ” points, m legal usage, to conduct or purposes which tho 
State, though disipprowng them, is imaWo, or not advised, to visit 
with direct pumshment “Pubbe policy” pointi to iiohtica , 


1 Eq C2(t liet » tnnifcr c/ propcrtjr 
once executed m ijosyflaion cannot bo act 
wide on this grotmd Ayff*t v JenUitt 
{1673} t Jl miq 17S 

(/IPuAfTT DnJgti 3 I * U 
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economical, or socinl groimd'? of objection, outsulo tlic common 
topics of morality, either to nn act being done or to a promise to do it 
being enforced Agreements or other nets may be contrary to the 
policy of the hw vnthout being morally di'^graccful or exposed to any 
obvious moral censure 

English authontves on the subject of agroementa being held 
nnenforccnblc ns ninmng counter to positive legal prohibitions, to 
monlitv, or to public policy, arc extremely voluminous and various 
JIany of them are inapplicable to the circumstances of British India , 
not that the clcmcntarj rules of law or monlitj differ m substance 
m England and m India, but because under the conditions of Indian 
manners and society such facta oa ore dealt with by certain classes of 
English decisions do not occur References to some of the English 
eases on matters of general interest will be found in the judgments of 
Indian Courts digested below Some topics on the other hand, are 
still of practical importance m India, though they are obsolete or all 
but obsolete m England We proceed to discuss the several heads of 
the section with reference to the Indian authorities 

“ Forbidden by law An act or undertaking is equally forbidden 
by law whether it violates a prohibitory enactment of the Legislature 
or a principle of unwritten law But in British India nhere the 
criminal law is codified, acts forbidden by law seem practically to 
consist of acts punishable under the Renal Code and of acts prohibited 
by special legislation or by regulations or orders made under authority 
derived from the Legislature Parties arc not as a rule so foolish as 
to commit themselves to agreements to do anything obviously illegal 
or at any rate to bring them into Court so the kind of question which 
arises m practice under this head is whether an act or some part of a 
senes of acta agreed upon between parties does or does not contravene 
some legislative enactment or regulation made by lawful authority 
The decision may turn on the construction of the agreement itself 
or of the terms of the Act or other authoritative document in question 
or on both In particular it may have to be considered whether the 
intention of the legislator was to prevent certain things from being 
done or only to lay down terms and conditions on which they might 
he done It is easy to say that properly drawn Acts or Regulations 
ought to leave no doubt on that point, but experience has shoivn that 
such doubts are possible and have not been uncommon Broadly 
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speakmg, that which has been forbidden in the public interest cannot 
be made lawful bj paying the penalty for it , but an net which is in 
itself harmless does not become unlawful merely because some coUaten} 
requirement imposed for reasons of admimstrativc comenienco has 
been omitted There was a tune when the English Courts almost 
regarded it as meritonoua to evade statutory regulations, and 
encouraged evasions of them by fine distinctions , but that attitude 
IS long out of date, and examples of it cannot now be taken as 
precedents 

It IS possible for a statute to attach a penaltj’ to making a pir 
ticiilar kind of agreement, and at the same tune to provide that such 
an agreement, if made, shall not be, therefore, void We do not knovr 
of more than one such case m England (g), or of any in Bntish India 

Cases under this head have arisen principally in connection vitli 
Excise Acts, and they have almost all been decided with reference to 
English law The principles may be stated thus “ I\Ticn conditions 
are prescribed by statute for the conduct of any particular business 
or profession, and such conditions arc not observed, agreements 
made in the course of such busmess or profession arc void if it appearis 
by the context that the object of the Legislature m imposing the 
condition was the maintenance of public order or safety or the profec 
tion of the persons deabng with those on vhom the condition is 
imposed , [but they] arc valid if no specific penalty is attaclied to 
the specific transaction, and if it appears that the condition ms 
imposed for merely administrative purposes, eg the conaenicnt 
collection of the xe\cnuc (A) 

The High Court of Bombay acted on these pnnciplcs (») where 
the question arose whether an agreement by a lessee of tolls from 
Government under the Bombay Tolls Act, J875, to sublet the tolls 
was vabd and hmding between the lessee and sub lessee Sec 10 
of tlie Act empowered the Goacrament to lease the lc \7 of tolls on 
such terms and conditions as the Government deemed desirable One 
of the conditions of the lease was that the lessee should not sublet 

(y) S<>e Pollock on Contracf, 3<W (A) Polloct on Contract pp SOI SOS 

Failure to obserro tx>cclnl tcgislry n>!« (») RAiItinMoi r (IWVt) 21 

ly the parties to a tranifcr of property Rom 622, followtvl yfW v >» 
ilocs not make U unUwf il Vfluny I« Diy* (102') 8 I.ah 310,1^0 1 C 
Y Stj{ S Tim (102S) fl Ran ■*2'! IM t f P laj" Jjih 333 
1 C 105 
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the tolls vnthout the permission of the Collector prcnously ohtnmcd, 
and another condition cmpowcrwl the Collector to impose a fine of 
Rs 200 for a breach of the condition The le^sscc sublet the tolls 
to the defendant without the permission of the Collector, and then 
sued him to recover the amount which he had promised to pay for the 
sublease It was contended on behalf of the defendant that the 
sublease was unlawful, ns it nns made without the permission of the 
Collector, and that the lessee was not therefore entitled to rcco\cr the 
amount claimed by him But this contention was oacmilcd 
Parsons J , after citing the passage set forth above, said “ In our 
opmion this case falls iMthm the latter class, because the statute itself 
docs not forbid or attach a fcnalltj to the transaction of subletting, but 
merely gives power to impose a condition under which it can be for- 
bidden should the Collector see fit to do so for what can he only purely 
administration purposes The Act iraposmg tolls is an Act passed 
for the benefit of the reaenuc and not an Act for the protection of 
puhbo morals ” Ranadc J said “ As a general rule, the law does 
not forbid things m express terms, but imposes penalties for doing 
them, and the imposition of such penalties implies prohibition, and an 
agreement to do a thing so prohibited is imlawful under section 23 
of the Contract Act As no penalties arc prescribed under the [Tolls] 
Act, the agreement docs not ‘pnma facie fall under the 1st clause of 
section 23 ” Similarly where the lessee of a ferry under the Madras 
Femes Act, 1890, transferred the ferry to the defendant without the 
permission of the Collector as required by the terms of the lease, it 
was held that the transfer was not for that reason unlawful, as neither 
the Act nor any rule framed under the Act prohibited such transfer 
In such a case, though the transfer may be mvalid against Govern- 
ment, it is valid as between the transferor and transferee ( j) Similarly 
where a license to cut grass was given by the Forest Department 
under the Forest Act, 1878, and one of the terms of the bcense was 
that the licensee should not assign his mterest m the license without 
the permission of the Forest Officer, and a fine was presenbed for a 
breach of this condition, it was held that there being nothmg m the 
Forest Act to make it obligatory upon the parties to observe the 
conditions of the license, the assignment would be bmdmg upon 

{]) Abdulla V Vammod (1902) 26 Nad 158, Oauri Shanler y ilumta' Ah Khan 
(1879) 2 All 411 [F B ] 
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the parties, though it was competent to the Forest Officer to revoLe 
the license if he thought fit to do so (1) The above Acts, which are 
mtended solely for the protection of revenue, must be distmguished 
from Abkari and Opium Acts, which have for their object the protec- 
tion of the public as well as the revenue Thus an agreement to sublet 
a license to sell arrack issued under the Madras Abkari Act, 1886 (1), 
or a license to manufacture and sell country liquor granted under the 
N -AV P Excise Act, 1887 (m), or a license to sell opium issued imder 
the Opium Act, 1878 (n), or a license to manufacture salt under the 
Bombay Salt Act, 1890 (o), without the permission of the Collector, is 
illegal and void, the sublease in each case without such permission 
being prohibited by statute, and no smt will he to recover any money 
due or any sum deposited under such an agreement The result is 
the same where the holder of such a license does not actually sublet 
or transfer the license, but does an act which amoimts to a sublease 
or a transfer, as where he sells hia busmess m an cxcisible article m 
consideration of a money payment with lea\c to the purchaser to 
carry on the busmess m his name, and obtains an indemnity from 
the purchaser against all loss, claims and demands in rbspecfc of tho 
busmess In that case he cannot rcco\er from the purchaser either 
the consideration money or payments made by him for debts contracted 
by tho purchaser m the business and covered by the indemnity (p) 
Similarly, a partnership agreement entered into m violation of tho 
terms of a license granted under the Coraboy Abkon Act, 1877, uhich 
^^cohdutorlthfilLCcnsec from admitting any partner m tho business, tho 
^^olatlon being punishable under the Act, is \oid as forbidden by 
law (g) , and if a person, being aware of this prohibition, does join ns 


(t) Aa aralU v Babamujn (1010) JO 
Bora G4, 301. C 913 

(l) TAilht Paluntdasu v Bfttfmv'ta 
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Air 192SMa(l 119 

(n) r<*yAun/ilA r AaMti (1801) 19 
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( ) r Pj^hunath ( 1900 ) *13 
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1 partner, and nd\ nnccs capital for that purpose, he cannot reco\ or 
back the amount advanced (r) AVhcrc a rule framed under the 
JIadras Abkan Act, 1880, prohibited, on pain of a fine, the holder of a 
license for the sale of toddy from being interested m the sale of arrack 
and the holder of a licence for the sale of arrack from being interested 
m the sale of toddy, it wna held that an agreement of partnership in 
the busine'is of •celling arrack and toddy entered into between a holder 
of a license for the sale of toddj and the holder of a license for the sale 
of arrack was a oid, and that neither party could sue the other for the 
rccoa ety of money due to him in respect of the partnership (s) 

But a condition prohibiting the licensee from “ selling transferring 
or subletting ” has been held not to prohibit the licensee from admitting 
partners m the business to which the license relates (f) The same has 
been held of a condition prohibiting the licensee from “ subletting, 
selling, mortgaging or otherwise alienating whole or in part the privilege 
granted by this beense of manufacturing salt ” («) The sale of 
fermented liquor without a license, such a sale being punishable under 
the Bengal Excise Act, 1878, is unlawful, and the vendor is not entitled 
to recover the price thereof from the buyer (t>) 

In a recent Madras case an agreement by a Madras District 
Municipality by which it farmed out its right to collect fees on the 
slaughter of animals was held void as bemg ultra vires so that the 
Municipality could not sue on it The Court said ‘ The powers of a 
Corporation must be strictly construed and it is hardly too much to 
say that what is not permitted to such a body is forbidden ’ (w) But 
this according to current English authorities, is not accurately 
expressed There is no such rule of construction as supposed and acts 
ultra vires arc not forbidden, the attempt to do such an act is a 


(r) Oopahav v Knllnppa (1901) 3 
Bom L B lai 
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nullity (x) Cases on the doctrine of vl/ra vires are not really relevant 
tos 23 

Agreements to assign or sublet licenses granted imder the exci^^e 
laws must be distmguished from agreements to sublet a contract with 
a public department (y) Thus in a Bombay case (c) the defendant 
contracted with the Executive Engineer of the Public Vi orhs Depirt 
raent to supply material for the construction of a public road One 
of the conditions of the contract was that no work was to be underlet 
by the contractor without the express permission in writing of the 
Executive Engmeer or his duly authorised agent Subsequently the 
defendant, without ohtaming the reqmsitc permission, entered into an 
agreement with the plamtiff under which the plaintiff was to do the 
contract work, and the defendant to pay him all the moneys that 
might be received by him from the Executive Engineer under the 
contract after deducting 10 per cent as the defendant’s profit It 
did not appear that the plamtiff Joiew of the condition against under 
letting contained m the contract The plaintiff sued the defendant 
for the balance of money due to him under the ngreement It was 
held that, as the plaintiff did not appear to have any knowledge of 
the restrictive condition in the contract, he was entitled to enforce 
his own contract against the defendant The Court did not consider 
it nece^Jsary to decide whether the sub contract was \oid as oppo«;ed 
to public policy at the same time intimating its opinion that tho sub 
contract was to be distingui'shed from the subletting of n heen*:© 
«^rv.u.ted. thn excise taws and intended by tho Legislature for the 

u'le of the liccn«co only It was further held that e\cn if the plaintiff 
could not enforce his contract, he was at all c\onts entitled under 
the circumstances to receive from the defendant compensation for 
the work and labour of which the defendant had received the benefit 
“Defeat the provisions of any law” — The term ‘ law in this 
expression would 'jocm to include any enactment or rule of law for the 
time being m force m British India This branch of tlir subject ninv 
thus be considered under three heads acconlmg as the object or con^ 

(!■) ‘^^loIloclonContmct IM 136 ronlrary to th«« lorr^t \ft 
(y) Th^ formation of * partnership hr } mlitiamandrrtn r /n" J 
A contractor with the horr*t IXpirt nyu (I'* H t C \ I I IP 
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sideration of an agreement is such as would defeat (1) the provisions of 
any legislati\ e enactment, or (2) the rules of Hindu or Mahomedan law, 
or (3) other rules of law for the time being in force in Bntish India 

1 Legislative enactments — Where a lessee of a village from a 
zamindar agreed to collect from the rj ots and pay over to the zamindar 
an annual festi%al ccss up to that time reco\ered b} the zamindar, 
it i\as held that the zamindar could not recover from the les'scc the 
amount of the cess collected by him, the ccss being of a nature pro 
hibited by the Bengal Rent Recovery Act X of 1859, s 10 (o) "WTicrc 
a tenant agreed by a registered Kabuliat to dclner to his landlord in 
addition to rent certain agricultural produce, and further to supply the 
landlord with a cart and bullochs when necessary, and m default to 
pay the cash aaluc of the said dues along with the rent, it was held 
that the agreement was one to paj ccss, and was therefore a old as 
being barred by the proaisions of the U P Land Reaenuc Act HI of 
1901,8 50(6) And aahcrc the manager of a temple at Broach sued 
the defendant to establish the right of the temple to Icay a cess on 
cotton purchased in Broach and evported from it it was held that, 
assuming that the defendant implicill} assented to paj the ccss, the 
agreement a\ as unlawful as being against the proaisions of the Bomba} 
Toavn Buties Act XIX of 18H, which abolished cesses of eacT} kind 
not forming part of the land rcacnuc(c) Similarl} ashore A was 
required under the Code of Criminal Procedure (d) to furnish a suret} 
for Jus good bchaaiour, and B agreed to become a surety on condition 
that A asould deposit asith him the sum jn as Inch he was required to 
go bail and the deposit as as mode it as as held m a suit brought after 
the oapir} of the period of surrtsship (Jjat A ssas not cntitlerj to 
rccoser the deposit from B as the tfloct of the agreement was to 
defeat the proaisions of the Cmlc ba rendiritig B a sureta onla in 
namc(f) Likewise, a sureta wlio has giaen a l»ail for an acctise<l 
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person cannot recover from the accusea the bail which has been forfeited 
m consequence of the ncciisod filling to appear when required by the 
Court which released him on bail (/) And it is concen ed that a suit 
will not ho to reco\er the amount of a loan by a British subject to a 
natii e prince in India without the consent of the Go^ eminent, such 
loins bemg prohibited by the East India Compiny’s Act, 3797 (37 
Geo III c 142, s 2S) But where an agreement is merely “ \oid ” ns 
distinguished from “lUcgil,” an ngreement to gric time to i 
pidginent debtor without the swchoa of the Court fy), eitherpirfj 
may, on pcrformmg his pirt of the contnet, enforce the contract as 
against the other (h) It is not illegal to deal with an irregulir 
imrcgistcrcd association iii ignorance of its character (») 

The provisions of the InsoUcnt Debtors Act afford further illns 
trations of the class of agreements now under consideration Thus an 
ngrecniont b} which an lasoUcnt who has obtained his personal but 
not bis final, discharge settles flic claim of one creditor rrjthotit wtjco 
to the ofBcinl assignee or his other creditors and bj which that creditor 
agrees not to oppose his final discharge, is ^OKl ns in fraud of the 
creditors and as inconsistent with the pohey of that Act (f) Smularl) 
ft promisoory note whereby a crcihfor secures for himself ft larger 
pajment from an insol\ cut than what he is entitled to under a compo 
sition deed is ^oid whore the other creditors are not aware of the 
arrangement The same jiriuciple applies c\cn though the note ma) 
naa e been passed to the creditor by a third part} if it is done w ith tlie 
iDSoI\ ent’s Jniowledgo fIJ ilnd a composition deed whereby a tlchtor 
a'jsigned the whole of his property to trustees for the benefit of such 
of his creditors as should sign the deed within a corlam pcnwl is %oid 
as against the official assignee (0 On bhc grounds a collusnc assign 
inent of n contract by a partj thereto on tlic o\o of his insoUcncj to 

{f]Su7>dff Stnjh V Xtshen Chand bal Vurno/jol/y (1003)28 Torn W *01 
(ISOO) lOini Rpc no 1 DhvpaU Ch (i) Af/J Vat I v 
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lua brother m hv, with the object of dcfnuding his creditors is ^old 
under this section and s (6), cl (h), of the Transfer of Property Act, 
1882 (m), as the effect of such an assignment is to defeat tho provisions 
of the Insohcnc} Act bj pre\cnting the benefit of the contract from 
\ esting in the official assignee (n) An official assignee must not raise 
money for pursuing a suit for the estate by agreemg with creditors 
who advance it to gi\ c preference to their debts (o) 

A mortgage of immo\ able property belonging to a mmor by a 
person holding a certificate of admmistration m respect of the estate of 
the mmor under the Bengal Act "Xfi of 1858 (p) is void where it is made 
without tho sanction of the Court, even though the mortgage money 
was advanced to liquidate ancestral debts and to save an ancestral 
property from sale m the execution of a decree (?) Where a specific 
land of land or specific rights m land ha\e been declared by the Legis 
lature to he not transferable a transfer of such land or riglits in land 
IS loid, as to permit it would he to defeat the proMsions of tlie law 
anthm tho meaning of the section (r) Thus a sale by occupancy 
tenants of occupancy rights is aoid, it being of such a nature that if 
permitted it would defeat the provisions of the N W P Rent Act (s) 
Similarly an agreement to transfer the rights of on ex proprietory 
tenant in a mahal is illegal, os it uould defeat the provisions of the 
N W P Rent Act XII of 1881, s 7 (t) But there is nothing in the 
proaisions of the latter Act to render an assignment by a lambardar of 
the profits of a mahal unlawful under this section (u) A usufructuary 
mortgage of an occupancy holding by an occupancy tenant is void 
under this section for if permitted, it would defeat the provisions of 
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(1897) 20 All 210 

(h) Chadma Lai v Kuhen Lai (1604) 
All W N 17 Bhagxcan Das v Bhajja 
J/ol (1804) All W N 140 
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tie Agra Tenancy Act 11 of 1901, a 21 {«) Sumlarly an agreement by 
an ex-propnetary tenant to pay rent for his ex-proprictaty hoMmg at 
a rate higher than that prescribed by a 10 of that Act, is aoid, os 
It would make the provisions of that section entirely nugatory (a) 
But the Judicial Committee has held that an agreement b> the 
defendants for relinquishment of all their and Khuilaslit lands and 
ex proprietary rights therein to the plaintiffs none of whom were at 
the date of the agreement proprietors, landholders or co sharers m the 
land to he relinquished, and for payment of damages for any breieli 
of the agreement by them, is illegal and void as being in contra\ entioii 
of the policy of the said Act (*) And where a specific indmdinl Ins 
been declared, under an Act, to be mcompetent to transfer land belong 
mg to him a transfer of liis land by that person is void under tins 
section, and such a transfer cannot be enforced even after remov al of the 
disabihty {y) Leases granted by a landlord avith the object of 
scouring more than the standard rent and of ousting tenants m 
occupation of the premises may be aoid li they bo of such a natmc as 
to defeat the provisions of the Calcutta Bent Act, 1920 (s) And it 
has been held by the High Court of Madras that an agreement bj a 
debtor not to raise the plea of limitation is aoid under tins scctioni 
as it would defeat the provisions of the Limitation Act (n), though not 
avoided by s (see notes thereon below) But a stipulation for 
payment of compound interest, though not allowed b) the Regulations 
m force in the Santhal Perga nas (6), is not unlawful w ithin the meaning 
of the present section (c) Nor is au alienation made j)cnding a 
temporarj injunction under s 192 of the Civil Procedure Code [now 

0 39, r IJ unlawful under this section (t?) A loan b) a mihtar} 
officer to a man under his command is not unlawful as being agunst 

(i) llam Santp t Kuhnn Lai (190") nrUting to duqualificU zammdnra) 

AU N "0 Cl SaUh [Iraharn \ ilantlp Cutfiyi 

Of) Silal(1914)30AU 105,22 (1923)50 01491 75IC621 

1 C 9C5 &imibrl^ otacontract fortbo («) IhUaptayudn v ThummAna (J >17} 
ju\ 1 c of land contravening the rulo against 40 Mad 701 35 I C 

IicrpcluUiM D.nltirrflov AarOyfn(1922) (6) Regulalioa Iff of 1872. * G anl 
211k)m I R 419 (1923) 47 Rom I9l Iteguhtson ^ of 1891 a 21 

(v) Mcti Chand V Itram WaA Lhnn (c) AAnma tharar^ v CA««i 
(1917) 39 All 173 10 1 0 451 C«> 333 

Otr»«a/2«iv Aamorf (ZOf/V/ frf/ i mn 

3<> All 33 (« coAO un It Jlimsi Ineum 21 Ml 411 
l«trd Act \VI of JS32 t 8 
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the Uw, though Fuch n lorn mi} be •ip'»in'»t the r ilc" of <h«cip!iiic (r) 
A compromise of n FUit ^^h^Ifb^ the clcfemhnt ngree<? to n morfgigi' 
decree bring pn'sed ng'im«t him c\cn in rc'prct of n cl'iini not srciirc<l 
b} n mortgigr )<? not nnlmful or opjH>«c<l to public |>o!ic} (/) There 
19 nothing in the Bengil Dmnnge Acts (j) to render in\ alid n conlnct 
bct9\ecn Iin llonl in*! his temnt bs which the httor ngrtes to pi) 
the former drnimgc co>>l tn resjjcct of I in I on whicli rent Ins for the 
fir=t time been imposeil m consequence of n scheme of works cime»l 
out under the Acts henofitmg it (A) A IkuuI pissed b) n ward of the 
Court of inis is loid But if after the deith of the vrird, and after 
the cstitc IS rcleised from the Court of Wanls, the son of tlic dcccT*tsI 
ward ohtiins a frc'h nd\ince from the lender and jnsjics a bond for a 
sum which includes the loin to the dcccisoih the bond is \ ilid cn cn ns 
regirds that loin, pros idcd it is prosed tint the lender refused to make 
a fresh idiancc unless the eon agreed to pi) al o the loin nude to the 
father (i) 

2 Boles o! Hlndo and Mohomedan law — An agreement that 
would defeat the pronsions of Hindu hw would be unhw ful w ithm the 
meaning of the present clause A contnet to gi\ c a son m adoption m 
consideration of an annual allow incc to the natural parents is an 
instance of this class, and a suit w ill not he to tecoi or any allowance on 
such ft contnet, though the adoption ma) hai c been performed The 
Hindu law does not recognise m this lah i/ug any adoption but tint 
of a dallak son, and such a son is defined m the Dittaki Chinclrika 
(s 1, par 12) as a son “ o/TerfitmafeZy guen by his father or inothei 
Besides defeating the proiisions of the Hindu law such an agreement 
would in*. ol\ e an \n)us) to the person and property of the adopted son , 
“ inasmuch as if it could be proicd that the boy was purchased and 
not given, it is very probable that the adoption would be set aside and 
if such adoption were set aside he would not only lose his status m the 
family of his adoptmg father, but also lose his right of inheritance to 
his natural parents ” (^) 


(«) A$a S\ngh T Sadda Stngh (1873) 
Punj Rec no 16 

(/) iJfturanajin SubbaraxfitdM T 
IlaraduguJa VenJcataraiTiam (1907) 17 
Mad L J 200 

(j) Act VI of 1880 and Act 11 of 1902 


(A) Jyoti Kvnuzr v Hart Das (1905) 32 
Cal 1019 

(i) Bindethrt Prasad v Sarju Stngh 
(1923) 21 All L J 440 73 I C 458 
(}) Ethan AwAor t HaT%3 Chandra 
(1874) 13 B L R App 42 , Sxlaram 
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3 Other rules of law in force m British India —It is now a settled 
principle of law that whore a decree is silent as to subsequent intercut 
on the amount decreed, interest cannot be rccov erod by proceedings m 
c'cecution of the decree (a:) But in agreement in the nature of a 
conapromise between a decree holder and a judgment debtor, which 
proceeds upon ignorance common to both pirtics thereto, as to flic 
above principle, is not illegal as defeating the provisiojis of that Jan (y) 
Ag4in, it is a well established rule of law that, unless a will is p^o^c(l 
in some form, no grant of probate can be made merely on the consent 
of parties Hence an agreement or compromise is regards the genuine 
nesis and due execution of a will, if its effect is to exclude evidence in 
proof of the will, is not lawful so as to be enforceible undei the pro 
visions of s 375 of the Civil Procedure Code [now 0 23, r 3J {:) 
Smiihrly, a receiver being an officer of the Court, the Court ilone i» to 
determine his reraunention, and the paities cannot by ani ict of 
theirs add to, or derogate from, the functions of the Court without its 
authority(o) A promise therefore, to pi> the snhrv of a receiior 
without leave from the Court G\en if unconditionil, being m contra* 
vcntion. of the law, is not binding on the promisor (b) But in ngrcc 
ment providing for remuneration to he pud to an executor not out 
of the assets of the testator but from the pocket of a third person is 
neither forbidden bj the Admimstntor Gcnenl s Act 1871, s 5G(c), 
nor IS It one which if permitted woul«| defe it the provisions of that Act 
nor IS it against public policy (d) 

“flraadidauf A sale of jmmovahie property pending a suit 
against the > ondors to recover i debt is not m\ nlid mcrelj because tlu. 
motive of the vendors nny have been to prevent the land from bemg 
attiched ind sold in evccution In such a cisq tlu onlj quislion is 
whether the nlc v^as i roil transfer of the title to the laud for a fair 
money considerition The motive of the vendors to defent the evecii* 
tion of an} decree that may be pis'sed agunst them is nnnvvtt nal (r) 

(A /’*»<!• ' H I U <6) rrolash Chnnlra r Adhtn 1^) 

Isa, I U 21 A 210 TOC^l 

(V) SoA r7oha Ai't I 1/urn(J87»)5 (f) Him ucction Mi J^n rrjvalM 

Ca) £02 V* \ctot I'l'l-’ f 

(‘J Mcnmr^him Ouha y ChnnAra (/) C‘^n-70 Jhl, Y 

Ah flOfil) 11 Cal 357 Jianli CAnlOf^J'c 

(n) S.-*. Civil l<vV, IV 40 I CA/^k y I ( •»>l 

r 1 (IK-O) ^ M ir ( I''- ^ ‘ 
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In this connection innj bo notM tbc proM^ions of r n't of the Tnii'^fcr 
of rrojKTtj Act lY of 1882 That pcclion proMclcR infer nlw that 
“c\cr\ tnn'ifor of immo\oablo proportN made with intent to defeat 
or drlaj the ereditors of the tnniforor ir \oidible at the option of any 
jK-rson «o defeated or delajeil,” but tint “nothing in this section 
contained phall impair tlie rights of an) transferee in goo<l faitli and 
for cnnsiderntinn " Such a transfer is not illegal, for the section merely 
declares that it shall bo iv>iffnMe at the option of tlic party afTccted by 
the transfer A\1ierc the object of an agreement between A and B 
as as to obtain a contract from tbc Commissariat Department for the 
benefit of both, a'bich could not be obtained for both ol them without 
practising fraud on the Department it aaas held that the object of the 
agreement a\as fraudulent, and that the agreement aaas therefore 
aoidf/) But an agreement between t\ and B to purchase propert) 
at an auction sale jomtl) , and not to bid against each other, is perfectly 
lawful ( 5 ) 

“ Injury to the person or property of another.”— The consideration 
or object of an agreement is unlawful when itmaoKcs or implies injury 
to the person or property of another A mortgage bond, whereby a 
person who is entitled to a moiety only of certain property mortgages 
the whole of that propert) , is not \oid under this section as to the 
moiety belonging to him, merely because be purports to mortgage the 
other moiety also not belonging to him (A) A bond winch compels the 
executant to daily attendance and manual labour until a certain sum 
IS repaid m a certain month and penalises default with overwhelming 
interest IS unlaw fill and void ‘ such a condition,” the Court said ‘ is 
indistinguishable from slaaery and such a contract is, in our opinion, 
opposed to public policy and not enforceable ’ (t) For another 


Sanhirappa'v ^amayya (18C6}3 M It C 
231, and Qnanabha* v i^rtniroaa PtUai 
(1869) 4 M H C S4 See also Jlajan 
Ilarjiy ilrdeaftir (1879)4 Bom 
70 

{/) Sahtb Jiam v Nagar JIal (1884) 
Pnnj Rec no 63 

(9) NandaSinghr Sum/erSinyA (1901) 
Punj Bee no 37 Quuneyatil? 

{h) Jogu 3fohen Dtb v Davdoong Bur 
wan (1908) 12 C W N 94 
( 1 ) Ham Samp t Banti Jfandar (1915) 


42 Cal 742, 30 1 C 955, SaUsh 
Chandra v Aaafti Sahu (1918) 3 Pat 
L J 412 46 I C 418 But see 
Anandtram T Goza (1918) 27 Cal L J 
459 , 45 I C 965 where the Court wag 
inclined to a diiferent opinion, and dist 
Aar«|>pannan v Pamfcayan (1925) 101 
I C 39, A I R 1927 Mad 631 (no 
penal interest) Walltt r Day (1837) 
2M &W 273, 46 R R 602, decided only 
that a covenant to serve in a certain trade 
for life and not czercisg it otherwise, is 
11 — * 
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instance of an agreement \oid under tins head, sec the adoption cise 
cited in the notes to this section under the head " Rules of Hmdii ami 
Mahomedan Law,” p 159, above 

“ Immoral.”— A landlord cannot recover the rent of lodgings 
knowingly let to a prostitute who cames on her \ocation there (j) 
Otherwise, if the landlord did not know that the lodging were required 
for prostitution (/) Similarly, money lent to a prostitute erpressly 
to enable her to carry on her trade cannot be recovered {1) Likewise 
money advanced by the plaintiff to the defendant to enable the 
defendant to continue cohabitation with a dancing girl cannot be 
recovered («i) On like grounds, ornaments lent by a brothel keeper to 
a prostitute for attractmg men and encouraging prostitution cannot be 
reco\ ered back (n) A.n assignment of a mortgage to a woman for future 
cohabitation is loid, and it can be set aside at the instance of tho 
assignor though partial effect mav ha\c been given to the illegal con 
sideration (e) And it Ins been held that money paid by a lufc to a 
third person to he gl^ cn as a bnhc to a gaoler for procunng the release 
of her husband from gaol could not be rccoa cred back on failure of the 
gaoler to procure the release (p) Similarly, where the plaintiff ad\ anccil 
moneys to the defendant, a married woman, to enable her to obtain 


not m itself in excessive restraint of 
trade Cp Pollock on Contract p 441, 
ct! U 

(j) Oauriftalh Voolerjte r Madhumant 
Puhalar (1872) 0 B L R App 37, 
P\rth\ Hal V Mustammai Bha/jan (1893) 
Punj Rec no 2 , Bnnhnan v Atdat 
Oia/ur (liXH) Van) Rec no G5, Bant 
Mancfiaram v Begtna Slanger (1907) 32 
Bom CSl.ntpp C80 <1 Choga Lai 
r Piynn (1003) 3l All CS The ananl 
of mesno profits In ejectment in Vonaw 
Bfgum r yungi (1923) IJ3 I C SCO, 
AIR 192S Sind 173 b iinintelligiMo 
as rcpor<e<f 

(i) Su/lnn r aonii (1877) I’unj Rec 
no 22 

(l) Bhoii Balsh \ Ouha (18“fl) Pun] 
Ilec no 01 

(m) Paantehand v ^anlrr 

(1908) 18 Ma«1 L J 400 

(») r* «ki<l«'“l I uhj 


Rec no 26 A similar English case is 
Ptaru X Brooks (1866) L R 1 Ix 213 
(goods sold to a prostitute knoivn hy tho 
seller to bo such, and to irant Ibo goods 

for tho purpose of enabling brr to make 
a diipfay /arouraitio to ier iinmora} 
purposes ) 

(o) Thast ttulAuIunnu 5Aunmii(;aiY/u 
(1905) 28 Mad 413, Aow/flitromi r 
Aaraj^annstrami (1023}45Msd L J 551, 
761 C 300 Secftl80/in<eJ/ary//«/fr 
II ,lUam Clarl (1005) 27 All 206 and 
Vussammat Jloihiinx VwArtmmod (1637) 
Punj Rcc no 40, OAumav BamCkandra 
Pao (a (lagTont example) (J025) S3 I C 
411 AIR 1025A11 437»andnotetlst 
Bgrecmrnts of (Ms cla« sre wboJb 
not merely TOi IsMo All these eases sre 
quite plsln on lb® principles of loglKb 
Uw 

Ip) Prolima Aural x Dutkia ^ rta' 
(|R'2) 9 B B R App 78 
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a divorce from her husband, and the defendant agreed to marry him 
as soon as she could obtain a divorce, it v\ as held that the plaintiff v\ as 
not entitled to recover back the amount, as the agreement had for its 
object the div orcc of the defendant from her husband, and the promise 
of marriage given under such circumstances was contra honos mores [q) 
An agreement to pay money upon the consideration that the plaintiff 
v\ ould giv c evidence in a civnl suit on behalf of the defendant cannot 
be enforced Such an agreement may be for giv mg true ev idence and 
then there is no consideration, for “ the performance of a legal duty is 
no consideration for a promise ” , or it may be for giving fav ourabic 
evidence either true or false, and then the consideration is vicious (r) 
There is nothing in this decision, or m the reasons for it, to invalidate 
an expert’s claim for services rendered m the vvay of professional 
investigation, though he may afterwards become a witness for his 
employer m a litigation arising out of the same facts 

Under the Common Law of England, and presumably under any 
monogamous law of marriage in a jurisdiction where promises of 
marriage are actionable, an agreement between a married man and a 
woman who Icnous him to be married to marry one another after tin 
wife’s death is v oi J ns being contrarj to morality and public policy (s) 
Aloan made for the purpose of teaching singing to nai\i7is (dancing 
girls) has nothing immoral m its object, for although it might he true 
that most of the fmkins w ho sing lead a loose life, singing is a distinct 
mode of obtaining a livelihood, not necessarily connected with prosti 
tution (0 And it has been held by the High Court of Alhlinbad that a 
suit will lie for arrears of allowance agreed to be paid to a woman for 
past cohabitation (m) The Court obscrve<I Such a consideration if 


(?) Rrtt V iSan«a \agar (1895) 
10 Bom IS2 , MutMintnal 1 oshun ^ 
Muhammad (1SS7) I’unj R«: no 46 
(r) Sa^hannah Chrtli T J amdfamy 
CAW/y(18CS)4M II C 7 
{*) nWron V Cantiry [1908] 1 K B 
72'* C V confirming Sptfft x JIvnf 
7.10 It socma to be still good 
that R I romi«e of mamago made • 
lyM- n who is married an! conceals the 
fact from the promisee w acti naUc at 
tl e suit 1 f U e innocent promisee on the 
ground of the promlaora implied var 


rantjr that he can lawfully make an 1 per 
form the promise Milhmrd \ LittU 
•rood (1850) 6 Ex 775 8’ H It 8"! 

This hoircicr may be of little import 
»ncc m India 

(0 AAuicAflmfr Zteram (1858) 13 Bom 
ISO 

(•) Dhiraj Attar v ISiLramajil Stnyh 
(18S1) 3 Ml "8" ttec also Man Anar v 
Ja*iAlh(i Knar (I8“7) 1 Ml 4"8 Both 
these cases »crc referred to in Lalthmi 
mamyana x Sulhadrt inmal (1003) 13 
Mad L. J 7, where Bbashyam Aiyaagar 
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considention it can properly be called ^vi]cll seems to ns more than 
doubtful -nould not be immonl so as to render the contract dc facto 
^old but A\e think the more correct vie^ is to regard the promise to 
pay the allowance as an undertaking on the part of BilTaraajit Singh 
to compensate the a\oman for past services aoluntanly rendered to 
him for ^^hlch no consideration as defined in the Contract Act ivould 
be necessary It v, ould seem that the High Court thought the ca'st 
'WR'i covered by s 23 (2) of the Act though the section is not specially 
referred to But it is submitted that a consideration ^^hlch is immonl 
at the time and therefore ^\ollld not support an immediate proini c 
to paj for it does not become innocent by being past and this is thf 
Mei\ litely tal en in //ussemnb \ Dnibai(t) again inhi$o)das\ 
X)/iomlu (le) it t\ as held that past cohabitation la not good consideration 
for a transfer of property The English Mcu of such cases is that the 
alleged consideration is bad simply as being a jiast consideration not 
Mitbin anj of the exceptional niles (so far as such exceptions really 
exist) aUo^^l^g past consideration under certain conditions to he good 
In a later case the same High Court held that adultery in India being 
an offence against the trimmal law cohabitation past or future d 
aduUoous IS not uieroly an immoral but nn illegal conbidemtion { t ) 

III nn old Madras case {p) the tenants of certain Milages cngiged thi 
serMCos of the defendant to «<hocatc their cause uith regard to assess 
ments made upon the Milages and Opfcod to i a) to him i sum of 
raonc} subscribed amongst thcnisebos if ho succctdc 1 in obt unm;, a 
/^iowraUe jissejiSvOTiJit A portion of the sub'scription amount 
was paid to him m aihancc and it was agrecil that if lie failed in hts 
work he should ropa) the amount In a suit to recoMr tli iimnunt 
pud to tlie defendant on the ground that lit had failed to j>erf( nn his 
part of the contract it was hild that the plaintiffs wen entitl <l to 
Mictted and that the agreement was not Mtntcd b} illcgalits Tin 
Court ob^erMd The iiomt then for consilcratun is I)i I th 
(Ipfendnnt for that pur^wsc undcrtfik< m toiisuh rat k n ( f the stij ul it^sl 
sum to induce !>} c< rrupt or lift gal imnn'- or h} the exert tff'r*- fid 

J M Hhat tl O th It I Ot in ( r) (ia»o) 41 H w » 1(1 

todccHei»|ctlcrUciK-« laVn I U eM* t») U * UlUtnihl 

enM-,>rMr rrrtl !e I lint 'f ■*' tUHK>--AU 
t In m »t ^ ^ 

{r) (|» 3) jll<m I 11 (IVDJM n 

t ) \ I n U'*! Hem I 


It \ \ rtV» mr/*! 
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influence, nny public sen nnt to ilo an officn! ict or show any fa\oiir 1 
If he (lid not, the contract cannot be Ircntod ns illegal , nnd nc arc of 
opinion that the a\rittcn agreement does not properly admit of such a 
constniction ” Here the principle nas applied (p 117, nboac) that, 
nhcrc it is jiossiblc to perform an agrecnicnt by lauful means according 
to its terms, an unlaw ful intention will not be presumed, and an) party 
alleging such an intention must pro\e it 

Opposed to pubbe pobey.” — Tlie general head of public policy 
co\ ers, m Eiiglisb law, a wide range of topics Agreements may offend 
agamst public policj b} tending to the prejudice of the State in time of 
war (trading with enemies, etc ), by tending to the pen ersion or abuse 
of municipal justice (stifling prosecutions, ebamportj and maintenance) 
or, m prn latc life, bj attempting to impose incom cnicnt and unreason 
able restrictions on the free choice of individuals m marriage, or their 
libert} to exercise any lawful trade or calling Some of these matters 
arc separately dealt with in the Contract Act (see ss 26 and 27, below) 
It IS now understood that the doctrine of public policy will not bo 
extended beyond the classes of eases already co\ cred by it No Court 
can inv ent a new head of public policy (c) , it has c\ on been said m the 
House of Lords that “ public policy is always an unsafe and treacherous 
groimd for legal decision ” (<t) This does not affect the apphcation 
of the doctrine of public policy to new cases within its recognised 
boimds (6) 

1 Trading with enemy. — Agreements alleged to amount to 
trading with an enemy or otherwise to operate m the enemy s favour 
m time of w ar do not appear to have come before the Courts of Bntish 
India before the war of 1914 It is long settled law that all trade 
with pubhc enemies without licence of the Crown is unlawful ‘ The 
King’s subjects cannot trade with an alien enemy, » c , a person owing 
allegiance to a Government at war with the King, without the Kmg’s 
hcencc ” (c) This mcludes shippmg a cargo from an enemy’s port even 

(z) Lord Halsbury, JaMon t Dne wonb cited in Coiind v J acAeco (1902) 
Jonltxn ContcHidated Mines [1902] A C 4 Bom L R 048 
484 491 Seealso5Arinit’a«ftM£<iil<Am» (6) See Hitjon v CarnUy p 165, 
ntirayan v Bamchandra BamTatUindat al>ove 

(1919) 44 Bom G, C2 I C 54C (c) Lord Slacnaghten Jawon v Dne 

(a) I»rd DaTeyI1902] A C at p 500 fonUm ConaoUdatel Mines [1902] A C 
Lord Lindley at p 507, in very similar at p 499 
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m •x neutral ve^el (d) As a con-iequencc of this, " no action can be 
mamtamed against au insurer of an enemy's goods or ships 
capture by the British Go\ emment " (c) If the performance'' of a 
contract made m time of peace la rendered milnw ful b} the outbreak of 
war, the obligation of the contract is suspended or dissoli ed ncconhng 
as the intention of the parties can or cannot bo siibstantialh carriotl 
out by postponing the performance td! the end of hostilities {/} In 
such a ca^c a contracting part} is not bound to perform a part of Ins 
uudcrtakmg uhich remains jwssible and lauful m but uould Ic 
useless without the rcst(y) The recent development of ca^oa of this 
class IS dealt u ith midcr s 5G below The rules under tins head become 
applicable oul} when an actual state of war exists The} cannot ho 
made to relate back to a time before the war, though war may havL 
been apprehended A contract of insurance made before w ir cannot 
bo Mtiatcd, as regards a Io«s b} «ei2«re aJ«o before an} act of public 
hostility, b} the fact that war did break out sliortly afterwanh (/») 
During the recent general war thc«c principles hav c been conftrmeil 
and in *»onic directions do\ eloped One nuestion found to need further 
definition was who is an cncin} for the purpo «. of tlic nik and e jiooi ill} 
how the friendly or hostile character of an incorporated compaii} is to 
bo tested The scat of a man s business is of more importance than his 
domicile in the tochmeal «cn«eoro\cn uitionalit} {for an enenn subject 
allowed to remain here undur the King Lnipcrors prott'ction i not a 
commercial cnciii}, and cnenu subjects n. ‘hiding in fntnlK toimtrus 
need not be) , and m the ca^^c of a corporation the jun diction m which 
It 18 registered docs not conclu«i\cl} determine its character nor act 
the natioinlit} of its indi\ idual «;harchoIdcr» and it be eon'-i lored 
b} whom and in what interest iti> nflairs are m fact contitdle 1 (i) 

2?n(l‘‘00)ST I MS, (S»s\ /X^y.» ft (IP’') 

B R R 4o2 Xi/O lov ron{<H (l'so~) 41 Rom ni t'' I t 4C 

71 I D -C 3 . non IS- (I) / rfr V JrektT^frj [1 I J I 

(/J Jxird aftent"! ten Janfot t Dr e K R Kj" /Xj n) r C « rt- (IPlf)- 
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STIFLING PROSECUTION, 


An executory contract between patties of whom one becomes an 
alien enemy is thereby suspended or dissolved according to the nature 
of the case It is dissolved if it contemplated a contmuous performance 
which in the state of war would entail intercourse with the enemy, 
or if the contmuance of duties to be performed after the war would 
assist the enemy’s trade, or if the maintenance of the contract is other- 
wise against public policy, or it suspension of the current execution 
w ould substantially be imposmg a new contract on the parties An 
express suspensive condition in general terms is m no tv ay conclusive 
It may not be applicable to the event of war, or it may be contrary to 
pubbe poboy (j) 

2 Stiflmg prosecution — Agreements for stifling prosecutions are a 
well known class of those uhicb the Courts refuse to enforce on this 
ground The prmciplc is “ that you shall not make a trade of a 
felony " (k) In England the compromise of any public offence is 
illegal. If the accused person is “ innocent, the law [is] abused for the 
purpose of extortion , if guilty, the law [is] eluded by a corrupt com 
promise screemng the criminal for a bribe ” (1) It is not necessary 
to prove that there tv as any express threat of prosecution if the trans 
action m fact amounted to a bargam not to prosecute, and if the Court 
thinks the defence of illegality a disreputable one to raise m the circum 
stances, the only tv ay in which it can gi\c effect to its opimon is m 
dealmg Tnth the costs (m) But the English common-laTV rule, that 
contracts for the compounding or suppression of crimmal charges for 
offences of a public nature arc illegal and Toid, has no application to a 
contract for compoundmg the prosecution of crimmal proceedings for 
an offence against the municipaUaw ol a foreign country and committed 
there, if such a contract is pcrmittcvl by the law of that countrj, and 
this whether the contract is entered into there or m British territory 


control 8CO the Clapham Slcarmhtp Co $ 
ca«o[1917]2K B G39 
(j) / ltd Bielfr <t Co v Fia Ttnio Co 
[1918] A C 200, Toyfor, Brn-on <t Co 
y Kmni^cJie Indastne CcsrllKhaJl [1916] 
1KB 231 afGrmc^l Tciy fil ortlv [|9ISJ 
2KB 4%, ^lac Corjxwil on t Iltrfeh 
[1910] IK B 511, C K TVcdcalcI** 
«hcro with the cUccts of war coaditKms 
on contracts to which there is not an 
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(1) LordWestbury BajUj 
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(fa) Jonca V iltrvontVislixre 
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THE I^DIAN CONTE \CT ACT. 


A Slut will, theiefora. he m Sntisb India on a bond passed to the 
plaintiff in consideration of his withdrawing a prosecution for theft 
instituted in the French Court at Pondicherry, the agreement hcing 
permissible by the French law (n) It would be difficult, indeed, to 
hold that the compromise of a French law suit in a manner allowed by 
French law could be injurious to the ndmmistration of justice in 
British India 

A compromise of proceedings which arc criminal only in forml and 
in\ ol\ c only prn ate rights, may be lawiul (o) This perhaps is of no 
importance m Indian practice, where we have a statutory list of 
coinpotmdabjc offences (p) ** The criminal Jaw of this country maltcs 

a difference lietw ecn various classes of offences "With regard to some, 
it allots the parties to come to an agreement and either not to take 
proceedings or to drop the proceedings after institution in a few 
instances oven without the leave of the Cowrt, and, ;n other instances, 

(n) Sultraya Pil/ai \ SiibrajKi J/ut/alt eompMjnt iLoiigJj noreunaj)/ 0 / /orfcr,), 
(1807) 4 'M H C 14 Reference was mss mereb sn jnciilent in a dispute 
made in the course of the judgment to about property Tel CAaiid 1 JIafjoa 
the rule of private international tan (bat Jfat Arjan Dai (1D20} 117 I C 74 , 
the law of the place of a contract A / K 1020 lAh 504 
i,o^cnis Its %ali(lit} That expression, (p) See s 31S Criminal I’roccduru 
however, IS ambiguous Tlio local law Code 1698 see also Pinal Code M 213. 
gotcrning the substance of a contract il4 Hut cvenaa to a non compoundablo 
ma\ according to the cirtnrastanccs be ofTcncc the uithdraMal of a petty charge, 
that of the place uhero it uas made or as an incidtnt m a fair comproinL i dixs 
of that where it is to bo performed and not aioid tho compromi'o Onlar Ifnf 
these arc onb ausilur^ tests for 8 «ccr % l/i (1937) 41 Ml 019 IW 

tnuiinp the intention of the parties os to I C 499 A I It 1927 \I1 318 Abo 
what lau is to proail JJamlyn d Co there must be l*cttcr cMlcneo ol com 
i Talisler DuuUery [1894] A C 20J, pounding than the mere nithdri'ial of 
lliccj Conflict of Laws, C91 S 77 Jib eJ « compliinl ko Sfplheharojws Jhttth 
haufman i Oenan [1001] 1 h H C9l, Auer (1929) IlC I C 749 \ I V 10*9 

C \ l)oks at first sight contra, but All 456, /larjtt Pa Jr/ 7 » /*>» 
the Court seems to ha' c been influenced 101 I C "80, \ I U 102* Ivih 4(>. 

I' pet iilwr facts and it is far from clear ^Aaaf* Samp v fxif t^kuni (1927] lf*-f 

that the ilccision vas infendci! to lay I C 441 , 28 I’ I It Is** 9 I-ah I f 
duuii an^ general rule of law Anl aee 310 A I 1» 192i I^h *31 77 ie 

p 12, bIkj'c Court cannot act on a mere iurmiw Ihtl 

(o) iisArr t Co ' lpo//inari» Co the acts of the p-artics wen fn »u(«{an<-c 

(18*5)1. P 10 Cli 297, ns qualified I j one transaction ll m adisUnet qur.ti n 
WinthxU Iltnrl \ ) laf (IS'xi) 43 pot relevant here wl ril «-r U e ii^ of 

Oi 1 ) 1 ' 3'J Cp Hirtaifni ^aM /A»»| T criminal procf^s to pnv-iire »iti f» «» ' 
/tifcia/i A»e.-jr /ii.M (jpj-jyi I C f-'l, of suleitantull' cirilrhim* I* 1 
A I It ly.sit »l 5to where the rriretnal 



STIRLING PROSECUTION 


With the Iea\ e of the Court But there are other instances which cannot 
be compounded or arranged between the parties If the offence [is] 
compoundable and [can] be settled m or out of Court without the leave 
of the Court, there seems no reason why [a compromise] should be 
regarded is forbidden by law or as against public pohey, the poUcy 
of the criminal procedure being to allow such a compromise in such 
cases ” ( 5 ) Thus where A. agreed to execute a kabala of certain lands 
in favour of B in consideration of B abstaining from taking ciiToinal 
proceedmgs agamst A with respect to on offence of simple assault 
which IS compoundable, it was held that the contract was not against 
public policy and that the same could be enforced (r) So a promise 
to pay a sum of money as compensation for the abduction of a w oman 
IS enforceable, provided the abduction does not constitute a non 
compoundable offence (s) Jjikcmse, money paid to compromise a 
charge of adultery may be rccoa cred back if the party to whom the 
money is paid proceeds with the prosecution of the charge, adultery 
bemg a compoundable offence (i) But where the offence is non 
compoundable, as where the charge is one of criminal breach of trust 
and the offence is compounded by the accused passmg a bond to the 
complamaut, the latter cannot recover the amount of the bond (m) 
And, further, if the accused was induced to pay money to the com 
plamant in order that a criminal prosecution for an offence which was 
not compoundable should not be proceeded with, the accused is entitled 
to rcco\er hack the money as money paid under “ coercion ” withm 
themeamngofs 72below Insuchncasethcpartiescannotbcsaidto 
be in pan dchclo (c) But if there is no evidence of pressure or coercion, 
the money cannot be recovered back because m such a case the patties 
w ill he deemed to be in pan deltclo (w) In a Madras case, where the 


( 17 ) Per Cur Am r Khan ^ /lm»r Jan 
(1893) 3 C W N 5 followwl ihmtd 
Ila-tfan \ llatsan Mahmi(t{ (10J8) flj 
Pom C93 112 1 C 459 A I U 
Pom 3(k> 

(r) Ib t 

(1) SAoA PaXrnon ^ Itma I Khan 
(1^01) Punj Rcc no 82 

(() Ifas'in 'lAol v Nar 4Amrrl (187«>) 
IHmj Ppc no 81 

(a) l/<ij l»ir \ '•yrtf l/alm^Aor (191*) 
40 Ca! 113 l/oftai V Thanapjia 


(1914) 37 Mad 38o Ghuhm Jlohiy ud 
Dm V Dealt \a71d (1914) lunj Pec 
no 39 p 133 Ahmed //a4*an r I/anan 
VaAonierf (1928) 52 Bom 693 1121 C 
45J. A I P ID'S Bom 30o 
(r) J/uMurrerappo v Damaetcami 
(1917) 40 Mad 2S5, 34 1 C 401 
(«fj Amjadennesaa Dibi T rahtm£ul*h 
(1915) 42 Cal 286 23 I C 713, 

BiaiMAan PfOMd t LelhrajSahu (1916) 
1 Ut I*J 48 GO 61 331 C 711 



THE INDIAN CONTRACT ACT. 


ami the institution of the siuf, [A ] more than once afiirmed the 
transaction . . Apart from the untrue recital m the sale deed there 
seems to be no flaw in the transaction Without assistance [A ] could 
not have prosecuted his claim There was nothing extortionate or 
imreasonahle m the terms of the bargain There uas no gambling in 
litigation There was nothing contrary to pubbe policy Their Lord- 
ships agree with the judgment of the Court of the Judicial Commissioner 
that the transaction u as a present transfer by fA J of one moiety of hi's 
interest in the estate, giving a goorl title to [R ] on which it was compe- 
tent for him to sue ” (6) In Uaja Rai Bhagiat Dat/al Singh v Dchi 
Bayal Sahu (c), which is the latest Privy Coimcil case on the subject, a 
Hindu uidow sold to one X certain properties which slie had inherited 
from her son The sale, it was alleged, was without legal necessity 
On the death of the widow the reversioners w ho w ere refused possession 
by X executed a sale deed in favour of one It by which tlioy piirfxirted 
to sell their rights m the properties, which were w orth Rs 3,00,000, to 
R forRs 52, GOO, of which, however, only Rs COO was paid down, the 
balance being loft on deposit witli R “on this condition, tint tho 
\ ondors should get tlie whole of the consideration in case tho whole of 
the property should be recovered, and, in the cient of reemery of o 
portion of the property sold, a portion of the consideration moncj m 
proportion thereto ” In a siut by R against X for possession of the 
property, it was held by tho High Court of Calcutta flint the sale was 
void as being chnmpcrtoiis, that no title pn^ssod to R , and that ho was 
not tliercforc entitled to msmtam the suit (d) 0« appeal it w.is laid 

by tlic Judicial Committee that though the agreement w as of a generally 
thampertous character, it was not \oid on that account, nor was it 
oppo^-cd to public policy and \oid by reason of the stipulation relating 
to the payment of the consideration As to X s contention that tho 
assignment by the ^e^crslone^s to li. was unfair and u/icori<;cio»flbJf', 

It was held that, X not bung n party to the assignment, it was not 
open to him to question the tr insaction on that ground In tho cniir'- 
of the judgment their Lordships said “lor the re-j>onduits it was 
boldly argued that, although the Knglish hw as to iinintuiaiiro and 
(hniniHTty is not, ns such, applicable to India, ut on o(li/r gmimds 

(f.) .IfAal/ im > Art'im //uJuin AArt» I A 4S 

\n ^71 1. II 321 A 113 (<tj /V. /*/•/ AMnr* r. 

I-) (U'-'S) 3'i <41 -ICO I. II 3' / Aflt* (1003) H C W N. 40S 



ru\MrinT\ \np mmstpsanci. 


^\lnt IS tlic pimc is ihorc in force Their Jxinlslnps 

ire of opinion tin! tint proposition ennnot he 5upj)or(cd In three 
cn«os, Coomor Cooiidoo \ Chnndcr Canto Mookrrjcc{e) hmurar 
Itavi Lai \ }\il hanthif) Ijal tchal Itam \ Raja Aorini Husain 
hhan {q) hoforo this llmnl n rontrin iloctrinc Ins been laid down 
In the hst of those risps full efftct nns pt\en, under circumstances 
closcl) ainlopous to those of the present ease to an npreernent which 
certamU woul 1 hale been \oid if chani|>crt} naoided transactions in 
India It was further nrgue<I that the transaction m question was 
contrarj to public polic) and aoid on that ground, bj reason of the 
pro\nsion as to pajTucnt of the purchase monej b} the first appellant 
to the second and third The purchase monej was fixed at Rs D2 GOO, 
of which Rs GOO was to be paid down and the balance when the pro 
perty should be reco\crc<l Their I/ordships arc unable to agree tc 
this argument In their opinion the condition so introduced does not 
carrj the ease anj further than does the champertous character of the 
transaction generally It was further said, and this was relied upon ir 
the Courts of India, that the transaction was an unfair and unconscion 
able bargain for an inadequate price But that is a question between 
assignor and assignee It is unncccssarj to consider what the decision 
ought to base been if this had been a litigation between the assignors 
and the assignee m which the former sought to repudiate the assign 
ment In the present case the assignors do nothing of the kind 
They maintain the transaction and ask that effect bo given to it and 
for that purpose they jom as plaintiffs m the present action Their 
liordships arc therefore of opinion that the attack upon the title of the 
first appellant upon any such grounds as those indicated must fail ” 

Agreements between legal practitioners subject to the Legal Prac 
titioners Act 1879 and their clients making the remuneration of the 
legal practitioner dependent to any extent whate% er on the result of 
the case in which he is retained are illegal as being opposed to public 
policy (^) 

4 Interference with course of justice — It needs no authority to 
show that any agreement for the purpose or to the effect of using 
improper influence of any kmd with judges or officers of justice is 

(<) (1876) Cal 233 L R 41 A 23 113 9C U N 477 

(/) (1893) L R 201 A 112 (A) Oan^a Ram v Deii Da« (1907) 

(?) (1900) ‘>7 All 271 r R 32 I A Panj Rec no 61 
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It has been held by the High Court o£ Madras that a marriage brocige 
agreement bemg unlawful, a plaintiff who has paid monej m adiance 
IS entitled to recover it back from the defendant though he himself may 
hai e broken the contract by refusing to give the bride in marriage (t) 
There is absolutely no doubt that if any present of ornaments has been 
made by the father or the guardian of the bridegroom to the bride, the 
same could be recoaered by the former if the father of the bride, in 
breach of the contract, gives away the girl in marriage to another (ic) 

The Madras High Court holds that there is no distmction in prin 
ciple between an agreement between A and B that B ’s daughter shall 
marry A ’s son on payment of a sum of money by A. to B and an 
Agreement between A and B that B *s daughter shall marij A 's son 
and that, she fails to do so, B shaK paj a sum of mone^ to A In 
such case B has a pecuniary interest in brmging about the mamage 
In the one case, if the event takes place, he receives money In the 
other case, if the e\ ent does not take place, he has to pay money If 
the former agreement is void as bemg contrarj to pubbe polic) as held 
m the Full Bench case cited aboac, the latter agreement, it was held, is 
equally so (x) 

The Punjab Chief Court holds that a family arrangement of inter 
marriages of sons and daughters of \arious families known as 6 d 
»?ini«Tra amongst persons of the same class, by nhich the familj A 
gi\cs a girl to be taken as a infc on equal terms into a family B , and 
a girl of the family B is at the same time gnen as a uife into family 
A , stands on a totally different footuig from hat is really n s de of the 
girl, and ts not therefore -void as opposed to public policy IHicrc a 
girl, therefore, of family A is ghen as a wife in famil) B in Mrtuc of 
such an arrangement, but family B refuses to gi\ c a bo} of tlic fainil) 
ns a husband m family A , a suit will lie for damages for breach of the 
contract Butsince such arrangements are not held in Mr\ high repute, 


the Court will not awanl hea\y damages (y) 


A I It 19-S contra 

GtnlJtan T ^tttlaJhar (15X2) 
10 All L J 151 

(r) t Sreha (lOlS) 4 i 3I*d 

107, 41 I C 7S3 

(tr) parnthal r Tirtmayyi (I*'*-’) J6 
Horn C“3. Girjk'tn ^,ny\ r ** - 

(1912) 10 All I 1 IS'’ 1 I < 
l(ic»l llm if th«* I r 


in fact solemn wl an J pifu o( U n tin I 
made over, cannot W rccoccrr 1 
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I n 1020 rat r-2 
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Ma.! 313. 1«I t '1' 

(y) Af r<f > (J I ''} 

I rc i<» 'i'* 



CONFLICT or INTERLbT AND DD1\ 


There is absolutely no doubt that 'where the agreement is by a 
person to pay money to a stranger hired to procure a 'wife for him, it is 
opposed to public policy and 'will not be enforced by any of the Indian 
Courts (2) An agreement by A to pay money to B if B induces his 
daughter to take A m adoption is as much agamst public policy as a 
marriage brocage contract, and B is not entitled to recover on the 
agreement (a) 

6 Agreements tendmg to create mterest agamst duty.— One of the 
reasons suggested for not enforemg agreements to reward parents for 
giving their children m marriage is that such agreements tend to <a 
conflict of interest with duty The same prmciple is applied by the 
common law to dealings of agenta and other persons in similar fiduciary 
positions 'With third persons An agent must not deal in the matter 
of the agency on hiS own account without his principal’s knowledge 
In the present Act the rules on this head are embodied m the chapter 
onAgency (b), and willaccordinglybcconsideredinthatplacc Certain 
rules which wc shall find m the chapter on Indemnity and Guarantee (0) 
rest on similar grounds of eqmty There are conflictmg opinions as 
to the legality of an agreement by a Patwan or Kanungo m Govern 
ment service for the purchase of land situated within his circle or for 
the acquisition of any other interest therein Allahabad decisions that 
such an agreement created an interest which would conflict with his 
duty (d) haa c been overruled by the Bench of the same Court (e) , but 
the Lahore High Court does not follow this, at any rate as to agricul 
tural Imdf/) If a person enters into an agreement with a public 
servant which to his knowledge might cast upon the public servant 
obligations inconsistent with public dut> , the agreement is a oid (5) 


( ) 1 nifA^nafAon V (runj^ara u (1S93) 
17 Mad 0 , rtlamber v Jagjttean (1884) 
13 Bom 131 

(a) Kothanda \ Thtftt dltddiar (1914) 
27 Mad L J 41C 

(ti) Ss 215 210 

(c) Ss 133, 137 

(d) 5Aiam Lai y Chhalt Lai (1900) 
22 All 220, ShtoL^araxnv Hala Prasad 
(1901)27 All 73, 1 A L J 412 

(f) BAoTiron Dci r J/umn LaZ(1917) 
SJ \11 51,361 C .59, 14 \ b J 06» 


[1 B ] Kamala Dtn v Qur Dayal 
(l917)3aAll 68.3CI C 319 14 A L J 
069 

(/) AbdulPahmany Ghulam Mvham 
iwd(19i6) 7 Lah 463, OS I C 673 
AIR 1927 Lah 18 

(y) Sxlarampur Coal Co , lAd v C<dUy 
(1903) 13 C W \ 59 It IS cot easy 
to SCO what the party a knowledge haa to 
do with it The rule is for the protection 
of the public interest 
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7. Sale oi pulibc offices. — ^Traffic by Tvay of sale m public offices 
and appointments obviously tends to the prejudice of the public semee 
by interfering vrith the selection of the best qualified persons , and such 
sales are forbidden m England by various statutes said to be in afilnn 
ancD of the common law (h) There arc no recent English aufhontic'! 
The cases in India on this branch of the subject hav c arisen principally 
in connection witb religious offices The sale of the office of a sehait 
has been held invalid b> the High Court of Madns (i) The High Court 
of Bombay, while affirming the mvahdity of an alienation of the office 
to a stranger, upholds an alienation made in favour of a member of 
the founder’s family standing m the line of succession f_;) Siraihrl_) 
the office of mulnah of a tialf is not transferable (I), nor land uliicli 
IS the emolument of a rcbgious office (1) A custom allowing the sale 
of the office of uraller (trustee) of a Hindu temple for the pccimnr_> 
advantage of the trustee, even if jt was established, would k bid m 
law (m) These decisions arc based upon the principle that the intercut 
of the public might suffer if bargains rclatmg to public offices arc upheld, 
as their effect is to prev ent such offices being filled bj the best nv ailablc 
persons ^\^lere, however, the claimants to the office of ojha (high 
priest) of the temple of Baidyanath were members of a family group, 
and one claimed the office on the ground that it was cicctnc, and the 
other that it was hereditary, the High Court of Calcutta held that a 
comptonusQ by winch one of the claimants rtbn(juishtd Ins tlauw la 
favour of the other in consideration of an .iniiual pigment out of the 
cl{<xrao oScriags to the M was not against public polic.v (a) Jbic 
Transfer of property Act, 1882, e 0 (f) J 

An agreement to pay money to a public servant to induce him to 
retire and thus mahe way for the appointment of the proim or !■» 

(A) See roll(7cl, Contract, 3t)0 Th« OlloTn 2JS 
etatutorCGoo III c J2G 5 3, J» »lill " " 

in force in tbo I’rcsi jenev to" n' *3- 

l>) yorasimma % Ananlha ifcnMi (ti tnj inz/Un v V. 1 <« // / '« 

(18SI) 4 M&cl 301, » ViW /// (10^3) •I'J MaJ f.’O "I 

Zlom (1893) C Mai 'TO 4fl 

lumfiA Ic/w > ^ori I uninh {m) I a/ih J lirm-iA I oU T /i» 
hunhi IISIC) I Mad 235, I, T 4 I A UmnA AwnAi (IVf) 1 M»1 225 Th" 
to. CnaBawm'-cnr/a PatiJan SannaJht ptoprr txatae Ito oC -«* lo 

Y. IWu Pandiran (IPOO) 23 Mad 271, i.ra/«m (Wil*on * Clo >ify) 

I, n 27 1 A CO (•'> % MUi/tan*'/ (I*- ) 

(;> ^far^<^,rnn v /».«.» lal ir (l«a-) -3 C*! n*» 
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Virtually a trafTickuig with reference to nn oiHce, anti i3 'v oitl under this 
section In the language of the English Ian , such nn agreement la an 
office brocage agreement inaalid as opposed to public policy (o) (see 
lUrntration (f\ to the section, p lU, nboae) ^Vhc^e money is paid 
under such auagrccraont, it cannot be recoi i-rcd bock from the defen- 
dant, though he has failed to carry out lua promise to procure employ- 
incut for the plamtiS in public sen ice (p) 

8 Agreements tending to create monopohes —Agreements having 
for their object the creation of monopolies arc ' oid as opposed to public 
policy (j) 

9 Agreement by client to remunerate his pleader’s clerk— An 
agreement by which a litigant binds himself to jiay a sum of money to 
his pleader’s clerk for gn mgspccial attention to Ins legal business uhich 
the pleader is bound to see to in consideration of his fee is opposed to 
public policy, and consequently cannot be enforced (r) 

10 Agreement not to bid —An agreement between persons not to 
bid against one another at an auction sale is not necessarily imlau ful (s) 

Waiver o! illegality,— Agreements uhicb seek to waive an illegabty 
are a oid on grounds of public policy (t) “ Whenever an illegabty 

oppeats, whether from the evidence giacn by one side or the other, the 
disclosure is fatal to the case A stipulation of the strongest form to 
waive the objection would be tamted with the aicc of the original 
contract and \oid for the same reasons Whereier the contamination 
teaches, it destro)s ” (u) 


Pleadings — The facts showmg illegabty must be pleaded, but 
when the illegality appears from the plamtiffs oum evidence, or is 


to) 8am>n^lha v JHulhusamt (1907) 30 
Stad S30 

(p) Lfdu X Iliralal (1910) 43 tsil 
115, 29 I C 635 Sco this case com 
mented on m Srtmra^a v 8uha Ayyar 
(laiS) 41 itad ig- tttpp 200 202, 4l 
I C 783 

I (s) Sotnn Pillai V The iJuntctpal 
/ Council, Moyainram (UWj) 2S 3Iad 520, 
j Made'nzte v Itameshicar Smgh (ttllG) 
I 1 Pat L J 37 , 34 I C 754 (a case 
wfuch ought not to have been repotted 
. at eUj, /gai/al v 8aratn Smgh 
/ (»i>2-) 100 r C S50 
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THE INDIAN COMEACT ACT 


4 othcnnsc diilj brought to the notice of the Court, it is the chit> of the 
Court to give effect to the fact thus brought to its notice, and to gue 
3 udgment for the defendant, although the illegalitj is not raised by tbc 
pleadings (t) Sec Code of Civil Procedure, 0 G, r 8, and 0 8, r 2 

Other statutory provisions of similar effect : 1 ^c/'-TJic 

p^o^ isions of this section as to agreements are strengthened or supple 
mented by some other enactments The Indian Trusts Act 11 of 1882 
provides by s 3 that all expressions used therein, and defined in tlic 
Contract Act shall be deemed to ha\c the meanings rc5pccfjie/j 
attributed to them by the Contract Act Sec 4 proMdes that a tru<«t 
may be created for an} lawful purpose, and that the purpose of a trust 
IS fill unless it is (a) forbidden by Iw or (b) is of such a nature thif 
if permitted, iti\ould defeat the provisions of any lav, or (c) is fniidu 
lent, or (d) involves or implies injur} to the person or projiert} of 
another, or (e) the Court regards it as immoral or opposed to public 
policy The section further enacts that cicry trust of uhich the 
purpose 18 unlav ful is void 

2 Trtins/er of Property Act IV of 1882 —Sec G (h) of tins Vet 
provides that no transfer can be made of property of any kind for an 

illegal purpose ” 

3 Indian Eiideiicc Act / of 1872 — llTiorc the con^idcnfion or 
object of an 'igrcenicnt is alleged to be unlawful, onl cMdoncc nnj be 
adduced to pro^c the same though the agreement is reduced to the 
form of a document (s 92, proviso (1) ) 

( Sjmfa Relief Act I oflSTT—As to jmlicnl irjww 
s 35 (b), see the special commentar} on that section 


Void jffreemenfs. 

24. -If uny part of a single consideration for one or 

\erccmtT^Xf, more obiceta, or any one or an} part of anv 
loid ifromji.ra scvcHil coiisidcwtions for a single 

imiai'fulinp.nrt objcct, js unlatvful, tiic ngrcemeuv is vom 


///utfrafion 

A proratv** fo t»n Wi*U of H , a m»nuf*ftur<' ^ 

Indigo .nlnnni<‘?'»ltrafrc{n«thf.r»rticlr^ Jl toA aMUi^ 

of 10 000 a jeir Tl of A • T ^ 

an 1 thr corjii Irration for 11 h pro fni«» l»rins In part anU»f»l 

(r) l/ir^ f/nry //»?/ » U •// <»n» Ctaftr (l'*05) 1" All J'’’'* 



1 Mini on DIMMIIM \01UIMFM‘? 


Entire or divisible agreements — This section is an obi lous consc 
qurnccofthpgcncnl principle of 8 23 A promise msde for an iinliwful 
con’^idcntion cannot bo cnforcctl and there is not an) promiic for a 
lai\ ful eon's! loration if there is nn> thing tllcgil in n consulcntion iihich 
must be tahen ns a nhole On the other ban 1 it is well “cttled that if 
pcioral (h<tinct pmmi'cs arc made for one and the simc lawful con 
■sidcration an 1 one or more of them Ik? such ns the lau will not enforce, 
that will not of itself preaent the rest from being enforceable The 
test IS whether a distinct consi leratioii which is wholly lawful can be 
found for the promise callcil m question The general rule is that, 
where jou cannot so\cr the illegal from tlic legal part of a coacnant, 
the contract is altogether a oi I hut wrhere a ou can sea cr them w hether 
the illegahta be crcatoil bj statute or b> the common law jou ma) 
reject the had part and retain the goo<l (ir) Further specific reference 
to English eases where the role has been recognised aiould he of no 
practical use for Indian purposes 

In Bengal an agreement between a zammdar and his tenant for 
the pajTucnt of an enhanced rent which exceeds the rent ptcaiously 
paid the tenant b) more than two annas m the rupee has been held 
sold (a-) as it dircct!> contravenes the provisions of the Bengal 
Tonanc} Act \ III of 18G5 The Court will not m such a case sev cr the 
good part from the had and pass a decree for the good part that is for 
80 much of the enhanced rent as docs not exceed the two annas m the 
rupee (y) To do so w ould be to create a new agreement between the 
parties An agreement v\ ith a pleader to pay a fee of Rs COO if he wins 
the suit and also to transfer to him part of the property in dispute is 
not sev erable and is wholly void ( ) Similarly where a part of a con 
sideration for an agreement was the withdrawal of a pendmg criminal 
charge of trespass and theft it was held that the whole agreement was 

V Old (a) Upon the same principle a suit w ill not lie upon a promissory 
note for an amount which included an item m respect of lotteries pro 

(tc) VVillesJ in Pickering Y IJ/ratombt Ganeah Ja adekar (19 o) 49 Bom C19 
Pt/ Co (1868) L E 3C P atp ‘»50 891 C 199 

(x) Krtslodhone Ohose y Brogo Gobtndo (o) Srirangackariar v Ramasami 

Eoy (1897) 2 Cal 895 Ij/yanyar (1894) 18 Mad 189 B nde 

(y) C tmg Ptetennj V Ilfracombe By ehart Pro- ad y Lekhraj Sahu (1916) 
Co L R 3 C P 235 ‘’50 and Baker 1 Pat L J 48 60 33 1 C 711 Bam 

Y Hedgecoek 39 Ch D Bamehandrav Jayawant (1918)4*’ Bom 

( ) Ball i Ja ran G jar y T tsiuxtnath 339 4o I C 566 



THE INDIAN CONTRACT ACT 


hibited by law (6) or an amount in respect of gambling losses (c) 
■\VhereA promised to pay Rs 50 per month to a married woman B,in 
consideration of B living in adultery with A and acting as his hou'se 
keeper, it was held that the whole agreement iias aoid and B could 
not recoaer anything e\en for services rendered to A as hou c 
keeper {d) AVherc, in consideration of A agreeing to procure a di\ orcc 
from her husband and marrying B , B advanced to A Rs 300 of 
which part was- alleged by B to have been paid for eapensos of pro 
curing the divorce and part for A ’s ornaments it w as held that on A s 
failure to perform the contract B was not entitled to rccov cr from A 
any part of the money advanced (e) Similarly, a suit will not lie to 
recover money advanced as capital for the purposes of a partnership 
w hich IS partly illegal A holds a licence for the sale of opium and ganja 
The ganga licence contains a condition prohibiting A from admitting 
partners into the ganja busmess without the permission of the Col 
lector No such condition IS embodied m the opium licence B who 
IS aware of the prohibition, enters into a partnership agreement with 
A both in the opium and ganja business without the leave of the Col 
lector and pays A Rs DOO as his share of the capital Disputes arise 
between A and B , and B sues A for dissolution of partner*Lip nnd 
for a refund of his Rs 500 B is not entitled to recover Rs 500 or 
any part thereof one of the objects of the agreement being to carrj on 
ganja busmess in partnership In such a case ‘ it is impo‘t'»ibIc to 
separate the contract or to saj how much capital was adv anced for tlic 
QpLUmaailhowniuchforthegnHja’ (/I A stands bail for B whoia 
charged with an offence and ns an mdcinnity for the bail takes from B 

a sale deed of B s house and also a rent note w hereby B agrees thcncc 

forw nrd to occupy the house ns A 's tenant and to pay rent to him A 
cannot sue B on the rent note ‘ The sale deed nnd the rent note arc 
part and parcel of the same transaction and the rent nott taint* d 
with the same illegality viliich affects the sale deed {g) Ibfl rinl 
consequences however, may follow when a part of the coii'ti Icrati n 


(6) J(^eph \ SoJano (IS"2) 0 R I K 
4tl 

(c) r Dhts^ju Mai {I9n)35 

All C5S 21 I C rs 
{i) Al ce Vary lUTl r 11 •// am aarle 
— ^\)) 27 \n 2W 


(I8S7) lunj Ilfc no 4'* I >* t J ‘ 
Vaa«i Vo7ir(l6S5) |0 Rora 1^. 

(/) G palne v hal ippa ^ 

Bom I B mi 

(y) /yrrmantdr tr (1'^ *)^ 
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ENTIRE OR DIVISIBLE AOREFAIENTS. 


or “ object ” of an agreement is not illegal, but merely void m the sense 
that it IS not enforceable in law In such a case actual performance of 
such part may be a good consideration, though a promise to perform it 
would not M^e been Thus a bond pissed by a judgment debtor to 
the holder of i decree against him in consideration of the latter refrain 
ing from execution of the decree is void under s 257 a of the Cml Pro 
cedure Code, 1882, but not illegal The decree holder, therefore, on 
performing his part of the agreement, was held entitled to recover on 
the executed consideration (k), bemg in itself a voluntary lawful for- 
bearance, though not upon the executory agreement If the promise 
to postpone execution of the decree were illegal the whole bond would 
be tamted with illegality, and the judgment creditor would then have 
no right to enforce payment of the bond Put when the parties them- 
seh es treat debts \ oid as well as valid as a lump sum, the Court will 
regard the contract as an mtegral one, and wholly void Thus where 
a judgment debtor agreed to pay m a lump sum interest not awarded 
by a decree m addition to the sum decreed without the sanction of the 
Court It was held that, the promise to pay such interest bemg \oid 
under 3 257a of the Cml Procedure Code, 1882, the whole agreement 
was \oid ( 1 ) Sec 24 has been applied to the case of a usufructuary 
mortgage under which the mortgagee took the rents and profits in 
discharge of mterest The mortgage was illegal xmder the Agra 
Tenancy Act, but the Court refused to enforce the personal covenant (j) 
It IS not clear, however, why the legal personal covenant was not 
separable from the illegal security 

The provisions of this section must be distmguished from those 
of s 57 below In a Bengal case a Mahomedan husband agreed by a 
registered document that he would pay over to his wife whatever 
money be might earn, and that he would do nothing without her per- 
mission, and that if he did so she would be at liberty to di\ orce him 
In a suit by the wife to recover from him his eammgs it was held that 
though the httcr part of the agreement might be unlawful, the smt was 
one (o enforce the legal part, and the Cbnrt ga^ e a decree to the plaintiff 


(h) BanL of IJeoyil v 1 yilhoy Cangji 
(IS91)lCBom CIS 

(i) DarJatiiig v PanJu ES34) 9 Bom 
1*C See 237i tas been omit(e<l tn th« 
Code of 190S 


(j) //or Pramd Ttitari y Skto Gobind 
Tttran {1022)1 LR 41 All 48C,C7I C 
793, SOA L J.318 Contra (7auri Z)an 
V Dandhu Ratufey (1929) 1191 C COS, 
AIR 1929 All 391 



Tirr iNDivjv co\tji\ct icr 


througioitt tic Act, am! seems to bo mTOl\c(I m tie dermitions of 
“ agreement ’ and “ recjjirocal promises ’’ms 2, sub ss (c) and (1 ) free 
the commentir} thereon, p 32, abo\c)(p) 

The most obvious example of nn agreement infioiit consulerafion 
IS a purely gratuitous promise given nml accepted Such a pronme 
its no legal force unless it comes mfhin the first cfass mentioned in tfie 
present section But there nre other less ob'v^olIS cisos, and 
must be all the more carefully noted because neither the tcvt nor the 
illustrations of this section throu an^ light on them It is not enough 
that something ^vbetber act or promise appears on the face of the 
tr^ns'iction, to be gnen in cTChange /or the promise That nhich is 
gi\ cn. need, not be of any particular \ alue it need not bo in (lppc^rnnco 
or in /act of appro^imatoli equal \ alue w itb the promise for ^hich it i3 
exchanged (see commentarj on explanation 2 below), but it must bo 
sometlung which the law can reganl as ha\ ing some \ alue so that the 
gumg of it efiecta a real though it nny be a i erj small chiogc m the 
promisee s position and this is what Engbsli writers mean when they 
speak of consideration ns good sufficient or \ nimble An apparent 
consideration which has no legal \aluo is no consideration at all A 
perfocmaiicc or proniise of this kind is sometime^ called an ' unreal 
consideration 

Forbearance and compromise as consideration — Compromise h a 
aery common transaction and so is agreement to forbear prosecuting 
a claim or actual forbearance at the other part> s request for a definite 
or for a reasonable time It may seem at first sight that m all flic'e 
cases the validity of the promise is doubtful For the givmg up or 
forbearing to exercise, an actually existing and cnlorcealdc right 
fcertamly a good concidcration (y) , but x\bat lE the claim is not I'cll 
founded ^ Can a cause of action to which there is a complete defeisn 
be of any aaluc iii the c} e of the lair » If a man bargains Inr rew nnl in 
consideration of liis abandonment ol such a of afttou doef lie 
not really get somelhing for nothing eaon if lie bebcits he has n gio'l 

? The nnsnoc is that fthstammg or proiiasirig to abMain fn m 

(f) n iucction it Ml l-wn oa*vrvr*l »» r tUt « t n-r*U un I r U * 

U fXhtuitive Iniiran /amHinmi \ tiotml rrrallf j» 1 »1) wM! hthlrK«-KX 

^p.Mo;<;viCArU-jr(lPoej lO'l I I* « nr^UuU tav , x U 

at P <20 Tliimraa* wc pn-* jm»* llal < 

ana;rr<nrnt n» I** wilhealroni i r»U n (1 "0)31 Cal 21 
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doing anything which one would otherwise be liwfull) free to do or not 
(o do IS a good consideration, and c\crj man who honestly tlimks ho 
has a claim dcscrMng to l>e ctnmincd (r) is free to bring it before the 
proper Court, and hn\ c the judgment of the Court on its merits, \\ ithoiit 
which judgment it cannot be ccrtainl} known whether the claim is well 
founded or not , for the maxim that caerj man is presumed to knoiv 
the la^ , not a a cry safe one at best, is clearly inapplicable here That 
which is abandoned or suspended in a compromise is not the ultimate 
right or claim of the part} , but his right of haa ing the assistance of the 
Court to determine and, if admitted or held good, to enforce it “ If 
an intending litigant bona fide forbears a right to litigate a question of 
law or fact which it is not vexatious or frivolous to litigate, he docs 
give uji something of value It is a mistake to suppose it is not an 
advantage, which a suitor is capable of appreciating to be able to 
litigate his claim, cv cn if he turns out to be wrong ” («) Forbearance 
to sue for or demand a morel} honorary or customar} debt may be a 
good consideration {<) But the abandonment of on obviously ground 
less claim will not make a good consideration " any more than a pro 
misc to pay a «o\ oroign in satisfaction of a debt of a guinea is support 
able by the consideration that it saves the creditor the trouble of 
bringing an undefended action for the larger sum ** (u) 

The prmciple thus stated is followed by the Indian Courts (v) 


(r) Ito need not have a positiro 
opinion tl at it is justifod for 1(9 euc 
cc&s maj depend on facts not snlhin hu 
oirn Lnon ledge or on unsettled questions 
of lau* or both Oftentimes a man vlio 
IS asked Is your cause just T may 
quite fairly answer I see nothing 
against good conscience m it whether it 
11 good in law is exactly nhat Z want the 
Court to tell me These refinements 
however are perhaps fitter for the 
moralist than for tho Is^wyer 

{») Bowen LJ in Jfifea v A«w 
Zealand Alford Estate Co (1886) 32 Ch 
Div ‘’66 291 Cp »«?6yv iJ/jree (1875) 
L R IOC P 497 

(I) Goodson V Grierson [I908J I K B 
761 C A Even a gammg debt which 
for some purposes would itself be an 


illegal consideration underti cEngli h 
Gaming Acts // ja ns v Slvarl King 
[1908) 2 K B COO C A 

(«) Jagaicera Ba na Elinppa v Iru 
muTam (1918) L R 451 A IDo ”03 48 
I C 007 (the real question was whether 
a contract to pay enhanced rent for 
tenant s improvements could bo implied 
under a Madras Act m fact there was 
no forbearance or promise thereof) See 
also^aWttv PAaffa (1919) P R 137 63 
I C 407 Oopal Sahai Bickha Lai v 
Z>&aai Sam Sam Gopal (1929) 118 I C 
CtQ A I B 1929 Lah 630 
(a) Ofefi PTilliah Chetli v Varada 
rajulu (1908) 31 Mad 474 at pp 476 
477 Krishna Chandra V Utmaja SanJear 
(1017) 22 C W N 463, 45 I C 477 
[where the claim was not bona fide} 
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Thus where after the expiration of the time fixed for completion of a 
mortgage the mortgagee declined to ad^ance the mone} unle-js the 
mortgagor consented to pay interest from the date fixed for the com 
pletion, and the mortgagor agreed to do so, it n as held that there ivas 
a good consideration for the agreement, though tune ^vas probably not 
of the e'ssence of the original contract The mortgagee belie\ ed m good 
faith that he nas entitled to lescmd at once, and the .abandonment of 
his claim to do so as consideration enough for the mortgagor’s agree 
inent to his terms (to) An agreement m the nature of a compromi«e of 
a honajide dispute as to the right of succession to a pnestl) ofiico is not 
ithout consideration (a:) , nor is a mutual .agreement to a\ oul fiirtliir 
litigation inaalid on this ground (y) , nor a family arrangement pro 
Mding for the marriage expenses of female members of a joint Hindu 
family on a partition hetneen them of the joint family propert) {:) , 
nor a promissor) note m the nature of a compromise of a doubtful 
litigation passed a tenant to the rannndar during the pcndcnc) of a 
suit brought h} the zammdar against the tenant to eject him from IiH 
holding («) But a pledge or promise of sccunt) for an existing debt 
IS ^old unless there js sonic forbearance or undertaXing b} the cnditor 
(such as not pressing for payment or accepting a reduced nti. of 
interest) in return for it Thus nherc the drauer of a hiindi becinu 
insoU ent before it fell duo and the phintiiT V' ho w as the hohU r, in diio 
course applied to the acceptor to gpo security forjiij-ment at matunt} , 
and the latter executed a mortgage “ I)) of collatird 
bond,’ it was held that, the plamtin not ha^ng entcrul into nn\ 
undertaking whatever he could not recover on the mortgage dud (b) 
Promise to perform existing duty —It well vdtled m 1 ii,iland 
that the performance of what one la alnadj bound to do (itber bv 


(If) J)fvhthoj \ Pflottjt (1893) 17 
Horn 457 The pUmtid ■ nsht wm 
reill}, It poems to goo tho c] ftmhnt 
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rnOMlSE TO PERFORM EXISTING DUTY. 


general law or by a specific obligation to the other party, is not a good 
consideration for a promise ; for such performance is no legal burden 
to the promisee, but, on the contrary, relieves him of a duty. Neither 
is the promise of such performance a consideration, since it adds 
nothing to the obligation already existing Moreover, in the case of 
the duty being imposed by the general law, an agreement to take 
private reisard for domg it would be against public policy But before 
applying this rule we must be careful to ascertain that a legal duty does 
e.Mst A promise to remunerate a person named as executor (not out 
of the estate itself) if he accepts the office and performs the duties of 
executor is net bad for \\ ant of consideration, since it is not a legal duty 
to accept the ofiice (c) and perform those duties without claiming any 
remuneration But a person ser\ cd w itli a subpoena is legally bound to 
attend and give evidence in a court of law , and a promise to compensate 
him for loss of time or other incoin enicnee is \oid for want of con- 
sideration {d) Similarly an agreement by a client to pay to his vakil 
after the latter had accepteil the inlahtiiama a certain sum m addition 
to his fee if the suit was successful is without consideration (c) And 
it has been held by the High Court of Allahabad that a bond passed 
by a judgment debtor to the Itoltler of a decree against him for the 
amount of the decree plus Rs 3 pud for him for the stamp and regts 
tration charges of the bond is without consideration whore the decree 
was made by a Court ha\mg no jurisdiction to make it and tlic bond 
was passed to secure the release of the di btor from arrest (/) 

But if a man, being alrea<Iy under a legal duty to dt) sometlimg, 
undertakes to do something more than is contained therein or to per- 
form the duty in some one of se\eral adiinvsiblo ways— in other words, 
to forgo the choice which the liw allows him tins is a good con- 
sideration for .1 promise of sjxrial rew ml (^) 

If A IS .ilroa<ly bound todoa iirtain thing, not b\ the general law, 

(r) Anroyiti \ Shnjiim ||SU) 22 /*«y« | IS7”) J IWim 3f)i ti) Oanifi J’am 

Cal 14 ll was «l<o an-Hwl without » An /lai I’unj lire no Cl 

siitTpM, that ttu flgnvnient ws4a;»inst if) Jiatiifa l/i % /lunaywl (18S.1) 
public policj tnakinp it the rsccutora 4 Ml 33.1 

interest to pn Ions the *dmini'tr»l>on of {3) } \ Z*aru/40a (ISIO) 11 

the cMatp his dutt \ i K SoC , 5J 11 11 fJZ (reward to 

(rf) Sa.sA'ianoA Cfititi \ Hamonny con‘table for •erriees duty), 

C*rH. (IRfiS) 4 M H C 7 Ilartityr Poa*o«6y(IR57)7 K t B 87 ’ , 

(r) Hamchanilrti CAinlaiaon a Kcia HUH 11 807 
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but under a contract mth Z , it seems plain that ntithcr the perform 
ance of it nor a fresh promise thereof without any addition or ^ ariation 
will support a promise by Z , who is nlroadj entitled to claim perform 
ance For Z is none the better thereby in point of law, nor A an\ 
u orse But what if M , n third person not at present entitled to chini 
anything, offers a promise to A m consideration of (a) A ’s performance 
of his obligation to Z , or (b) A *8 promise to AI to perform that obhga 
tion ^ These questions ha\e given rise to great difference of learned 
opinion m England and America (fi) Thc> do not seem to ]n\c been 
considered by Indian Courts Such English authont> ns there is 
favours the opinion that the performance is a good consider ition but 
the reasons given are not very clear and seem to assume that both 
performance and promise must be good considerations m such a i ist or 
ncithcr(i) Itissuhmitted honever that on principle this assumption 
is not tenable The test is whether there is an) legal detriment to \ , 
the supposed promisee Now A 's performance of wliat he ahead} o\\ os 
to Z IS no detriment to him as has b^cn pointed out and indeed the 
resulting discharge of his Iiabilit} seems rather to h'' an advantage, 
and therefore it is no consideration for a new promise !>} an} one But 
A ’s promise to M to do something though he may ha\t nireidv 
promised Z to do that same thing is the undertaking of a ncu ohhgi 
tion to a new party There is no reason wh} it should not h made 
binding bj M s counter promise nsinaii} othcrca'scofacontrict li} 
reciprocal promises unless the law forbids the same performann to 
operate m ci’iscfiargc of two (fisfinct contracts rAorv er fw 
authority for anj such rule of law, and when wc bear in nund tli it in 
a contract bj reciprocal promises the promises are the const leriti m 
for each other and not the performance no such rule ajipcars to h" 
demanded or warranted h} principle 

^\Inte^c^ resolution of the speculative quc^lion ninv ulltniat 1} 
prevail, the ddficult} ma} be removed m Ihc i ase of performnnet bv 

the shghtcstnpprcoiablc addition iothcperforinaTicenln i U coiitnct. i 

for, and m the caac of promise b> A 'a new iindrrt ikniR to "M b w' 
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or incUi hug an nnlrrtnking not to rcscin*! or \ar), witliont ^I.'s 
concent his cs:i«t:ng contract nith 7, 

Transfer of immovallc property. — ^Tbis section has been field to 
ap|h t<i caso** (){ «a]o and mortgage of ininioaahlo property Huh 
in UoHMo IjoI a Ihul < f UrtgnUj) the Allilnliad High Court In Id a 
morigig effeetHl li} a diilx ngislerctl deni to he soul for want of 
niHi Icntion uiu! r thn section ‘'iiiuhrla in Tatta \ Ilafxiji {k) 
Tuh >n J hell that a sale cfTeclid h\ a dul\ regisftnd deoil uiidir 
which the purchaser had cnlend into possession was aoid for a\ant of 
ransidi ration under this section 1 arran C .T.howtxer was inclined 
to the opinion that con\c}ances of lain! m the Mufassal j>crfecfod h) 
pa«sxos>>inn or registration where the consideration expressed in the 
conxex anee to haxc been paid had not m fact been paul could not he 
put in the same categorx as agreements \oid for w \nt of coiHidora 
tion (/) The first of these txaoca«es was<lecided before the Transferor 
Propert) Act IV of 1882 was enacted As regards tlie other case that 
Act w IS not \et oxtemled to the Bomhaa Presidenct when the ih ed of 
salcavasc\(.euted Itwouldsetm howcaer that the result would he the 
same and r*' 51 otthatActrcadaaiths 1 The latter section dccl ires 
that the chapters and sections relating to contracts in that Act shall bo 
taken as part of the Contract Act 

Negotiable Instruments —The law merchant has almost — but as 
It IS held b} something a era near a fiction not quite— made an eaeop 
tion to the rule of consideration m the case of negotiable instruments 
or rather established anothtr and independent rule The Isegotiable 
Instruments Act X\M of 1881 s 118 affirinmg the well settled 
general laaa enacts that until the contrary is proaed the presumption 
shall be made that ea ery negotiable instrument aras made or drawn for 
consideration , and that everj such instrument avhen it has been 
accepted endorsed, negotiated or transferred, was accepted endorsed 
negotiated, or transferred for consideration The second branch of the 
aboae rule stands as illustration (c) to s 114 of the Lvidence Act I of 
1872 

We now come to the exceptional cases in avhich consideration is 
dispensed avith 


0) (1870) 1 All 309 

(il) (1890) 22 Bom 170 181.162 


(1) 22 Bom at p 183 
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Registered i,vntmg. — The Rnglish doctrine that the “solcninity 
of a deed is of itself sufficient to mahe a promise expressed in a sealed 
writing valid has never been received m British India (m) The Act 
does not allow an} form alone to dispense with consideration, but on)p 
writing and registration coupled with the motive of natural love and 
affection between nearly relatwl parties The w orris “near rolition ” 
have not iieeii judicially constnicd The Courts would, it need hardly 
be said have to construe them miifotinly VMthout roganl to variations 
in the reckoning of degrees of hiiidrcd, for the purposes of inlicntancc 
or the like, in different personal laws or customs Cu) A registered 
agreement between a hlaboinedan husband and hi<? wife to pay lus 
earnings to her js within the provisions of cl 1 of the section (o) So is 
a registered agreement whereby A on account of natural love and 
affection for his brother. B undertakes to discliargc a debt duo by 
B to C In such a case, if A docs not discharge the debt, B may 
discliargc it, and sue A to recover the amount (;;) But an agreement 
in writing and registered, whereby a memb-'r of an undivided Hindu 
family, without any valuable consideration, renounces all right to the 
fnmiH propert} in fayour of the remawwg cop'ircrnen void iiiilc'S 
it Is executed for natural love and aftcction (7) It is not to In 
supposed that the nearness of relationship necessarily imjiorts naturvl 
lov’ennd afloction Thus nhm a Ilindw husband cveented a ri'gisttnd 
document in favour of his wife whereby, after referring to quarrels and 
disagreement between the parties the husband agreed to j»i} her f‘*r a 
•fl’p'rnfiV fes'wAmx'W rfiwv* ivwriWi^ew.tiTa" AWc w.3? au» /.cuKidi ratinn 


(m) Aa/i/irasa<i Teimn \ Aaja AnAii* 
/Va/ifo-f <.en (ISGO) J K L It (I» C)«t 
p 1J.1 In Enfihn<niio formnl fijH ration 
of a M mueft ol<Kr thin the ifocfnnc 
Ilf ion<ulcratJon It n thcrofi’ro rrro 
neous to m text books commonly 
ilid At one time, tlmt tbe formslit^ * tm 
^virts A consnlcration ’ (In (be ron 
trarx, thi* iloctrine of fon^itl' rail ’n was 
I ntrmlueeil onlj «ben Informal contracts 
nrre maile aelmiiAlle bj, a wrjrt o( 
inp^niouA fictions, but tins is not 
material for In Um porpo^-a 
fa) Ja/jr Jt, r 11 . JIM'S) -I 

n )i c , A r J a* »in-rp u »a* brii 


bilorc Wxc \cl, VbxV tU< rthii n <f 
CoMJins «oub} net support a luliintan 
ngmment, tboiipb np'-'VrTe'l Vl\r>w« no 
Itpht on the possible con.tru tion if Ui' 
\ct . lor b> the Commi n I.n». wbl b (/<e 
Court opparentb foUi>'*eih e • <ie^:rre i f 

kio'bip boAiTcr nrar, 'ould suC i-e 

(o) }'(» noo 1 

IV n l. R App f' 

iri IrnIflW.rtmyT / 

ijvua 1. 3 4;s 
<«) ap^> /'•/'« V 

Q ylxi 71 Tie fjHTtS of the fS- flOt 
iho» Ibav ibA asft^ment was n» J' o" 
■eeouot tf naloral 1 j»» *nl aC<»«H " 



REOISTrilED WRITING. 


mo^ mg from the wife (r), it was held in a suit by the u ife brought on 
the agreement tint the agreement T\as ^oid as being made without 
consideration It uas further held that the agreement could not be 
said to have been made on account of natural love and affection, the 
recitals in the agreement being opposed to that view (s) It is difficult 
to reconcile with the last case the decision of the Bombay High Court 
in Bhxca Mahadshct v Shtaram Mahadshet (0 In that case A sued 
his brother B upon «a registered instrument whereby B had agreed to 
gi\ e A one half of certain property It appeared that A had pro 
viously sued B to recover that share from him, alleging that the 
property was ancestral, but the suit was dismissed on B taking a 
special oath that the property was not ancestral It further appeared 
on the plaintiff’s own admissions that the brothers had long been on 
had terms Upon these facts the Subordinate Judge held that the 
agreement was \oid for want of consideration and that it could not be 
said to have been made on account of natural love and affection so ns 
to como within the first exception to the section, and the decision was 
affirmed by the District Judge On appeal the High Court held that 
the agreement must be held to has c been made for natural love and 
affection and that A was entitled to a decree The Court said “The 
District Judge dismissed it (the suit), holding the document \oid for 
want of consideration The Subordinate Judge had held the same 
He said ‘ there w as no consideration for the agreement The defendant 
loluntaril) agreed to give half of the plaint property to the plaintiff 
to secure reconciliation i\ith the plaintiff ’ It seems to us hoiseacr, 
that this IS just the case to which s 25 (1) of the Contract Act should 
bo hold to apply The defendant had such natural lo\e and affection 
for his brother that in order to be reconciled to him, he was willing to 
gne him this property As natural loie and affection cannot be 
inferred as a fact merely because no other motii e for the promise is 
shown, it would seem that the Court presumed it from the relation of 


(r) It vould of course, lia>e Ucn 
different if the facts had disclosed such a 
state of circumstances S3 would under 
th« Hindu law, ha\o justified the wife 
in obtaining a separate residence and 
maintenance such as violence on the 
part of the husband which would render 
It unsafe for the wife to continue to live 


with him or such contmued ill usage as 
would be termed cruelty in the English 
Court There would then hare been 
ample con'ideration to support the 
agreement 

(#) Roj/alAy V RAooIikiM (IDOU) 
4 C H N 4S3 
(0 (16t>9) 1 Bom L R 493 
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the parties One would Iiaae thought that the presumption, if fln\, 
was rebutted by the plaintiff a own admissions A desire for n 
reconciliation prompted (as the learned Judge of the High Court 
thought) by loae and affection for the plaintiff is not stronglj cniiccd 
by the subsequent conduct of the defendant m declining to perform 
the contract and drmng the plaintiff to a suit But, lioweacr tlii^ 
may be, it appears to us anything but safe to hold tint a proim e 
by one brother to another, unsupported by an> consideration, and 
made solely with a ^aeu to purchase peace, can he enforced in a 
Court of law on the bare supposition that the object was reconciha 
tion, and that the reconciliation w as prompted by natural lo% c and 
affection 

Compensation for voluntary services — The second sub section 
considerably extends the real or supposed exceptions (for their 
authority is by no means clear) allowed m the Common Lai\ to the 
prmciplo that past consideration is no consideration at all, •'incc tlie 
consideration and the promise hare to be sjmultincon3(M) The 
language of the Act is quite clear, and must be taken ns expressing 
a deliberate policy , it would therefore be useless fo discuss the 
Bnglish rules 

The act a oluntarily done must ha\ c been done for the promisor (i ) 

If It IS done for any other person, the promise docs not come w itliin the 
prOMsions of this clause (tt) In an Allahabad case the dofemlnnts li\ 
a written agreement promised to pa} to the pi iintiff a commissjou on 
articles sold by them in a market established b) the plnmtiff at lus 
expense The market was not established at the desire of the doftn 
dants, nor w as it erected for them, but this aa as done at the request of 
the Collector of the place The onl} ground for making the promise 

(u) As to tlio hngh b la'' »co \nson To' Rut pi.'.ilf / (un «r» ' 

ITth rtl 114 #77 and cp pp lA' IfO l-o no consilrati n / i*rnn Sunit 

above CMocrr/Aurys 

(i) Not at 1 u request That ca«o Is (iniS 19) 23 C W N ns 4 U ( ’ 

covcrxrl hy B 2 (<1} r n Ahou Tic {.r) Tl o null oriq « f U 1^1 if* 

«jnctinent now before us nppiars l« lUnlu familj to alefitJe r«lfi ‘f 
cover cisoa where a p* r?on wjtloot lie J nt properly fur fl'^ i • 

knowl •<! c of ll <5 pronu^ r orollerwivi wl nt even tim- I im^l d 1 1* ‘ I*' 

than at 1 rr^ur^t does tl e latter *om« on pevulwr prmelf le* c t »«'’ J i 
an 1 tl e pronUor un Icrtake^ Irt (It'- in'" 

recompenv* lim for it per larran so I C fsf 
( T (fril.m (IS > iri Ibr^ 
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OS the expenoe incurrod In thcplatntiflin e>?tnlili<«hnig thej/tny Tlio 
Court hcM that the promi«o couM not be supported undor tlic present 
sub section (r) rurlher, the net soluntanlv done must Insc been 
done for n promisor a\ho was in oxistcnct nt the time when tlic. net wn*' 
done lienee work done b\ n promoter of n coinpanj before its 
formation ennnot be said to lm\e lieon done for the eoinpaiu (y) 
Again, the net done must Into I>ecn done for n promisor wlio is com 
potent to contract nt the tune when the net was done Hence a 
piomisc bj n j>crson on nttaming mnjont) to repa} money lent and 
ad\anced to him during his nnnoril) does not come within the cxccp 
tion, the promisor not being competent to contract when the loan was 
made to him It has been no held b} the High Courts of Madras 
and Allahabad (c) AdifTcrent mow has been taken In the High Court 
of Calcutta (a), and b} the Oiief Court of the Punjab (f») but it docs 
not appear to be sound law Sec notes to s II under the head 
“ Minor’s agreement,” on p 6S, aboi e A jiromisc to paj a w oman an 
allowance for past cohabitation has boon regarded ns an undertaking 
by the promisor to compensate the promisee for past scimccs \olun 
tardy rendered to him (c) , but the correctness of these decisions iinj 
be doubted It is true that m English law past coliabitation though 
no better in law than an} other past consideration, is not an unlawful 
consideration (d) so as to make a formal instrument void which is m 
fact giv cn to secure an allowance therefor But in order to support the 
Indian decisions just cited it must be held that cohabitation is at the 
time such a lawful voluntary serMCC as to be a proper subject for com 

{x) Du.rgn Pratad v SalJro (I8S0) a (c) Dhtraj kuar \ Btlranajt Singh 
All 221 (1881) 3 All "87 , Man kuar v Jasalha 

(t/) AhmeJabad Jubilee S d IV Co ^ kuar (1877) 1 All 478, Lakahminara 

Chhotalal (190S) 10 Bom L R I4I 143 yona r Subhadn AmTnal (1903) 13 Mad 

So it 13 well settled in England that n I J 7 13 Our doubt is supported bj 
company cannot ratify acts of its pro IluwtnaU t Dmbat (19'’3) 86 I C 240 
meters done before it was formed 213 2o Bom L R 252 AIR 1024 

(s) Indran Pamastcamt \ inihappa Bom 135 
CT«:«ior(190C) ICMad L J 422 Suraj (d) Crey y Voff tas (1800) 5 R R 48 
Varainv 5ulAu AA»r (1028) 61 All 164 6 Ves “SO Pea imonl v ifeeie (1846) 8 

26A11 L J 1024, 1121 C 159 A I It Q B 483 70 R R 60'’ It may per 

1928 All 440 haps be doubted whether the effect given 

(a) Musammal kundan Bibi v Srte to the present sub section by applying 
Aoroyan (1907) 11 C W M 135 these authorities to it was contemplated 

(fc) .ffarm CAand V Bnanl Aiiar(lOlI) by the framers of the Act 
I iinj Reo no 31 
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poinition (<•) «l,orcis tlic Boml.u High Court no« JinM, (lir con 
tmj (/) 

It IS clrir thnt n cnsc cAnnot come »ill,m tins , vccjitmn iinlivs 
the net tins [iceii ilonc \ ohmtArih (j) nor unless tlien is n imimise m 
flic first mstAiiei I ctniisc m n lueniorniuliiii! ornrtirJj "olii'iiotntmii 
of A coniium imnidma for immcnt to n iiromolir of tlu loiu; im 
ihei not eoiistitiift n [iromisc li^ the coiiiii im to t!ie pwimti r lU m 
n cfniin iioniiisf n cominn) for reimiiuntion In n jmimotir of the 

conipinj cannot be supported under this, scetjon nbere sijch c)-}???? 

niereh on f(a of the memoruubun nml artirb- ol 

n'.ssociatjon of tlio company (A) 

Promise to pay a birred debt ‘='iib n (J) rfjjmdiui' nuKhm 
Lnglish (i\\ {hh) The reason for ui>liol«bn« tliesi proim e- « is tlUH 
stated soouafttr tlu Act came into force b> N\e troppC 3 (>} The 
general rule of law no doubt i<stlnt aconsulention nurilv mordi''nf)t 
iMalinblt consider ition sm ha- would support a prom) e(y) I at djen. 
art some instances of promt <■ ulucli it was forinorU usual to nbr to 
the now evpiodtd principle of pros ions moral obli^jumn and \\luehft^ 
sfid htM to hi buiilmp although that |>rjnej|h has hen r'l'Cle'l 
Amongst tlio e instances is a prniiu ^ aft« r full ngi to pa^ a dil t con 
trocted during lufancj and a proiui-c (in w nt mg) m n «I of a ilebt 
bamd bi tlicStituti of I mutations Tluiflicar^ of such ptwwu \sv< 
now rifcrrid to tlic pnncijili that a |Hrson inai renounce tin Kncht 
of a law made for lus own protection Aeconhngh thiN ercejlion 
applies on(\ whcc'. the promisor i- a |>er-on who woull be ball for 
the dibt it not tune barreil and does not coier ]romi cs ti 


s, MH , 1 ^ I iih ifC sN rc 

Vt AUc\cni< ft lull n 9 mtrrrc fw s»jU 
not supi'Ofi ft » U ^t^quent proin>*«‘ ot 
r<ifn;vfi«-tn n un}<*r ihii clJU*** ti»rr 
l/ary }hn \ U *n <xn CUrlt (tPfO) r 

\n .t,a 

(/> V V\c*u (Uua) 

Horn I !l ~C, 41 lx 0 ’’1 “ ' f 

4"* /i./i.d 1). Ii-m 

I u '*11 r 20 \ 1 u iu*« 

l■»^ 

t?) /'i* r r !f 

(IP'3) r C U \ *3 I C la 

A I U 021 r«l r— 


(A) lAm J » s < » f 

y AM s| (On n 1 n }‘t 

’C P^h'r r '"Tir i I !• 

Oo l\S e\ I I t 1) O 
tSA> V.\ m •ryplu !«• U In * • 

S ( ««• I in tal I \ I Aflli* ( *«•< 

rfuJj Tf-t y /v»/» t ^ > 

U'' I V - I 

to ri ucAityf T J "’I ('■' 

U U I ' , 

1^4 1 u ifo.i/ r A<sr ' (O* ’ ** ' 
II os S-* 1 I 4 *' / *' * 

i U MS 'O ft 



PROMISF TO PAY HARIIED DEBT. 


time bimd debts of third persons (A) To crc'ite n “promise ” it is 
not necessiry that there should be an accepted proposal reduced to 
ivriting All that is necessary is that there should be a written 
proposal by the promisor accepted before action, for a w ritttn proposal 
becomes a promise when accepted (f) 

The distinction between an acknowledgment under s 10 of the 
Limitation Act and a “ promise ” within the meaning of this section 
IS of great importance Both an acknowledgment and a promise arc 
reqmred to be m writing signed by the party or his agent authorised 
in that behalf , and both have the effect of creating a fresh starting 
point of limitation (m) But while an acknowledgment imder the 
Limitation Act (n) is required to be made before the expiration of the 
period of limitation, a promise under this section to pay a debt may 
be made after the limitation period After the period of limitation 
expires, nothing short of an express promise will pro\ide a fresh period 
of limitation (o) The question occasionally arises whether a wntmg 
relating to a barred debt amounts to an acknow lodgment or to a promise 
Here the Court must consider the language of the particular document 
before it m o\or) case (p) If it amounts to an acknowledgment the 
WTiting could not a\ ail the plaintiff under this section , but it is other- 
w ISC w here it amounts to a promise Thus khala, or on account stated, 


(t) Vtnlonji \ Bat Vthtrhat (I92S) 
luBora L B 1407 1121 C 740, A I R 
lOJSllom 530 4«tj/?rtmv haramStn^h 
(lO’O) lia I C 100, (102D) All L J 
901. A I K 1929 All 5S0 (Hindu sons 
epreement to piy fathri « I atrrd dilt 
ftvailabtc only flgain«t family propertj) 
(/) Aj'pn Fao \ 5wryii/irnt'a«a Jiao 
(1899) 23 Mad 94 97 98 

(m) An iicknowlrdgmcnt in vrittng is 
not the onl^ mode of ctvsting s frrsli 
starting point of limitation in the caso 
of & debt not barred by limitation An 
orof aprwmont to extend the time <f 
pasment ma\ efleet the wme purpos*. 
SAriaimii v /njAsanlA (1002) 4 Bom 
1 II 50 

(n) Bee J/ntiimm T Srtk I upchand 

(1906) S3 I A 1G5. 172. 33 Cal 

1047, ICkSs l/epasfaf Harjtlhat x 
lOTirAaiid Gkfjfji (l'>2S) 52 Bom 521, 


1121 C 24 \ I U 192S Bom 319 

tiinaJa \a(tnn x I e/fnmiUAit Nndnn 
(1024)86 1 C '>!’ («o culled oral RettJc 
ment of tunc barred account) 

(o) Se« Ganga I'ratriH \ Ian IMyal 
(laOl) 23 All 5ti2 at p 0»>4 Jlam 
ItahadiT Singh \ liamalar /'ro«n/f SinjA 
(1921) 6 Pat L J 121 fO I C 614 
Ihoraj Ttvart \ Indrasan Ttirari (1929) 
8 Pat 706. 120 1 C 470 A I B 1929 
Pat 2oS. dixtiQction full^ explained in 
Patna H C 

(p) (Mind ZAii T t)at (I90S) 

30 All 2CS (the terms of the document 
there considered are not dearie stated 
but apparrnth there mere no stords of 
promise) , Prakloil Prd»a/ v IlKajvan 
Alt (1926) 49 All 496. 100 I C 593 
Reports giving no particulars *g JJaniia 
Pame Aasda 5i";A (layi) 1291 C 90, 
AIR 1929 Lah 591 are uarless 
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/ifls bctii to ho a nure acknowleilgiuent \5> (hvtin?u)«bod /n>n i 
prouu^c under thii section (g) Smiihrh a hire stUtmcnt o{ at) 
account is not a prom^c wjthm the mcamng of this section (r) In the 
'vuiic waj the \NortIs bah dcM (bahntc due) at the foot of a Gujnnti 
-icoount Kcn, held not to amount to a promi«e{s) Sumhrh of % 
vmblaqhandi m Bonc-il (t) On the other hmd, uhcre \ temnt wtoU 
to hf-s findfoitf m n'pect of tint birrvd bv limitation, I «hall ^'.nl 
hv the end of ley hal month it \ia*» held that the uonU con'titutfHl 
a pronuve mufer (his section {«} I\\ a Bombay ca«?e, a Uiaia 

by the defendant ran a^ follous ‘‘R'l 200 were found duo on the 
accomif of the prciions l/ta/a hating been made up For the Mm 
this khola I'y pav<;(>d The moiieas arc pia able me I am to }^y 
the aame, irhmea cr a on niaa mike ithmand It ii is Jiehl that the 
ihala i\as a promi''e to pa\ withm the meaninff of thi*. soctmiift) 
Vn agreement bt tu een a rn fbtor ami a dt btor enteric] mfo hi /on the 
c\pirj of the iitrio<l of Imutition whenbi tlie dati of paimuit is 
e\tcndcal bt.^ond tiu pincnl of bmitition is \ did though Mrhil if 
there a consideratum (or the astx'.ment e g pumout of mt^nst up 
to the extendi d diti J^tieh an aijriyment is not an acknowl djnieiit 
^\ithin the mo mine of a of the Limitation \ct nor i' it a pminiM. 
to pA} a barrcnl dibt it ina\ bi cnforecii at ani tune isithm tlina 
aiars from the <iite on ’ll huh it xi is madt (ir) ‘ V proim e to pi) 
mar be ab olute or eonditional If U is ab oluti if then, is no \ ut 

or if it will lupixirt a '^uit without anathiu!* fl e if it i' con htion''! 
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the coiulition inii'st be rcrformetl before a stnt upon it can I e decreed {/) 
Thus m 11 olson \ } ales {y) the defendant after his debt had become 
barred b} limitation urotc as follows to his creditor in rejl) to a 
demand for pa} ment I would assure }oti that I bear the matter m 
mmd and w ill do im utmo<it to repaa tlic monej as "soon as I possibl} 
can It a\ns lul I that this constituted a conditional jiromisc to pa} 
the barred debt the condition being the abilit} of the defendant to 
pay The plaintiff iii the case failed to show that the defendant avas 
able to I a} and it a\ as hcl 1 that the defendant could not therefore be 
held bound Similarh if the promise be to pa} a barred debt uithm 
a month the promis c must uait for a month before he can sue on 
the jromi«e ( ) If tin debtor promises to pa} a barred debt out < f 
Ins slnrc of the j rofits of tl i. 1 usme s started by him in j artiier hip 
uith his creditor the litter cannot rccoacr the debt except m the 
manner proaided m the agreement (a) 

Agoit generally o) specially authorised m tl at behalf — A Collector 
as agent to the Court of ^\ards is not an agent witbm the meaning of 
this section to bind a ^'ard of the Court of ards by a promi c to pa} 
a 1 irred debt (6) ^or is a pleader unless he is specinll} authorised 
in that behalf (c) J\or a lumor s gi ardiau (d) 

Belt — ^Thc expression debt here means an ascertained sum of 
monc} A promise therefore to pay the amount that may be found 
due by an arbitrator on taking accounts between the parties is not a 
promise to pa} a debt "ithm this section (c) The expression 
debt m this clause includes a ju Igmcnt debt A promise therefore 
to pa} the amount of a decree baiTc<l b} limitation does not require anj 
consi loration to support it IJ) 


(x) B ndac Da i/n \ ihoa (iCI ) 10 
C W N C36 at p CSS Man a n y 
&(th Bupehand (lOOG) 33 I \ 1C5 I •» 
33 Cal 1017 IOjS IJallapragndav TIan 
mana {191 ) 40 Mad 01 I C o o 
(i/) (I8S7) 11 Horn OSO See tie 
e u lar Fnj,lisl autl or t cs collected in 
Leake on Contract* th ed 40 or the 
od tor al note to Tanner r Sma t (18*7) 
30 R n 401 C R & C COa now 
roMe 1 by tl e H L in ^peit tr t 
Iltmm rde [1''* ) 2 \ C 
(r) Seo Muhammad A0dal!a t Ami; 
Inflalm^nt Co UI (laOO) 3 \11 


4Jj — 1J7 

(а) B ndae Daxja y Chota (191*) 10 

c w ^ csr 

(б) Suryi na ayanav \arendraThalra 
(189j) 19 Mad *oo 

(c) Bant Ihar \ Bab Lai (10 3) *1 
Ml L J 13 o I C 309 
(/) J/an i, ja Betca v Pushpa Charan 
V«j4 (19 9) 1151 C *03 A I 11 19*S 
Cal 8 o0 

(e) Dora samt v la Ih I nja (191") 40 
Mad 31 [F B ] 

(/) lIctraLallv DhunputSinjhtlSIS) 
4 Cal 500 Bl! ngi r The Uneon 
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It ih not necess-xr> to the opention of tins tlftiise that tht proim e 
should in terms refer to the barred debt Thus uhere A pa^^ed a 
promissory note for Bs 335 to B , and, after the debt uns time barred, 
passed another note promising “ to pa> Rs 325 for \alue rcccncd in 
cash,” it ^sas held that it was open to B to show that the amount, 
though not paid in cash, referred to the debt due under the fiiNt note (g) 
An msoK ent a\ho has obtained his final discharge is under no legal 
obligation to pay any debt included therein and any promise to p u it 
IS accordingly without consideration Such a debt is said to he barred 
by insolvenc^r , and the Contract Act contains no caception in fa\ oiir of 
a promise to pa} it (A) It is not clear hoaieacr avhether the ''ame 
principle v.o\iUl appl} to a promi'ie Mithont ness tonaideration to pu a 
debt in respect of nhich the in‘*ohent has obt lined onij his j>er'onal 
and not lus final, discharge and which is mcluded m the pidgincnt 
entered up against him in fa\ our of the oineinl assjgnoi In such a t a‘«c 
it will be obsen cd that the creditor s remedy is not stncti} sjvaJvin/ 
barred but is transferred to tbo official assignct who iilono can recoier 
the debt in the manner and subject to the conditions proiidcd h) the 
lusobcnt Debtors Act of 1818 In Ndowji \ h<i t SHUrl{t) the 
defendant filed liis jictition and <«cliodu)e in the Ineohent Debtors 
Court and sub-jtquentlj obtaiiioil hi-i personal (lischargi. On tin. s um 
daj judgment was ontoreil up again'>t him in the nanit of the oflniil 
assigns for the full amount of <h bts st it<d ui tin '•(luduli \ftorthis 
was done tfie pIuntifT who was n mIjuIuIuI (riditor hr Its jOOd 
entered into an igricmcnt with tin insoKuit wlidchi m sU^futi n 
of his claim for Rs 5000 ht ngntd to a<<<pt from tfii m''i*f\iii( a 
present ca**}! pajincnt of Rs ''OO ami iitlier tin ixerution if « 
conaojance to iiim of a certain proinrli or (he jnwmnt of a forth r 
siimofRs 1 000 m cadi (vK s M y l(.0 jk../) Tin t n dil< r mi d tlo 
insnhdit on the agrtdiKiit ainl oin of tin di fdm s \ias th it tin ri « t' 
no coiiMderation It w >s h.M tint tin .hhmlnnt s pn mi-' w i- m.t 
without con''id(ruinn for the |liintilT In tin n^rn nn nt uirfh'lb 
ga\c up his right to -Inrt in niiv fiiltin riti ibh ili'-tril iitmn un i 
^ gOofllic-In'olifMt \<I wlal-<.llii n^llt nri' - 

M.//) '.m.ff |J"I) 3 Ml -H "Tl 'll p.-ll .n .lll•ll•a III 
V f n..lll-«i| II I. m 1- (») I > I .» 1. ' ' ' ; > ' 

(,) r ly > iii. « 1 - ' H" i"' 

H.l IM SIC -.1 IIM 1 I...V (,) g-<-l>.t n I' 

."irit**. -“I.'. II II *. 


%AtfAnn roN**!!)! tnTins. 


nnrri'Ix c f « j j*'iMnc finil « f ih*' Mi*' Unit Tb*' 

nifTit b «f\fr Tin* lirlJ to Ik* \fil n« t'^'inc nciiii*t ] uMic 
Within th'' ] rnT*t >n» of # JT M) 

Explanalfon 1 nofv>mni'’nt II mix I**' tibon n* n •tfllrnirnl 
nn I'' li\ « « f nbnn Unt nntion 

Eiplanalion 2 •If'chrr* fimiliir j*nnrijtV« of I tiph'h hw nn<l 
^qull^ rir*t tlio Court Irixc* |*irlir« to maVr ihrir own Inrpiin* it 
will Ilf t •■f't up It* omi ‘tin Iml of r\r’nnc*'iM'’ v iliu'^ Tlirro iuu«t 
lie Fonie roii*nlfntif n whirb ilio liw riii repinl n< \nluilile , luit the 
fnct tint 1 1 rr tiii* i« pi\« n h r n r< ttitii cfin«i If ntion prnt or «nnll, 
^how•« tint the pmniof r thouplit the r«m«i lenfi >n worth InMiipnt the 
jinee of hn pronu«e H< Iiln * ihoiiph not i hw\rr niul ln\ mp no loM 
for the CVuunion Li« cf irt-ctli eTprc‘«e«l it^ doctrine when he «iid m 
his “ l/'\ntlnn The inlucof all ihinp' rontnctcfl for n nn asurcfl 
h) the apjH tite of thf contractors nnd tin ri fore (he ju«t \ nine is tint 
winch the\ he r< iil< iitofl t«» pixc Oin or two I.npli-lM 'tarnjiles will 
suflico Pirtinp with th< j»ovsev«niij of pofxN nm for n aer\ short 
time and though it < 1 <k' ii<»t apjiear »'h it uImu 1 14c the promisor was 
to ln\i from it is cmsidtrUKin cnoiiph for n promise to return tlicm 
in the same condition (A) \n ngrccnicnt to continue tliongh not for 
nnj defined time, an cMstmpscrMce ihtornmnhlc nt will isnsnflicient 
consideration (0 If the owner of n luw^pajior ofTtrs the financial 
editor s advice to readers who will 'i ml their rpnries to a gi\in address 
the trouble of “ondinp an impiin is a Mitlicient considi ration for nn 
iiiidcrt ikiiv tint nasomlih t in '•hill he mid to give somul adiicc in 
answer tlu reto It would m i in th it a contni t is coneluikd ns soon as 
the reader Ins suit 111 hn inipiirv tlu general offer being not nicrol} 
an invitation but the projMisal of a contract (see pp hhsqq above), 
though it would also «ccm that onlj nominal damages would be 
recoverable if the editor did not answer at all (wi) 

Secondly, the fact that a consideration is grossly inadequate may 
nevertheless b'* material as evidence of coercion fraud or undue 
influence The leading modem dictum on this subject w ill immediately 


(j) See pp 144 167 above Lq 618 

(k) Bainbridge v Firm^tone (1818) 8 (w) Dc la litre v Pearson Ltd [1008J 

A A E 731 63 U U 234 I K U 480, C A 

(l) Oraieljv Barnard L tt 18 
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be given as cited in an Indian case by the Judicial Committee. It must 
be remembered that inadequacy of consideration may be evidence that 
the promisor’s consent was not free, but is no more ; it is not of itself 
conclusive. Standing alone, inadequacy, as such, is not a bar even to 
specific performance (n). 

In a suit (o) to set aside a conveyance on the ground of inadequacy 
of consideration the Judicial Committee ob30r\'ed; “The question 
then reduces itself to whether there was such an inadequacy of price as 
to be a sufficient ground of itself to set aside the deed. And upon that 
subject it may be as well to read a passage from the case of TennetU v. 
Tenne}ifs(L I1.2H.L Sc 6)inwhichLord Westburyvery shortlyand 
clearly stated the law upon this subject. He says The transaction 
having clearly been a real one, it is impugned by the appellant on the 
grormd that he parted with valuable property for a most inadequate 
consideration. My Lords, it is tnic that there is an equity which may 
be founded upon gross inadequacy of consideration. But it can only 
be where the inadequacy is such as to involve tlic conclusion that the 
party either did not understand what he was about or was the ^'ictiln 
of some imposition ’ Their Lordships arc unable to come to the con* 
elusion that the evidonce of inadequacy of price is such as to lead them 
to the conclusion that the plaintiff did not know what he was about or 
was the Nuctim of some imposition.” 

In a case (p) decided by the Bombay High Court before the enact- 
ment of the Contract Act, a mortgage was executed by ignorant and 
illiterate peasants, who were seeking to raise moneys for tilling their 
lands, in favour of the plaintiffs, who were money-lenders by profession. 
The mortgage included, amongst other unusual proWsions, a covenant 
to sell the property to the mortgagees at a gross undervalue in certain 
events. In setting a.sidc the mortgage as fraudulent and oppressive, 
Westropp C. J said : “ Mere inadequacy of consideration, it is true, 
unless it be so great ns to amount to c\ndcncc of fraud, is not sufneient 
ground for setting aside a contract, or refusing to decree a speci/ic 
performance of it. Inadequacy of consideration, when found in con- 


(n) SpcoiHc Relief Act. b. 23 (aj. -ce M Wc 
Iwlow. Anil 80 it is now well understood v. Jvg^airar Ho'j (1877) 3 «• » 

in England, not" ithst.amling former con- ISO. 

dieting opinions, wc Pollock, Contmet, (;») A’et/ari /Im Aanu -Urt^ira 
Jth «h{. cr,0, 670 (1866)3 If. If. C, A. C. If. 


MmilMlNT*' IS IllsTIUlST 0| MAimiVOI 


junction « ilh nn\ olltrr mch circnm«l'»ncc< n*? ?ii))jirf“^'>inn of llic ^ nine 
of proj>crt% nii« iTpr('‘‘<'nt'ition (nini, pur|in«o oi>jirr<i''ion iirpont 
nocc^»It^ for mnno\ of iindrr'lin^linp or r\cn ipnoronco, 

nn inprr<liont vhich vriph< |v>ncrfii1It witli n Court of I m 
con«i Irnnp wlirtlior it j^hmi! ! jtrt fi«t !p contrict^ or rrfii*'’ to ilccrcc 
••pocitlc j»''rfoinnnco of tfiPtn (7) 


\CTr<“rnM t In 
rr»in5nt of m»r 
xoi J 


26 . — lj\on agreement m restraint of the 
nmrrngc of an\ person, other tinn a minor, 
IS \oul 


The \M«le nnd unpunrrlM hnpinf.c <»f this prction is token from the 
draft Cml Csxle of Xre\ York (n S.'lfi) There is \cr} little positnc 
fluthont} in I nphnd, hut it peems prol»nhIe that a contract limifwl to 
not mart} inp n certain person or nnj one of a certain definite clas.s of 
l>ersons would he lieM pood fr) Apparentl) Ruch agreements must bo 
held sold in Ilriti-li India 

Again nn nproenient l»} n Hindu at the time of his inamagc with 
his first wife not to mairj a Reeoml wife while the first was liaing would 
1)0 sold according to the literal terms of this section It ina) ho doubted 
whether such a rc«ult was cacr contemplated b) tlie Legislature Tlic 
Hindu law rccogni«es pol^gima , and ns to AInhomedan law a man ina> 
haaensmnn} ns four wives at a time Hutncitherlaw binds n man to 
raanj more than one wife It avould Rccm, therefore that a provision 
in a Knbinnamah by which a Alahomcdnn hu'«band nufhori‘!es his wife 
to divorce herself from him m the event of his mnrr) mg n second wife is 
not V Old, and if the w ifc divorces herself from the husband on his marry 
mg a second wife, the divorce is valid and she is entitled to mamten 
nnce from him for the period of ulJat (») sec 3 23 pp ICO IGl, ante 


27. — Ever) agreement hy which an} one is restrained 
Vfcrecnjcut in from cxercisiiig a Iwhil profession, trade or 

restraint of trade , » . i , 

'Old business of aiij kind, is to that extent void 


(?) 3 B H C \ C at pp 18 10 (r) Pollock 0th ed -ISl— 4‘>3 

Compare B 53 of the Transfer of 1 roperty («) Maharam Ah v Ayesa Khahn 
Act and ss 25 and 28 (a) of the Specific ( 1016 } lO C W IV 12.6 31 I C 502 
Relief Act See to the same effect i Bada ilia v Badranntssa (1919) 29 
hhal\ yesAimntroo (1900) 25 Bom 126 C L J 230 40 I C 803 

IC jj 
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^iXC&pHon I One v- ho sells the good will 
mcnt iKH t ) c^arry ^ business may agree with the buyer to 
canymg on a similar business, 
within specified local limits, so long as the 
buyer, or any person deriving title to the 
good will from him, carries on a like business therein Pro 
vided that such limits appear to the Court reasonable, regard 
being had to the nature of the business 

Exception 2 Partners may, upon or m anticipation 
of agreement of a dissoIution of the partnership, agree 

between partners .r , it f .1 ,, 10 

prior to dissoiu tiiat Bomc or ail of them will not carry on a 
business similar to that of the partnership 
within such local limits as are referred to in the last pre 
cedmg exception 

Exception 3 — Partners may agree that some one or all 
, of them will not carry on an\ business, other 

or during con i , , i 

tmuftnee of part tiian that of thc partnership, during the con* 

nership ey » 

tmuance of the partnership 


Agreements in Restraint o! Trade —This section, like thc last 
unfortunately follows the New York draft Code which has been the 
evil genius of this Act The first paragraph is taken almost word for 
word from s 833 of that production The original draft of the Indnn 
Law Commission did not contain any specific proMsion on thc subject 
The IScv, YorK Araitsmen were ot opinion Wat “ cinttnitt* 
restraint of trade have been allowed by modern decisions to a %erj 
dangerous extent ’ and deliberately tried to na^to^^ the common law 
Meanwhile thc common law Ins on the contrary been widening , the 
old fixed rules as to limits of apace ha\c been broken down, and the 
Court has only to consider in c\cry case of a rcstrictnc agreement 
whether thc restriction is “ reasonable in reference to the interests 
of the parties concerned and reasonable in reference to the interests o! 
the public ” In determining this thc nature and extent of the busmew 
to bo protected are material elements (t) The e'tten‘’ion of modern 
commerce and means of communication has displacod the old doctrifi' 
that the ojicration of agreements of this kind must be confined w ithin a 


(/) },OTdtnJfIi t J/nnm \onlen/tlt Co flSOI] A C 635 'C.' (Uni tm) 
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definite neighbourhood But the Anglo Indian law has stereotyped 
that doctrine in a narrower form than even the old authorities uould 
justify The first and second exceptions are also tahen with slight 
variations from the New York draft Code 

The section is general m its terms, and declares all agreements in 
restraint of trade void («) pro tanto, except m three cases specified in 
the exceptions The object appears to haae been to protect trade It 
has been said that " trade in India is in its mfancy , and the Legislature 
may have wished to make the smallest number of exceptions to the 
rule against contracts whereby trade may be restrained ” (v) That 
reason, howea er, cannot haa e been suppose<l applicable m New York , 
and it seems more likely that the New York clause was simply copied 
without reflection by the draftsman of the Indian legislative depart 
ment 

To escape the prohibition, it is not enough to show that the 
restraint created by an agreement is partial and not general , it must 
be distinctly brought within one of the exceptions ‘ The words 
‘ restraint from excrcismg a lawful profession trade or business * do 
not mean an absolute restnction and are intended to apply to a partial 
restriction a restriction limited to some particular place, otherwise the 
first exception would have been unnecessary” Moreover “in the 
following section (s 28) the legislative authority when it intends to 
speak of an absolute restraint, and not a partial one has introduced the 
word ‘ absolutely ’ The use of this word in s 28 supports the vaew 
that m s 27 it was intended to prevent not merely a total restraint 
from carrying on trade or business but a partial one Vi e hav c nothing 
to do with the policy of such a law All wc have to do is to take the 
words of the Contract Act and put upon them the meaning which they 
appear plainly to bear (ic) This view of the section was expressed bj 
Couch C J m Madhub Chundcr v Rajeoomar Doss (z) The parties 
in that case carried on business as braziers m a certain part of Calcutta 
Tlie plamtiil s mode of business was found bj the defendants to be 
detrimental to their interests, and an arrangement was thereupon 


(tt) Certainly not illegal Ilanbhat 
ilantlhl V SharafaU Itahjt (1S97) '2 
Rom 8Q1 8CC 

(r) Per Kmdersley J m Oatea «C Co 
^ Jaelmn (18~b) 1 Mad 134 145 


(tc) The generality of tho section as 
thus explained appears to have been 
overlooLed in framing illustration (e) to 
■ 5" of tho Specific Relief Act 
(x) (1874) 14 11 L R 76 85. 80 
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t,utt.red into bttwceu the parties whereby the plamtifl agreed to stop 
his business in that quarter and the defendants promised in con 
Sideratioa of his doing so to pay fo the plaintiff all sums which he had 
then disbursed as adtances to Tiorknien The plaintiff accordingb 
ceased carrying on business m that loca!it> and the defendants \m\ mg 
faded to perform their part of the contract he sued them to rccmor 
Rs 900 being the amount advanced bv liim to the workmen The 
agreement iias hold ^old under this section though the restriction put 
on the plaintiff s busmess was hmitcd to a particular place If the 
agreement on the part of the plaintiff is aoid there is no consideration 
for the agreement on the part of the defendants to pa\ the mono) 
and the whole contract must be treated as one which cannot be 
enforced (y) Similarly a stipulation in a contract prohibiting the 
defendant from engaging in the cuIti\ation of tea for a period of fiic 
years from the date of the termination of his agreement w ith the plain 
tiffs w as hold \ oid although the restriction onlj extended to a distaiice 
of fortj indea from the plainti0 s tea gardens (..) And where b> the 
terms of a contract the plaintiff agreed with the defendant not fo carrj 
on the busmess of a dubash for a period of throe } ears and to act as 
a stea edore onl> of ft' c ships to be gi\ cn to him b) the defendant aiul 
not to do any sernces to ‘slups belonging to anybody else for the hke 
period it was held that the agreement was loid ai the fir-’t brincli 
imposed an absolute and the «iccond a partial ro'sfraint on the pliui 
tiff s business (a) In an earlier Madras case a co\cnant wlicreh} the 
defendants agreed w ith the plaintiffs at the time of entering into their 
scrMCc at ’Madras not to carrj on the same biismc'^s (that of dn a 
makers and milliners) on the expirj of the period of sen ice within fOO 

miles from "Madras washeldaoid la being in restraint of trade (6) 

Restramt durmg term of service -Vn agricmcnt of In 

which an cmplojee binda him'fclf during the term of fm ngncrticfit 
not to compete witbhiacinpIo>crdircctl} orindirccth nnot innafrimt 
of trade If it were otherwise MI ngreementa for pcr-onal nic< for 
a fixed period would be loid Vn agreement to srr\t cxchisncb fur “ 

(y) (18-4) U It I n nt p M (*> ^ ^ Jrr 1 n (H «) J 

1 ) Thr Brahnr,, Ur <2 T,n (o ///% SI* I 111 , 

smrM (18V) II Cil 5/ "la n« Min*-* nl i- 

(a) Xuf ll,I>uUi*h\ IMuI II U» i6 I I U 

IPC 4 ) "65 
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w«xk ft (!n\, nr c\cn fnr an hour iin<y<«inK pn^nnfs fhc [*»Pon po 
ngrrcinp to from r^»'rci«mp hi< cnllinp <lunng thit j>ono<l for nnv 
nijo rUo thin thn j>^r«on with whom hr po It tin hnnll^ ho 

c<ml« ruh^l th it *‘Uch nn «gn** inoiit i<\onl In truth, u mnii who npnos 
to oxorri'-o ht« nlliiig f<ir ft pirticiilnr wnpo nnil for n cortnin i><notl 
npr«*os to oxrm«o lu'i nllinp nml pucli nn nproonn nt ilooi not restrain 
him fnnn ilotnp po To Imhl «thertti'‘e mouIc! I think, ho n contmdK 
tion m terms *'iieh nn nprremenf iniw 1 h riiforeeil h^ injiinotion 
Mh«n It cnntnins ft nopatiM' claUM < t|m si jir itnplioil (r) proMrlinp 
that the oniphnio nhonlil not earn on husmtsi on Iuh own noionnt 
ihirinp the firm of his enpipeinent (J) Thus in ClnHc^tmrth \ Mar 
/)o»aW (c) the (lefeiKhnt npreeil tosmi the plaintilT n |)h\sienn ami 
surpoon pnettsmp nt /anrihar os nn assistant for thru Mars The 
letter winch stiteil the tenns which the pi untifT otlLrofl nnr| the defen 
dant neceptcsl containoil tin wonfs The ortlitnr) chnso npninst 
praetism,' must ho driwn up ’ No fonnni apn » ment was drawn up, 
and nt the end of a m ar the defendant reisi d to nt f ns tJie jdnjntiff s 
assistant nnd liepau to practise in Zanrihar on liis ow n nccount It was 
held that the plamtiH was entitled to nn injunction restraining the 
defendant from practising m Zanrihar on his own nccount during tJic 
jxTiod of the agreement (/) 

Pubhc pobey —In two recent cases it was suggested that, c\cn if 
the section did not appi) to cases of partial restraint, tho> might come 
under ss 23, 2f of the Act In ffanbfiai \ Sfiarafah ( 17 ) Cindj J 
said I would not extend the meaning of s 27 bejond what the 
words primaril> mean There ma^ be contracts which do not come 


(r) Ss; Sppcjfi Kcfitf Ait ltl"7 s >>7 
jIJ (1) JaIos SuWaj \iilt » IJoj 
Wa (J90’) JO M«(l lOS l“J I ragj 
i Irinjiif<n (1 llll) 5 llom I K 8"8 
(</) 'll It tJjat Hronjjful of tl e 

employee l>eins! nn entire ripiidintion of 
the contract puts an end to an anciltai} 
agrccraent of fins kind no less than to 
the service itself Gtneral B lljo^ltngOo 
V damron [1909] A C 118 
{«) (1898) 23 Bom 103 Sec also The 
Brahmaputra Tea Co Ltd v Searth 
(1885) 11 Cal 645 650 
(/) Note that the Specific Relief Act 


V not fan in Zanzibar The Combsj 
( • lift based ila decision on tho anthoritj 
f / » U j V n tgner (18jJ) 1 D AI (, 
Ml 91 K U 101 a rule M huh IS noil 
considered nnomalous and mil not Jx 
extended ]\ hit mod Chei neat C \ 
Hartman [189IJ 2 Ch 41C and Fhrnan 
\ Barthedomew [l&QS] 1 Vh 071 These 
later authorities cannot of course adect 
the application of the Specific Relief Act 
where It IS in force See a 67 of that Act 
and notes thereon below 
(S) (1897) 22 Bom 861, 873 
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witliin the tcniis of ihat section and itfi etceptioD'', and ret mar be 
contracts in partial restraint of trade,’ and ns such contrary to public 
policy and so void (ss 23, 24. Contract Act). Th.it is the common law 
doctrine iiy nhich rcstranifs of trade, c\en though jiirtiil, iirc pn> 
Mimed to lie hid (h), tlie pn'smnption licing rehiittahle It is for the 
(ourt to dotcrnniic whether the contract be a fair and re.T®onible one 
or not, nnd the test ajipcars to be whetJienl be prcjudtcnl or not to tlic 
public interest, for it is on grounds of public jwliey alone tint (hc'c 
ronlrarfs are Mijijiorted or uouletl And iij Xur Jli Diihn^h ^ .iMul 
Ah (?) tht> Court said ’ It is not neces-siry to consulcr the efFoct of 
s 21 of the Tontraet Act ujion the case, whether, o\en had the stipuh- 
fion m parti.il restraint of tratie not been illegal, the (Icfendiiif’'^ 
agreement would not ne\cr(hcless have been void, pirt of the eon- 
sidoration for it hwing been the undertaking by the jiIunfilT ab'O- 
lately to refrain from carrying on the Inisinc'^s of <lubi«h IVolnhly 
that would be the proper construction of the contract " In a Madras 
oase(j) an agreement whereby certain llimlu workers in lead bound 
them«el\es not to enrr) on thoir business with the as.sistanec of an) 
persons not belonging to their caste was held to be void The dccMon 
was put on tlie ground tliat jt would be against public jxilic) to gi\o 
effect to the ngroeincnt as it might cause \cry serious restraint ujx>n 
trade operations There w.is no reference cither m tlie judpnent or 
argument of counsel to the present «ection If there hid been the 
question might hive been considered whether the words any one 
arc limited to a J? irt} to the agreement, though in this case the parties 
.already pur|xirtod to restrain thcm'^clves to the evtont of not t mploy* 
ing jK^r-ons not belonging to their caste, howcicr difficult it might be 
to carr\ on the business othenrisc. 

These suggestions, however, do not seem «ound. The pn-ent 
section is \et\ strong, it mvalid.ites many agreements which ate 
allowed In the Common Law .and it does not seem oj^n totheComts 
to hold that any agreement tti ywri tmtrnn, not coming within the 
terms of the section, is xoid on some unsixcified grounds of public 

(*) Th» mtstc of »lAtmR the ** the conlnct, ima thm ks- 

»-rronoo«i Ns* pf'r l.in<tlfi I. J m 

.IAZ//1 (isaj; I Ch £70 S'>7, (•) ^ 

» ^ which w« not Wtorf (j) ^ ) - 

the |e*nie,l JuUfv \oa are to con Mod. -14 
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contract contained a stipulation that, if the goods w ere taken to Madras, 
a higher rate should be paid for them, it nas held that the stipulation 
for the higher rate was not m restramt of trade (7) All that the con- 
tract comes to in such a case is that the \ cndor is to sell the goods at 
one price if they are sent to Cuttack, hut at another price if they are 
sent for sale to Madras ^^Tiere the ow ners of tu o neighbouring \ lUagcs, 
which ^^ere let out for holding a cattle market on Tuesdays and Satur- 
days on payment of market fees, entered into an agreement, to pro^ ent 
competition and consequent loss to them, that each should let out his 
\ illage for holding the market on certam specified days, it u as held that 
the agreement ^as not m restramt of “ any profession, trade or busi 
ness ” within the meaning of this section, and it was not therefore void 
The Court said ‘ ‘ It seems to us that a landlord who, m return for 
market tolls or fees, allows a cattle market to be conducted on his land 
IS not thereby exercising the trade or business of selling cattle ” (r) 


Trade Combmations. — An agreement between manufacturers not 
to sell their goods below a stated price, to pay profits into a common 
fund and to diMdc the business and profits in certam proportions, is 
not avoided by this section, and cannot be impeached ns opposed to 
public policy under s 23 (^) The question whctlier an ogreement 
whereby manufacturers agree with one another to carry on their works 
under special conditions, or traders agree amongst thcmseKcs to sell 
their wares at a fixed price, is m restraint of trade has frequently arisen 
m English Courts Such agreements have in some instances been dis 
allowed and in others, upheld, according os the restraints were or were 
not deemed to be in excess of what was reasonably sufficient to protect 
the interests of the parties concerned Agreements of this description 
do not appear to he common in India, and, so far as wc arc aware, there 
arc only tw o Indian decisions, both of the Boinbij High Court, m which 
the question, though raised, was not decided In the first of the«e caies 
the ow nets of four ginning factories, with a \ lew to prev ent coinitcf ittou 
among't them, entered into an agreement which provided tnhr alia 
that the^' should charge a uniform rate of Its 1-8 per jxiUa of cotton to 
be ginned, and that they should treat Ra 2-8 of that sum the actual 
cost of gmnmg, and that the rcmnmmg Its 2 should ho earned to a 


( 1 ) rrtm S<y>l ^ OAurwm CA Jn / (1R90) 3? All JI-’,-‘7I C 871 

a.>o (•) / O' ' H^layJcf 
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common fund whicli \\ t3 to bcdiMdwl c-icli }car between thorn jn pro 
portion to tlio number of gm** ^hich cnch of them possessed The agree 
ment was to continue in force for four} oars The other parties earned 
out the agreement, hut the defendant though he had credited the Rs 2 
to a <5eparatc account, refu'ictl to pat the plaintiff his sfinre of the 
amount The plaintiff sued the defendant to rccoter his share The 
defendant contended that the agreement uns in restraint of trade and 
avas therefore not enforceable The Court held that the plaintiff nas 
entitled to rccoacr lus share from the defendant harran C T tliought 
that the stipulation that the parties should not charge more than Rs 
4-8 i>cT jxilh seas m restraint of trade , Candy J nas inclined to the 
contnrj Mea\ The detision uas put on the ground that the onlv 
agreement sought to be enforced in the suit w as the agreement to di\ ide 
the profits which was perfectly lawful and that there was no question 
in the suit to enforce anj of the co\eiiants alleged to be in restraint of 
trade (/) In the subsequent case of Fraser d Co \ The Bombay Ice 
Manufacturxng Co (u) Sir Lawrence Jcnhins C J expressed a decided 
opinion that a stipulation restraining the parties to a combinationagrec 
ment from selling icc manufactured by them at a rate lower than the 
rate fixed m the agreement was not a oid under tins section The learned 
judge said The scheme of the agreements was no doubt to limit 
competition and keep up prices , but that docs not necessaril) bring 
them withm the terms of section 27 to succeed m the defence under 
that section Frasers [the defendants who had refused to abide by the 
agreement] must establish that the present suit is one to enforce an 
agreement whereby some one is restrained from exercising a lawful 
profession trade or business of any kind (v) In that case four ice 
manufacturing companies m Bombay with a view to prevent com 
petition among them entered into an agreement which provided tnla 
aha that they should not sell jcc manufactured by them for less than 
Rs 58 per ton that the cost of manufacturing icc should bo taken at 
Rs 17-8 per ton and that the difference between the selling price and 
the cost price should be brought into a general fund for the benefit of 
all of them The agreement was entered into in March, 1902, and it 
was to remam m force up to 31st December, 1903 In May, 1902, 
Messrs Fraser L Co , one of the contracting patties, wrote to the 

(0 Hanbhai MantUal \ Shatvfah (u) (lllOa) 29 Bom 109 

Ixibj (1807) 22 Bom 8n (r) *>9 Bom pp 118—119 
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Others stating that the agreement was of no bunfinc force and tbit 
from 1st June no’ct they i\outd commence to sell ice at Rs 22 S pir 
ton Thereupon m Jul^ , 1002 the other parties brought a suit aennst 
Prasor Co for an injunction restraining them from selling icc to an\ 
potbon at au} lors er rate than the agreed rate and to reem er from them 
the amount paj able bj them to the general fund in pur uance of the 
agreement Unlike the preceding case therefore, the suit as to enforce 
the stipulation that none of the parties ‘should ^ell for leu than tin 
agreed nte Thus the question arose whether the stipulation \ras\oi i 
under the present section hut it uas not decided as the period of the 
agreement expired during the pendency of the suit the Ontrt hou 
e\ er, oNprevsed the opuuon above stated m fav our of its n alid!t\ That 
part of the agreement which proanded for contribution to tlit generd 
fund was held to be perfectly valid And enforceable It maj be rather 
a nice question whether agreements which do not restrain a man alto 
gether wliilo thc> last from cxerciung a lawful profi^ion tradi or 
busmens but oulj rcstrAin asm the cisc last mcntioucd the manner 
m which it shall be cscrciscd, are withm this section or not There i'> 
EngUsh nuthorit} for holding such agreements to be m restraint of 
trade (ic) But the present section certainly docs not reproduce the 
Common Law as n e hav o seen It seems, therefore, that it should 1 1 . 
Construed According to its literal terms hen so construed u o submit 
that it onU strikes at agreements which operate as a total bar to the 
exercise of a lawful businc&s for howevtr short a period or liowevcr 
hniitod the area and docs not avoid agroementa which mere)} re train 
freedom of action in detail in the actual cxtrcise of a lawful buMiic ' 
Tne stipulation not to gin cotton or to sell icc for less than a fi'red nte 
IS an agtccnicut of this character It docs not restrain an} part) to the 
contract from ginning cotton or from «elling icc , m other \\onl>» nom 
of the parties is fcstniued from c\crci=ing his husiiuv. of gmm'V 
cotton or celling ice MTint it docs provide for js that in the evem v 
of the business certain terms 'shall be ob ened In an Allahabad 
It has been held that agreements such ns the abo\e wen neuUt w 
restraint of trade nor oppo cd to public po)ic> (r) 

“To that extent ’’—The meaning of these words is that if the 
agreement can be broken up into parta it will be valid in le pec — 

M BtUan V S(ltT$Uy A F A W O'" * 

u 4' lOG n n w* 54 All w 
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those pirts Trbicli are not ^^tnted os bemgm restraint of trade Where 
the agreement is not so dmsiblc, it is wholly \oid (y) 

Lex loci contractus — The Courts of this country will not enforce 
a contract made abroad, to be jacrformed m this country, contrary to 
the polic) of the Hu of this country An agreement, therefore m 
restraint of trade made abroad and to be performed in India is \ok1 
in India though it may be aalid by the lex Ion rniiiiaclus ( 2 ) 

Exception 1 — This exception <lcnl3 with a class of cases u Inch liad 
a leading part m causing the old rule against agreements in restraint 
of trade to be relaxed m England The rule arose apparently from a 
popular dislike of all combmations tending to raise prices winch may 
be compared avith the agitation in America against the modern system 
of “trusts ” It has been Hid down in quite modern cases as the 
goa ernmg principle, that “ no power short of the general law not c\ en 
the party’s own bargain, should be allowed to restrain a man s discre 
tion as to the manner in which he shall carry on 1ns business (a) and 
originally the rule was without exceptions ‘In time, howeser it 
was found that a rule so rigid and far reachmg must seriously interfere 
with transactions of everyday occurrence (6) and from tiio early 
part of the sixteenth century onwards restrictions “ for a time certain 
and in a place certain,” to pre\cnt the seller ol a business from com 
peting snth the buyer, w ere allowed In the nineteenth century it was 
settled that a limit of time was not necessary and contracts for the 
presers ation of trade secrets were hold to be outside the rule altogether 
and finally the House of Lords has declared that there is no hard and 
fast rule at all The question is always whether the restraint objected 
to IS reasonable w itb relercnce to the particular t iso and not manifestly 
injurious to the public interest (c) 

The law of British India howe\er is tied down by the language 
of this section to the principle now exploded at home of a hard and 
fast rule qualified by strictly limited exceptions and howe\er mis 


(y) raratuUah r Chandra Kant 0011) 
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J chie\ ous thL cconomicil Lonsequeiicts maj he tht Courts here can onl> 
administer the Act as they find it 

j The kind of cases cor ered by this o\ception may he dhisf rated fn 
i decision some years oarlur than the Act A co\enaiit by the dcftii 
dants on the sale of the goodwill of their business of carriers to the 
plaintiff not to con\ey passengers to and fro on the road between 
Ootacamund and Mettapolhem was not m restraint of trade So 
partial a lestraint is not really ad\erse to the interests of the public at 
laige (d) In a rather similar later case wheic the business disposed 
of w as that of a ferry the rcbtramt on the seller being limited to tlircc 
years the Judicial Committee held without difTiciiltj that there was a 
sale of a real goodwill (c) 

Exceptions 2 and 3 — Agreements between partners of the kind 
lecognised (tliough inadequate!)) by these exceptions ha\e been 
allowed m England o^cr since there has been an) •’cttlcd partnership 
law and arc exceedingly common indeed soim such clause is rarcl) 
absent from partnership articles 


28.— Every agreement, by which any party thereto is 

, restricted absolutely from enforcing his rights 

Agreements in i. i *l « 

restraint of legal under or in lespcct of any contract, by tne 
pTocc (lings id proceedings in the ordmarv 

tribunals, or a\hich limits the tune wuthin which he ma) 
thus enforce his rights, is void to that extent 

Exception 1 — This section shall not render illegal a 
Sannf, of ton coiitmct bj wbich two Or more persons agree 
Sr.uo„'d5 .'°e that any dispute uhich may arise hetueen 
tii.t mny ari.c respcct of ail} subject or class ot 

subjects shall be referred to arbitration, and that onij the 
amount auarded in such arbitration sinll be rccoiemble m 
respect of the dispute so referred 
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II } m a rr r fmri / ft* If fit » n /uif innv If ^fr)l/ 

. Ikt a I- Ar »/• fjfc^fr jfift nvnvcr nv/^ \J ti tu\t oO n 
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J.TCcpUon 2 — Xor *‘hill tin** ‘‘octinn rtiirlor illo^il nn\ 
s*t,fic «f f-n writing "Imli tw«i <»r iimn 

iI^'^iurTiv^ persons nnfro to mfi r to nrlntritioii nh\ quo- 
■irr*ir»n-^ botuooti tliciii ^\ln^h Ills iiln ul\ art-fU 

or aftcct ntn proM^ion of nnv hu in forco for tho turn l)oin„' 
as to references to nrlntr'ition 


ACTccmcnl in rcslmnt o! lejnil proceedmes TIih nppln - 
to nproomrnt« which ^vh<>Ih <*r pnrlnlK | rt»luhjt tho pirtus from 
huMnp rwnirv to n r<nirt of litt If for inMnnco nrontnrtwui to 
contim n ►tipulition thnt no nction -hoa! 1 ho hniuphl niK)n it th U 
Mipiilntjon wnuH tnul rth* fir-t pirtofi* ho\oii| hotiui-* it wouU 
rt-trict both pnrfiis fn*m enforrmp tin ir nplitH iitulor till unitrntt in 
tho onlmnn lopnl tnlmin!'* ami w» if a rontrart wrro to tout an a 
ilotiblo «tijnihti(in tlmt nn> diqaito I«t\\»on tho pnrtii-i iliouM h 
sottlwlh) arhitntion and that neither pirt> Kliniihl onforn hii npht- 
under it in a court of h« that woiil I ho a \alnl '‘tijnilatinn -o fir as 

Tegatvl^ its fiTst \)Tnmh m? thnt ah dis|Tntrs hit'hun tVn pirtits 
should ho refcrre<l to arhitration iRtiuso that of itsolf woul 1 not hint 
the cfTcct of ousting the junsdietion <»f the Court •< hut tlu Intft r hraiu h 
of the stipulation would be \onl becnu‘5t bj thnt tlie jurisdiction of tin 
Court would bo nccossird} excliidoil {/) ihus a contract whonb} 
it i<? proiidcd that all disputes nnsiiig betwetn tho partus should he 
referred to two competent London brokers and that their decision 
should be final, does not come withm the pur\iow of this section {g) 
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competent, ho’(\e\er to partjcs to a suit under the proMsious of the 
Indian Oaths Act, 1873, to enter into an agreement making the oath of 
one of them conclusive evidence o! all or any of the facts m issue 
bett\ een them If the oath is made and evidence is gi\ en on such oath, 
it 13 under s II of that Act conclusive as to the matter stated But if 
a party after entering into such agreement as aforesaid refuses to male 
the oath, all that the Court has to do is to record under s 32 the refii'yi] 
together with the reasons if my and the trial should proceed It is to 
this extent only that agreements of this character are recognised under 
the Indian Oaths Act An agreement therefore, betu eon A andB 
that if A made certain statements on the special oath, B would be 
bound by those statements and that if A refused to take the onth, the 
suit instituted by A against B should be dismissed is ^old, ns the 
Oaths A ct does not empower a Court to dismiss a suit for such refiisil ( «) 

“Rights under or m respect of any contract ’’“Note tint this 
section applies only to cases where a part) is restricted from enforcing 
his rights under or in respect of any contract It does not apply to cases 
of wrongs or torts Nor does it ‘ipply to decrees The expression 
contract docs not include rights under a decree (i) The Code of 
Civil Procedure contains express provisions as to idpislTuent of a 
decree and postponement of rights under a decree by mutual agree 
rnenf of parties to a smt (sec Orrlcr 21 rule 2) 

Lmufation of tune (o enforce ngWs under a contract —Under the 
provisions of tins section an agreement which provides that a suit 
should be brought for the breach of an) terms of the agreement wilfun 
a time shorter than the period of limitation prescribed b) law is v oid to 
that extent The effect of such an agreement is absolute!) to restrict 
the parties from enforcing fhcir rights after the expiration of t!ie 
stipulated period though it mn) be withm the period of limitiUiow 
Agiecinents of this kind must be distinguished from those whnh do not 
limit the time within which a ]nrt> inn} enforce lus nglits, but which 
provide for ii refm«c or forfeiture of rights if no suit is brought witliut 
the period stipulated m the ngrccinent The latter class of ngw 
ments arc outside the scoiw of the present section, and the) arc btndmp 
lietw ecn the parties Thus a clause m a poke) of fire itisiirsnce w ftic 
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pro^^dcs that “if the claim i3 made and rejected, and an action or 
suit be not commenced within three months after such rejection 
all benefits under this policy shall hn forfcHcd,” is \alid, as such a 
clause operates as a release or forfeiture of the rights of the assured if 
the condition be not complied uith, and a suit cannot be maintained 
on such a policy after the expiration of three months from the date 
of rejection of the plaintiff's claim It uas so hold by the High Couit 
of Bombay m the Baroda Spq <C 11’^ Co ’« case (a ) But this cannot 
be said of a clause m a policy in the follou ing form Xo suit shall be 
brought against the company m connection u ith the s lul policy later 
thanonc}caraftcr the time when the cause of action accrues ” Such a 
clause does not operate as a release or forfeiture of the rights of the 
assured on non fulfilment of the condition but it is to limit the time 
within which the assured ina} enforce Ins rights under the pohc}, and it 
IS therefore aoid under the present section The contrary, howc^c^, 
was held by the High Court of Bombaj the ground of the decision 
being that the clause amounted m effect to an agreement between the 
parties that if no suit were brought wjthm a jear, then neither part) 
should be regarded as hnMiig aii) rights against the other (ar) This 
decision was advcrsolj criticized in the AWg Co\cq.’>q(\j) 

by Beaman J and Scott C J , it seems rightly In a Calcutta ease (’’) 
one of the conditions of a policy of marine insurance was that no suit 
by the assured should be sustainable in any Court unless the suit was 
commenced w ithm six months next after the loss, and that if anj suit 
was commenced after the expiration of six months, the lapse of time 
bhould be taken a‘' conclusne cx'idcnce against the \alidit} of the 
claim It was held that the assured could not sue on the policy after 
the expiration of six months No reference was made either m the 
argument of counsel or m the judgment to the present section 

No provision is made m the section for agreements extending the 
period of limitation for enforcing rights arising under it In a ease 

(u) Biroda Sjig II 3 Co, Ul v 192G Rang 3 
'ialynnaray/’n Marine J. i ire Ininranee (x) Hirahhai \ Maniijacluriris Life 
Co , Ltd (1914) 38 13oxu 344 loll InsumHCt Co (1912) 14 Bom L R 741 
m Girdhartlal ^ Eagle, S'ar a British [a case of a life policy] 

Dominions Insurance Co , Ltd (1923) 27 (y) 38 Bom 341, atpp 348 3o3 

OWN 955 , 80 I C 637 , O Ramey {t) South Entish and Marine Imiir 
V Burma fire d Marine Insurance Co anee Co, Ltd y Brojo Bath (1900) lO 
(1025) 3 Ran 383, 91 1 C 622, A I R Ul 016, pp 635—530, 533—542 
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before the Judicial Committee (a) their Lordships expressed their 
opmion that an agreement that, m consideration of an inquiry into 
the merits of a disputed claim, advantage should not be taken of the 
Statute of Limitations m respect of the time employed m the inquiry 
IS no bar to the plea of limitation, though an action might be brought 
for breach of such an agreement There is hardly any doubt that an 
agreement ^\hlch provides for a longer period of limitation than the 
law allows does not he within the scope of this section Such an 
agreement certainly docs not fall within the first branch of the section 
There is no restriction imposed upon the nght to sue , on the contnr) , 
It seeks to keep the right to sue subsisting e\en after the period of 
limitation Nor is this an agreement limiting the time to enforce 
legal right'' It vould, honexcr, be \oid under s 23 as tending to 
defeat the provisions of the Limitation Act, 1908 (6) 


Ordinary tritunals.— A clause m a bill of lading whereb) it was 
agreed that questions arising on the bill should be hoard by the High 
Court of Calcutta instead of the Court at Mirzapur, whicli is as the 
proper tribunal to try the questions, is \oid ami cannot be plcndcd m 
bar of a suit brought in tiie Mir/apur Court (c) 

Exception 1. — This c \ccption “ applies only to a class of contracts 
nherc (as in the cases of Scot* \ Atery{il) and Tredutn \ (r) 

Cited by Phear J (/) ) the parties have agreed that no action shall 
be brought until some question of amount has first hit n (kciilod b} a 
reference, as for instance the amount of damage uhich the a'-sured 
has sustained in a marine or fire polic} Such an igreiincnt docs not 
exclude the jurisdiction of the Courts it onlj sta} s the ]>laintifi s hand 
till some particular amount of morn) has been first .ascertained li\ 


(а) Ijost India Co v OJilchnn Paul 
(1819) 6 M I A 43,70 

(б) Pathpragada v Thammaiia (1917) 
•10 Mad 701 , 331 C C75 JU a 3wf that 
let, fluljcct to certain CTCop{ioii« ton 
taiiie*! m the \ct c^co jnrtunlcd 
after the period of limitation pri-wrihc*! 
(bj the Aet) iAn/f Iw di-imK^ed oUhouj^h 
limitation has not been «t up a* a 
defence ’ 

/ant India Co \ 0/ifeAun Paid (note 
li)} 'l( till man' l«/<n « r 


Contract Act, procccil d on tli' J 'i.li 
Statutes of I imitation 

(e) Crciclcy v Liiehiit fan f 

\i,ra Ijn ep and di't Irtrdlil te \ 

lOMail J » Ml*'' 

A I U IJiHMvl l8.Hanill dn«n Im- 

pixrtl la Its il-«.iirit\ 11' t f ■»!*' f 
jKirt iblc) 

(/) (ISVi) Mil C fill 
(f J (|Se_»i 1 ff t C 7.’ 

(/) In Aorjler v Tff ( vu /i rt f < . 
ui (IS-.) H i» r 'I 



resthaint of legal proceedings. 


reference ” ( 5 ) An agreement bct'\ccn 11 traimvny company ami n f 
conilnctor that the mningor of the company shall be the sole jmlge ns 
to the right of the company to retain the a\hole or an} part of the 
deposit to bo made by the conductor ns security for the di'chnrgc of his 
duties, and that his certificate m respect of the amount to be retained 
shall be conclusive cMdence between the parties m Courts of justice, 
comes within this exception Such nn agreement does not oust the 
jurisdiction of the Courts Its effict is merely to constitute the 
manacor the sole arbitrator between the cotiipaii} and the conductor 
as to whether, in the event of the conductor’s misconduct, the company 
i 5 entitled to retain the w hole or any p irt of the deposit The point is 
\cry similar to those which so freqnentlv occur in Ihigland where 
an engineer or architect is conshtuliHl the arbitrator li-'tween a con 
tractor and the pei'son who cmplo\a him as> to what should b • allowed 
in case of dispute for extras or j>cn.altu s (A) It must not be supposed 
that the use of such terms as ‘ sole judge ” nectssarily imposes any 
duty of proceeding m a quasi judicial maniKi 

This class of eases must be distinguished from those where the 
obligation of a promisor such as the duty of paying for work to bo 
done or goods to be supplied is made by the terms of the contract, 
to depend on the consent or approxal of «onie person, as in a builder’s 
contract, the certificate of the architect that the work has been pro 
pcrly done Here there is no question of referring to arbitration or 
an} thing like arbitration a dispute subsequent to the contract but 
the contract itself is conditional or, in the languige of thi \it eon 
tingent (ss 31 — 30, biloxx) 

Exception 1, Second Clause. — Thia clause was repealed by the 
Specific Relief Act S 21 of that \<t proxnles th.it, ‘ &axc as proxiJid 
by the Code of Cixil I’roccdur* no contract to refer a controxers} to 
arbitration shall be specifically enforced , but if anx per'-on who h.is 
made such a contr.act, and has refiiseil to perform it, sues in respect of 
any subject which he has contracted to refer, the existence of such 

(3) Per Garth C J Jn Counga Od Co , Ktippa$amt \ Smtth d Co (1803) 

Lll V J\oegI(r (1876) 1 Cal -IGG, -ICO, 19 Mad 178, and soc Rfrry v Ltctrpool 
Coorfrj.v.iJAimji{18S’)CBom 52S,5.a6 3/a« Co [lOOOJ I Q B 339, C \ asto 

(^} .tjAorr ><j/A Bannrrjte t The Cal the immuntty of the person appomt<^d a 
eutta Tmmiingt Co, iJj (I8S5) 11 qwtai arbitrator from being *ue<l for 
Cal 232, following London Tramieaife ncgligrDCe, see Chambere v Gohithnrp 
Co V i?<3.fry(1877)L R 3Q B D 217, [1901] 1 K B 6’t, C A 
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29. contract shall bar the suit ” If a suit is brought m rtspect of .ui} 
such subject, it must be shown hy the defendant, before he could rely 
upon the section as a bar to the suit, that the agreement is still 
oi>erutne(i), and that the phmfiff has refused to perform it The 
mere act of filing the plamt is not such a refii=al (j) 

Remedies for breach of agreement to refer. — There are thne 
remedies open to a part} to a leferonce for broach of the agreement 
He may sue for damages for the brcicJi, or he nn} Jn\ c the agreement 
specifically performed in the manner pro\ ided bj the Code of Ci\ il 
Procedure (/) or he nny plead the .igrecinent in bar of an} suit tfnt 
ma} be brought against him m \iolation of the terms of the agreement 
as proMclod b\ the Specific Relief Act s -1 But the proM'ion^ of thc 
Code .'intl of the Specific Relief Vet Im'c no opention nheroier tin 
Indian Arbitration Act applies (1) Both these reuicdic? hoMe\er 'in 
stiff a\aihl)fe but in a somewhat different form under the proihion-* 
of the Arbitration \ct 

Conventional restrictions of evidence —An ngrcemcnt purporting 
to pre\ent the ordimr} (.Mdence o(pi}mont between tlic jnrtics from 
being rcceucd has been disrecmleil as being nn unwnrrantible inter 
foreiico with the jurisdiction of the Court W here a bond contained a 
stipulition cinbling the obligee to treat as a nullity pa^ iiicnts not 
endorsed m wTiting on the bond, it wa« Jield that the ■stipuhtion was 
against good CQn''ciPnce and di<l not prccludi, the obligor from jirtnmg 
pajments alleged to ln\e been made b} bun b} oril mdenu ("0 
Such a stipulation “ cannot be permitted to control Court's of justice 
as to the eiulenco which beeping within the rules of the geiienl 1 iw 
of c\T.cloncc m t!ii‘» country, the} ina} admit of pa} ments Then’ i' 
nothing in that law uhich would warrant our Courts in excludmg 
direct oral cMdcuco of pa}nicnt ” 

29 .-Agreements, the meaning of «lntli 
for unt^rtnmt^ jg ccrtaiii, Of Capable of being made 

certain, are void (n). 

(,) raAaIr iJ.*WMr(l«?s,)8 Ml CT p) W - 1 nf iJ.r \cl ^ 

(i) Ao-wnuf />!«« ' r^«n/fr / imf«i (1''" ') I ■* ’ , , 

VinUrjrr (IsTt)) -11^1 1 \ U 

TaAeil > (ISV.) » \ll u j n }x.-sl i* a \ n ti * ‘ 

(ij s. shM II cN j:. 1- th 'f •" -'I""' 
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tl vftrol onf 

(k) \ to nrll to K htiniml Ion* of oil Thfrr i« nothin;: 

wl utrirr to nw whut iin I of o 1 Th'' *crroin»-nt ii toi 1 for 

I n rrlm I* 

(t ) \ utmost kIH It « rItioliT«ll n* if cil of « »i'r* ifo*! flo«-rip 
I Li o»ti »• nn nrli 1o of oemm roo Tl <tp i« no i nirrliinlT 1 orr to 
m»lo t) p nn^mrnt lo 1 

( ) \ nho |« « «|p*1 r in I" »n I 1 I onll »Clrr« 1 »oI| l It fir 
I n lioil 1on«if<il Tlo not in* of \ » Iru fo nffonl* ah in Ii nlion i f tl o 
moin n of thr wrrcl« *n 1 \ I •• rntomi i to a oontr* I f r tho mIo of ono 
1 n lrr«l ton* of romin it -o I 

(h \ A-nro* to roll to It All tlo era ii n \ pranira at ItAtrn-ie*r 
n '•TT i« no I noorlainlv hrrr to ir»Lo tho 'oi I 

(r) \ aerro* to rrlHn It on«* tl o nan I m* in !< of ripo at a pr tI Ik* 

f xfl I \ r \* tl o pn o i« rapal lo of ng n » I'* rortain 1 1 rra i« n 

I nrrrlainl V I '•re to mill* tho aetr'rnirni *• I 

|f| \ arw* to »o11 to It m* white I orao f r nipora fii r 1 n Iml nr 
nipora netloiMol Thrtr »» n Ih nj t ahow whi h f tl p t»o prior* w*i 
to lip pi\rn The nerromrnt i* voi I 

\tfoin|its litNo licen mn!«* (o im]iu};n pro rnipfion ngncinonts of 
T kind rjuifi’ common in In<lin on the pronml of tinccrtimlj Ste 
Atih<1 i;i\ Alt (//flr{19.n) All ’>27 lOfllCna'l Un^lcnllai 
^ //ffjm /?<7» 10 Ml 811 C 190 Tho objection is not 

mtellif»t1)lc to 1 merch I njilt^h loptl luiml Thc<^c cnscs wore compli 
citw! with objections on tho Rrouml of |>orj>ctuil> «5co ]) Jfl below 

Ambiguous contracls — The text nml (with one ntlthtion) the 
illiistntions of this «octton follow tJietlrnft of the Tinlnn Liw Comnns 
sioners with onlj formal Narution As tiu illustrations arc pliiii 
anil sufTicient to explain the incanui" of the section it seems ns Ip s 
to aild others from I nglish decisions 

Sec 91 of the I Mdence Act proxides tliot when the langungt of 
a document is ambiguous or dcfectisc no iMilcncc can be gi\en to 
explain or amend the document ScenUoes 91 97 of tho same Act 
Neither will the Court undertake to supply defects or remo\e ambi 
gmties according to its own notions of what is reasonable for this 
would be not to enforce a contract made by the parties but to make 
a new contract for them The onl) apparent exception to this principle 
IS that when goods are sold without naming a price the bargain is 
understood to bo for a reasonable price Tins was probably introduced 
m England on the assumption that there was an ascertainable market 
price and then extended to all cases 

does not make the contract uncerta n Cha I Bam {IQ^O) 117 1 C 271 AIR 
ope p o9 abo^e / dmraj 'i ngh v 19 9 Nag 194 
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ScG 2t o{ the Specifie BeJiei Act o^erjips ti!?5 sect/oa, see ottr 
Commentary thereon heloir 

AVhere the defendants, descnbin" thcmsrfres as residents of a 
cectmi p^ace c\ccuted a bond and hypothecated is security for the 
amount onr property, \nth qJI the nghh /mil interest ’ (o) it Tifl« 
held that the hj pothccation \\ Hs too nulefimtc to be uted upon The 
mere fact that the defendants describe themsehes in the bond ns 
residents of a certain place is not enough to indicate their property in 
that place as the property hypotliecated If thej h'ld ch^enhed 
themselves as the owners of cert uu property it would then liaie been 
reasonable to refer the mdehmte e'^pres'sion to the description fp) And 
nhere the defendant passed a document to the Agra Sa\ong3 Ba»h 
whereby he poamwed to pay to the manager of the hank the suni of 
■Rs 10 on or before a certain date “and a similar sum monthly mer^ 
succeeding month,” it was held that the instrument could not be 
regarded as a promissory note (y) as it was impossible from its 
hnguigc to saj for what period it was to subsist and r\h'\t amount 
wis to ho paid under it (i) Simihrly it has been held that a stipuh 
tion in a pafla (lease) whereby (he tenant agreed to pay y.batcNer 
rent the laiullord might fix for an> hnd not assessed uliich the tenant 
might take up (prcsumabls without permission) is loid for iiiiccr 
tavutj tJmler such a jxiUo the landlord might fix any rent be bked 
and the tenant might be liable for an unreasonabb rent bfcjund Uw 
a aliu of the land (s) But where the propnetor of an mdtgo lacior) 
mortgaged to B all the indigo cakes that might be mamifnchu-cd 
by the factor} from crops to 6c grown on lands of the factors 
the date of the mortgage up to the date of payment of the mottgig'' 
debt It was held that the terms of the mortgage wore not a ague ftwd 
that the mortgage was not roid in law (t) It has been suggested that 
an agfeftment is too uncertain to be enforced if no liniil to the tunc for 


(o) The original wonls were 
upm Xulhaq haqul 

(p) Deojil\ P»lt (1870)1 Ml -"S 
('ll t promissory note n «*i inrtnJ 

ment in wrjtmg (not lying a tnni. iot« 
« a, curi:encj note) contalnuiR on an 
condition#! unlertotcing sigritA \iy 
rooLcr to pay a certain *ubi ol money 
onij 1*1 or to lie order ol a certain 


nt to tho learcr of the ln»t«< 
ractvt Sec Negotiable Instnm ent* (d 
WMoUbSla^ 

Jr) Caritr v TAr tjr«» ‘>'“‘‘" 2 ’ 
U85>a)5AUW> 

(*> ramHinm r Pajnqopah (IPS ) M 
M-tfl SQO 

Jt> BoWen r<Jr/Uf f MtH'f 
C*\ CUT 0“a--C'8 
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perfornnncc is cxprcs«:cd or cyin be inferred from the inturc of the 
ci'e This docs not appear acceptable as a general proposition (m) 


30. — ^Agreements by way of wager are void ; and no suit 
Agreements hy ^ball bc brougbt for recovering anything 
way of wager Toid alleged to bc WOO ou any wager, or entrusted 
to any person to abide the result of any game or other 
uncertain event on which any wager is made. 

This section shall not be deemed to render unlawful a 
subscription or contribution, or agreement to 
subscribe or contribute, made or entered into 
for or tow'ard any plate, prize or sum of 
money, of the value or amount of five 
hundred rupees or upwards to bc awarded to the wmner 
or winners of any horse-race. 

Nothing in this section shall be deemed to legalise any 
transaction connected \nth horse-racing, to 

Settion 291 a of , , .s 

tho indjan Penal wLich thc provisions of section 294 a of the 

Code not affected .1 -r. t 1 ^ 

Indian Penal Code apply. 


Lxccption in 
^a^our of certain 
prizes for horse 
racing 


Wagering contracts.— This section represents the whole law of 
wagering contracts now m force in British India, supplemented m 
the Bombay Presidency by Act III of I8G5 It superseded Act XXI 
of 1848 (an Act for avoiding wagers) That Act was based principally 
on thc English Gaming Act of 1845 (8 A 9 Vict c 109), s 18, and was 
repealed by the Coiitnct Act (sec thc schedule to the Act) Before 
th-e Arit qI 1818 thw low to w. t'MCft. va Bv.VAh 'Kaa 

the Common Law of England By that law an action might be main- 
tained on a wager, if it was not against the interest or feelmgs of third 
persons, did not lead to indecent evidence, and was not contrary to 
public policy (c) 

There is no technical objection to the vabdity of a wagering 
contract It is an agreement by mutual promises, each of them 


(«) See -VuAammad Jan y Fazal ui Doolubdass Pellambtrdtua v RamloJl 
dm (1924) 46 All 514,85 I C 482. TAacloorttydass (1850) 5 51 I A 109. 
Ain 1924 All 657 (opinions divided) Raghoonaulh v MantekeJiUTid (185C) C 
(r) Iiam!oH Tha<loor$tyd<u3 r Soo 51 I A 251 
}unmvUDhondmtiU{mS)4\l I A 339. 
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tonditjoiial on tJie happening or iwt happening of nu unhnonn event 
So far as that goes, promises o! this form ^uU support each other 
as -nell as any other reciprocal promises It would have been better 
if the Courts in England had refused, on broad grounds of public 
policy, to admit actions on wagers; but this did not occur to the 
Judges until such actions had become common , and, until a rcmech 
uns proiided by stafiitc^ they could only find reasons of special 
public policy in special cases, which they did with almost llullc^ol^ 
ingenuity (le) 

What is a wager ? — A wager has been defined as a contract by A. 
to pay money to B on the happeningof agnen event, in considcmtion 
of B paying [this should be “ promising to pay ”] to him money on the 
event not happening (a:) But Sir William Anson’s definition, “ a 
promise to give money or moneys north upon the detcrmimtion or 
ascertainment of an uncertain e'ent,’ is neater and more accurate 
To coustiUito a wager “ the parties must contemphtc the determma 
f Jon of the uncertain event as the sole condition of their contract One 
may thus distinguish a genuine wager from a conditional promise or n 
guarantee’ Anson, Law of Contract I7thcd 2^1,222 “Butifoue 
of the parties has the event in his own hands, the transaction lacks an 
csfeential ingredient of a wager ” (y) ‘ It is of the cs‘«cncc of a wager 

that each side should stand to wm or lose according to the luiccrtain 
or umscertamed event in reference to which the chance or ri'^h i-* 
taken ’ (J) 

Ln, Oiff. Co fa). 

a ca'se of life insurance, Fulton J said Mhat is the niesmiig o( 
the phrase ‘ agreements bj way of wager in s ^0 of the Contrict Act * 

Can it be tint the words mean something different m Indn 
from what the corresponding words agreements liv wav of wiigt ring 
mean in England ^ I do not see how such an argument can bi mam 
tuned, or ho» tlie foot that i-f Gi-o Hf c 18 is not in for ft in Iinln 

(,■■1 IVIlock Contract, Uli «l W) »wl Cr.t* jra» (■' t Wlrn.rtloi. t / i< 

«, lor tl.o hntors of Pnqli.h Icjti-lalirai (l»a ■) 'I Bom Ijt 
Itison, 17fh 221 #77 parage fmm Sir V\ \n« n it 

(r) IInmp-Un\ M ( I87f>) I Q « 1> nn tarlirr trillion) 

JS»> nNo jvr MrfJIIrflmpIPM in (*) I’tr Irntin^ C I m .Sii*-'’" ' 

OifWir W/fn (tSOJJ2 ri Uwy gS lUmi CK p I 21 

Q M -isj -1-x) rtrtl Inion I7I)»M 221 («) ||h IS) 21 P<>rn Ji'l 

( 1/1 I’, r Ilinltt -«1 T in Ihtyalhm 
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nlTccts the qu itmn Iti //fim/K^rn v t<HklnirM C J 

(lcfinr'<l n \\flprr a rontnet l)V A to jnv innnrv to ll on (lie Inj'lx'ii 
inp of 1 piv cn I \ rnt in i m'ndpritJoM of H |nv inp nioiiev to Inin on (In 
event not hipjvoninc anil ^anl that Minco (lie |ns«uip of H A ^ ^ let 
c im (liore IS no loripfr is npinls nefinn niiv ili'fmrtinn lietnedi 
one class of wipor and mother all wap is In mp imde mill and voi I 
at law In the Plntute In Tfnc!er\ H(ir<Uf{r) (ottnn I T sml 
that the essence of pnninp nn«I wipcnnp was that one jnrtv wi 
to win and the other wis (o lo<e Mjion a future event vvliieh at the 
time of the contnet wis of an une»r(iin intiire hut he also jioinfed 
out tint there were some (raiisictions m which the jnrties miplit 
Io«e md pun leeorxling to the ha|>|Miiinp of a fiitiin ivtnt winch 
did not fill Within the jihnse 9uch fninsK lions of i nurse arc 
eommon enonph iiiclu<hnp the mnjorit) of fnrw ird piireha«es an 1 
Biles (ff) 

‘ \ eertiin clasi of npreemciits siieh as hots l>v connnon consent 
pome within the expression ‘ npKonient*’ !>} wav of wnpers Other 
Ruch as Icpitimite forms of life insurance do not tliouph looked at 
from one point of view thev ipjieir to come within the definition of 
wagers The <listinction is doubtless nther subtle and prohiblj lies 
more in the intention of the nirtics than in the form of the contract 
In such doubtful ci«es it «eems to me thit the onl> Rife course for the 
Courts in India is to follow the English decisions md tint when a 
ccrtiin class of agreement has mdisputahh been tnited ns a wagering 
igreemcnt in I nplmd it ought to rcceivi the sinie treitment m 
India (r) 

‘ ‘ By way oi wager ” — Tliecc is no distmction between, the e>.ptes 
Sion ' gaming and wagering used in the English Act md the Act of 
1848, and the expression bj vvaj of wiger used in this section (/) 
The cases (i?) therefore bearing on the expression used m those Acts 


(b) (187j) 1 Q b P 189 

(c) {18"8) 4 Q 11 D 68o 69 j 

(rf) See notes below Sp c latnt 
transactions p 244 
(e) See Tnmblo s HiU (18-9) 5 App 
Ca 342 and Kathama A oteA ar v Dora 
aingu (1875) L R 2 I A 169 180 
(/) Aojg Jet- Lone <{ Co v Loujef 


\anjee (1901) 9 (al 4fl I R “>8 

I \ *11 

(?) Ve esp cnlly Tie tniie«a/ Slocl 
fxekaagr Lid ^ Strachan [1896] A C 
166 nnd In re C etc [1899] 1 Q B "94 
both decided under the Fngl si Act of 

1845 
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are still u-^efu! in comtnung the expression “ by usy of ^^^gor,'’ used 
in the present section 

Wagenug contracts may assume a \arict} of forms, and a t\p( 
\\\th ^\hlch the Courts ha\e constantly dealt is thatuhich pro\ ides' for 
the payment of differences (/t) m sfocL transictions mth or i\itlioiit 
colourable proMsinns for the completion of purclnses Sncli pro\i 
sions, if inserted lull not prevent the Court from evainmmg the n d 
nature of the agreement as a -whole (i) In order to constitute a 
iiagcnng contract neither patty should mtciid to perform the contrart 
Itself but onh to pa} the differences ” (_^) It is not sufiicient if tlic 
intention to gamble exists on the part of only one of the contracting 
parties (.ontraefs arc not wagering contracts unless if he the 
intention of both contracting parties at the time of entonng into the 
contracts under no circumstances to call for or give deliver} from or to 
each other ” (k) It la not necessary that such intention should be 
expressed “ If the circumstances arc such as to warrant the legal 
mforonce that they never intended an} actual transfer of goods at all, 
but only to pay or iccciv'c money between one another according ns the 
market price of the goods should \ai} from the contnet price at the 
given tune, that is not a conimcicnl traiuaction but a wager on the 
rise or fall of the market This was laid down b} tlic Jiidicuil Com 
mittee in Kong J ce Lone cC Co v Lonjee ^a»Jec (I) on appeal from the 
Court of the Recorder of Rangoon The plaintiff m tint case was a 
rice trader, the defendants were ncc millers, ImMug a small mill 
capable of putting out 30,000 biijs in i month Diiiins sovui weeks 
in June, July, and August, 1899, the defend ints entered into sevcnl 
contracts vnth the phmtiff for the sale to him of 199 000 Ing-’ of rice 

(A) Dosfn TtiJakihi \ Shah I jam^t \ fyihnan (IPCI-*) 25 VU 3S, 
l<l3i (18S9) 24 Bom 2J7, 229 v Toltrtty {lOOl) 2^ l^om CIO 

10 ^eO««tefl899J 1 Q B 791. C A ^ GounJram (lOOo) 30 Bom 83. 

{j)rerMha% (1899) 22 Bom wiiWra, % Aorolrtm foM (1907) 0 Bom 

899,003, The Unncrtal Stcxl txchanye L R 125, ht»inch(tni \ 

> filrflcAon 11690] A C ICC. f shoot <1899) I Bom I It 

Dost % r^u (ISO'.) 11 JaUent (IPlO) 12 B< m U f- « ‘ 

Vlad *106, SidhUrJ%u v f7onn'rw* Tberefuro a rontnoV cMm^V !«• ri'- <■ « 

(1028) L R 55 I A a:. lOT I C 29. U maltcr 

A I R 192S P C 30 8 case of p-stti » //»l«infAond (1029) (eiU C 
patti tranaactiotn m Madras (1) (1901) 29 Cal 4d1. -IC, . 

(H J II Tod \ LalhmxlM (1692) 2S I A 239 
10 Bom 441, 441 4«0, Ajudhii Pnsod 
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at \arious prices aggregiting upwards of five crorcs of rupcoa and the 
latest deliverj was to be on 7th October 1899 The nee was to be 
delivered from amongst a number of specified mills m which the 
defendants’ mill was not included In the same }car, bv fourteen 
contracts ranging m time from January to the end of August tlm 
defendants sold to the plaintiff 22 250 bags or nee to be dclivond 
from the defendants’ mill The latter contracts w ere all dul} fulfilled 
1)} delivcrv and pajment None of the former contracts wore per 
formed and the defendants passed to the plnintilT a promissory note 
for difference on nee In a suit upon the note it was held by the 
Recorder of Rangoon that there was no common intention to wager 
and that the plaintiff was entitled to succeed The judgment was 
reversed by the Judicial Committee on appeal on the ground that the 
consideration for the note was a number of wagenng contracts within 
tlie meaning of the present section Their Lordships observed Now 

the output of the firm itself would not be much over 60 000 bags during 
the currency of the contracts and thev (defendants) had dealings 
with other persons besides the plaintiff The cajntal of the firm as 
stated was a trifle more than a lac of rupees The cost of the goods 
would be that amount multiplied five hundredfold It is possible for 
traders to contemplate transact ous so far beyond thoir basis of trade 
but It i'> ver) unlil el) In poin of fact tliev never completed nor 
were they called on to complete any one of the ostensible transactions 
The rational inference is that neither part> ever intended completion 
AVTien the two classes of contracts are compared the one class suitable 
to traders such as the defendants and fulfilled b} them the other 
extravagantly large and left without any attempt at fulfilment the 
rational inference is strengthened into a moral certainty Similarly 
in Doshi Talakshi \ Shah Vjamst lefis(m) certain contracts were 
entered into in Dholera for the sale and purchase of Broach cotton a 
commodity which it was admitted never found its way either by pro 
duction or delivery to Dholera The contracts were made on terms 
contained m a pnntod form which incorporated the rules framed by 
the cotton merchants of Dholera Those rults expressly provided for 
the delncry of cotton m every case and forbade all gambling m 
differences The course of dealings was however such that none of 
the contracts was ever completed except by payment of differences 
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iitluctii tfiL' (ontract price and tlie iiiarkot price m Bombay an Hj, 
ia((fo (settlement) day It -nasheld upon t/iese facts that the contrac fs 
\\ ere by way ol w age r itbin tbe jueamng o! this ..ectjoii Jcnbins C J 
said “ ffere in each case the contract was made at Dholera, betneen 
men of Dho^ern, and under the rules of Dholera and from tlieewdenec 
we know that the witnesses who have been enlled havt not been able 
to indicate with oertamtv oi even to suggest wiBi one donbtfnl e\c<>p' 
tion, a single jnstance smre the forimilation of those rides in 1892 in 
uhjeb any one of the nnnieroiis contracts snnilaT to that with which 
we are now dealing has been completed otherwise than bj'pajment of 
ihfferenccs Is it an imnatural or strained mferente to draw from these 
facts that behind these apparently innocent documents there is a tscit 
and recognised umlcrstandmg according to which jiarties who enter 
into these contracts do so without any intention of performing tliim 
otherwise than they ha\c consistently and without exception been 
performed, that is to say by payment of differences ^ 3n my opinion 
that 18 the reasonable and natural mfcrence to he dnwn it ngrus 
with the experience of the past and it represents the nctinl results iti 
the particular instances wc ire now considernig ’ On the other hand, 
the modus opeiundi may be such as to raise a presumption against the 
cTistcnco of a common intention to wager This infrequently hippew's 
when agroemonts of a Bpec«Hti\c character arc entered into through 
the medium of brokers, and wbeii, according to tlio practice of the 
market, the principals are not brought into contact with each (itlur 
ncjr do they know the name of the person witli whom they are cou 
frocfing, until after the bought and 5ohi notes arc cxocutnl Und>.c 
circumstances such as these, when a party huiu lies his contract ordit'' 
hQ does not know with whom the contracts would be made (a) 
this presumption is considcraWy Bliengthencd whew the broVir i- 
authorised bj the principa) tn contract with third per'-tms in his fth» 
broker’s) own name , for the third poi>on ill'll^ iii t-vich ea‘'e rniiau' 
nudjselosi-d csen after the contract is made (o) But the presnmiAi"W 
lUa) be rebutted by e\ idoncc of a common inti nlion to w ag*. r, tlums^b 
the contract has been brought about bj a broUr Thun ni i-sft'pf 
Do^s \ VndnfambOa /?rtu (p) the -nine hrnku had w^ tc<l for both f fa 

J // T>.i ^ n. vn 

Ifom Ul 410 <^1'' 
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n!i 1 tin «I« 'll!*! It wi" foiiml tlinf flu pirlus 

^\cr(‘ ju t broiipht into corjt'icl nt tlie tmi'* <Iofi ji'hiit contncfo<l to ••oil 
(?o\onimpnf jnjvr tn pluntin, mrA liul tmilc inqtiin Ifpfnrplmjid uf 
the 1 rnkt r not wliothcr tlicotlior x\owl 1 Ik* nlilr to «Ir]|\rr Oo\cninu nt 
jnjKT, blit Mlirtlipr lio Ik* nlilc (o p'i\ tlifTprcnrc** ntui tliH 

circiim->tin(< nlonp with olhf*r tintiiif'limc* m ibimcil •'uflictont 
to o«t‘ibli'-b tint tlio infonfion on nflirr «iiIp wt* to pn difTtrcnco^ 
onh The pUMimptiou op'\m*-t i x\'ip«r oppliM in a <a«p wher^ 
the trin«n(tinn« nrre in (JoMmiucnt pijHr to tlu iTtmt of nlniit 
half a cron of ni|>cr'' nn«l the plamtifT ma both ■ifockbrokir ntuI 
‘•Itckjnbb r, nmt tin d* fcnihnt wn* n ‘stockjobber The nnptntude of 
tho trm«a{fioii« m tlu ri*>c was ‘!«t tip b\ the deb lulanf tonijtpjrf 
the eontiiition tint the iraii'actiom wen b\ w i\ of wiptr niul 
rtlnnte was placcil on the l*n\> Council decjsjon in htwif 1 cr hmr g 
ca«c, cited p -31 aboac lUit tbecontcntion wasoverrukdnnd the Court 
faid ‘ In the Prn\ Council ca<e the ileftmlant wna n net miller or 
a producer b\ trade and the wiper related to quantities of rice eiior 
moiid} out of proportion to lus output nnd cajiifal, dtlncnble nt 
option from a miinbor of <?|)ecified mills Here there n, I think, sufTi 
cient proof tint the defendant was known m the market ni tlio largest 
of job\>era( 9 ) and the capital a\aihble for the jnirchases which he 
bargained for w as at least jirosiiinabl) to besujiplicd b) the constituents 
for whom a jobber is ordunril) supposeil to be acting ’ (r) 

Exception has been taken to the words under no circum 
stances which occur in the billowing pas ngt in the judgtnuit 
of Farran J in the ca«?e of J Jl Tod a Ijakhnndas {s) referred 
to aho\e Cuitraets art not wigering contracts unless it be the 
intention of both contracting parties \t the time of entering into the 
contracts tinder no cirannstanccs to call for or gi%o clelnerj from or 
to each other 

On this Bachelor J obscraed in Mot dal v Ooimdram (<) ‘ It 

may perhaps be doubted w hether the phrase ‘ under no circumstances’ 
which docs not appear to have been prominently brought before the 
Court of Appeal in Doskt Talalshi s case («), is not rather an over 


(?) The evidence showed that seven L R 7C8 
hes would be a small day 8 turnover for (*) (189*) 1C Bom 441 445 

a big jobber m an active market (1) (1003) 30 Bom 83 at p 00 

(r)I)Qdyv ifodAarnw (1903) 5 Bom (*) (1809) 2t Bom 237 
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statement of the ircquircmcnts of the law ; and upon this point I woulij 
refer to the decision in 7n rc Gia'e ” (r). And Barer J. said in Ilur- 
mulhrai v. Karofamdass (tr) : “ I have no hesitation in saving that the 
expression ‘ under no circumstances * is much too wide, and if the 
words of Mr. Justice Fnrran were to he taken too literally, their effect 
would be to render the provisions of s. 30 of the Contract Act more or 
less nugatory.” On the other hand, Beaman J. said in a later case, 
“ I think that the dictum of Farran J., subjected to rigorous anal;^ 'iS 
Will be found to be perfectly correct. I believe that before a Court 
can hold a contract, on the face of it genuine, or at any rate not clearly 
wagering as the contract in In re Gtcre (r) was, to be a wagering con- 
tract, the Court must he satisfied that the intention of the parties uas 
in no circumstances either to give or take delivery ” (y) In In rc 
Gicvct referred to above, the contract in terms gave the buyer an 
option to demand delivery upon tlie payment of a small exce-s com- 
mission. It was argued that, even if the contracts uerc for the pay- 
ment of differences only, the poaver in either party to turn them into 
real contracts by insisting upon dehvety prevented them from being 
wagermg contracts, but the Court of Appeal disalloucd the contention. 
Lindloy 3f B said " It is a gaming transaction plus somotliing el'C ” 
The case must be diNtmguisbcd from that of .i forwartl contract for 
the sale of goods, with the condition that if the "cllor fails to gne the 
delivery order in time the contract*; shall be «cttled by j^yment of the 
difference between the contract rate and the market r.ate pre\ ailing on 
the due d.ate In such a ca«c, if the «c11cr forw.anls the delivery onlor 
m time to the buyer, no quevtion ari-cs at, to pauiient of (hflirencc-, 
and the contract, it has been hehl, is not a n.igtnng contract 
observed by Scott C J . “ There is no authority for the itroiw.rf;on 
that because under the terms of .a eontract .an oliligatiou to pi,' or 
rccei'c differences ma) an*e on the linjipeiuiig of n pirtirulir e'lut, 
the contract is aoid a*! a waccr ?/ that cicnt (A»fs not orKr Such ■' 
result \\Dul(l l>c )ncon-’i''trnt with the pniicii’K uiulcih ing “ of the 
Indian Contract Act " But uhit if the ^tHer fuN to th<’ 

(r) Iisaoj I Q n tai.c \ 

(«f) 0'Hi7)anom L 11 l-'i *l rP 

n: 

(») 11 *^ >01 1 y n :ai 
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deli\ery order m tune, in which case the contract is to be settled by 
payment of difference ’ The point arose Gill d Co {a), 

where it was held that in such a case the agreement was by way of 
wager That was a case of a forward contract for the sale of cotton with 
the condition that “ if before the maturity of the contract either party 
thereto shall suspend paj ment or become bankrupt or insoh ent, the 
other pirtj shall be bound to forthwith close the contract, and 
when the contract is thus closed, the measure of damages shall be the 
difference between the market price current at the time of closing for 
similar goods for deli\cry at the time namtd m the contract so closed 
and the rate named in the contract the damages ascertained as 
aforesaid shall become at once payable to or by the party closing the 
contract’ The seller su<?pendcd pajment before the due date, and 
subsequently sued the buyer to rcco' er the difference Tyabji J held 
that the contract was not a wager In appeal it was held that the 
contract i\as a wager {aa) 

Ten Mandi Trajisactions —In a Bombaj cast Beaman J held 
that teji 7>iandi transactions were transactions b} uaj of wager, and 
the) were \oid under this section (f*) In a later cose where fuller 
cMdence was adduced the learned Judge said “I still, howe%er, 
adhere goncrallj to the \ lew that in this countr} the rule ought to be 
that transactions shown to be lejt tnandt are wagering transactions, 
and that the onus of proving that they arc not would he heavil} 
indeed upon the part) so alleging’ (c) The learned Judge obscrv cd 
that there niiplit bt exceptional cis<s m which ^rji niowh like the 
Liverpool doul le optK n rcj»ri'*«nt fiu biisin( sihahngs But 

this case )n>, b tn i Ivtrs 1) e iiiiiu nted uj> n ami thi u'-uil U^t of 
coiniuou intention t< pivi in I tal « <hli\tr) njj>liid(d) Tlu above 
dccisioim were con**i b ri<l in a rtctnt ca e v^he^l it was held that the 
men f let tint a tr ui-aetion vi is Irjt i andi did not make it a w agtring 
trnn>- u ti< n ti csinstitutcit n wager it iim f be proved that there was 

(r»)(lH )Tlloin I 11 MV Ii«j>p.il l.'llm I 1 ^ >0 
from" 11. m 1 R IM { ) Jr " T I /■•(lanja* iv m 

(<m) Jlira Lnl I ixroo V ngk t Xrt 1 1 *t p »" 

/’rtBi / nj Afl/ (ia»S) 86 I C 650 ( f) I/ob / / h^a a nt i It fni 

A 1 I PJo \I1 lOJ Is rocrrlT on Up ««/»{! m 60 I It m I I 

ejup'! n of fart nh tl rrtl p pit n iff w*s t.l» tsll tsi s,, l/o«i.»JUiiT 
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n common intention to iny aiffercncib onl> \ml this it is ■^uhnnttcil, 

IS the correct nilc (e) 

Agreements between Fakka Adatia and bis constituents —It was 
at one time held in some Bombaj cases that a pakka adatia ^^as 
merely the agent of Ins constituent, and that therefore no transaction 
hetneen them could ho a wagering trin^action In BhftgtcatHfas \ 
Kauji {f)y howe\cr, it avas bold on the oMdence of custom that as 
regirds his constituent the pakka adatia was a principal and not a 
disinterested middleman bringing two principals together Since 
that decision it has been held bj the High Court of Bombi) ui two 
cases that a transaction between a pnkka adatia and his constituent 
maa he ba waa of wager like ana other tran<.ict»on botwecii two 
contracting parties, and tint the CMsfonce of the pakki ndit rtlation 
ship docs not of itsdf nogati'c the jiosbibilit) of a contract being a 
wagering contract as between them (<;) One of those cases was f ikm 
to the Pri \7 Council, and though the decree of the High Court of 
Bombay was rcacr^ed the Judicial Committee, Pri\j Conned, taking 
a diffircnt mow of the facts the principle laid down hi the Bornbai 
High Court Mas afhrmed by that tribunal (/<) 

Agreements collateral to wagermg contracts —Tim's far out ob«cr 
\ ations arc confined to suits between the principal parties to a contract 
Different consideration*! appl} where the suit is brought by a broker 
or an agent igiinst hi'' prnuipd to ricoxcr hia bmkonge or com 
mi«vion in rt>pett of triti'-aition" oiit*rnl into b\ hnn “^ut-h or for 
mvUmwWN wwwrrvd Iv^ Uww w\ ‘-wclv trui-viction* on 

behalf of hia prmcip il 
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Apirt from a Bomlnj rnictinrnt to be prr«cntl} noticed tlicrc 
!•? no ■it'ituto vrbich dcchrcs ngrocnicnt^ collitrnl to ^\nporing con- 
tracts to be \oi(l Xor is there on\ thing m the present section (j) to 
render puch agreements \oid It has nccordingl} been held tint a 
broher or an agent maj sncccssfully maintain a FUit against his prin 
cipal to reco\er his brohengo, eominission, or the Io«ses sustained hy 
him, even though contracts in respect of which the claim is made are 
contracts!)} way of wager (A) It does not follow hecause a wage ring 
contract is aoid that contracts collateral to it cannot he enforced 
“The fact that a iKTson has coiistituteil another jiorson hts agent to 
enter into and conduct wagenng transactions in the name of the latter, 
hut on behalf of the former (the principal) amounts to a request hj the 
principal to the agent to pa\ the amount of the losses, if am on those 
wagering transactions “ (f) and i( such pajinent is made, the agent is 
entitled to recoaer the amount from him Con\crscl\, an agent who 
has receded money on account of a wagering contract is hound to 
restore the Fame to his principal (m) On the same principle a suit w ill 
he to rccoicr a Mim of mono} paid b} the plamtil! for the defendant 
and at liis request, though such sum represents the defendant’s loss on 


(j) The cxprcMion ^oid lit the sec 
tinn does flot m^an unh«(ii1 
\ Jaf<r Kh<in (ISSS) 5 All -143 
445, /lArMomrtl t Lnfhmnn Dai (ISol) 
d3 All 163 ICQ , A«ir 

Diir \ Dam Dayi! (18S3) 9 0»l "91 

lor 

(JL) SAitAo Vfll t iaeAinan Da*(I901) 
23 All 163, Jagat Saroin v Sn hit/an 
Das 33 Ail f Iff DisAttkar Ihtyai 

V Jiraltt Prasad tl914> 30 AU I’O 
Uisdht Chand t Afl«AA« J/o{ (1921) 45 
All 503, Dayn Dam v Murti Dhar 
(1927) 49 All 926, 102 I C OU. 2o 
Ml L J 693, CheUa t rajjitn 
(I'lOl) 14 Mad L J 320 liijnath ViAJ 
t Mam Daj (1895) I’un] Uec no 80 
Tttu Mai V Subha Stngh (1680) Punj 
Roe no 90 Much more can the principal 
recover from the agent money deposited 
with him as security HarJto Das v 
Ram Prasad (1926)49 All 438, 100 I C 
774 A T R 1927 All 218 


(f) rnmlA (TorarlAantAai Hanbhat \ 
r<i»*onMf Z) ifol A/fAa» (1875) 12 R 11 C 
51 57 Thu ease though decided m 
1875 was not deiided tmtler RomliN 
Act HI of 18Gt as the agreement sued 
upon was entered into licfore that \et 
came into operation See nl o 7’ri6A iiun 
rfrtSA V fiW(l863) 111 II C 34 Roth 
the-c cases followed Juraitrmal 6ii/a 
I Da(ft6/ai Dtrai ji decided tiy &ir If 
C J in \ht Supreme Court ol 
Bombay on its I’leo side on 14th April, 
1859 The agent s right to recover i«, 
of course limited to payments actuallj 
made and enforceal le lial ilitics incurred 
see V«/«frd{/t M Stun Ram v Bhagtrih 
(1929) 115 1 C 424, 10 Lah L J 622 
AIR 1929 Lah 3"5 and note on 
a 222 p C23 below 
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a bet (n) Similarly inonej lent for gammg purposes (o), or to tuabli. 
the chiendant to pay off a gambling debt (p) is recoverable Such 
transactions are neither against the provisions of the present section 
nor of s 23 [q] The law ig, however, different m the Presidency 
of Bombay In that Presidency, contnets colhternl to or m respect 
of wagering transactions arc prevented from supporting a suit by the 
special provisions of Bombay Act III of 1865 (r) “ That Act was 

passed to supply the defect which Joraicmal Siikl v Dadabhai 
Beramji(rr) and other simihr cases disclosed m Act XXI of 1818 
(which evciudod suits on wagering transactions), and to close the 
doors of the Courts of Justice in the Presidency to suits upon contracts 
collateral to wagering transactions where such collateral contracts 
liave been entered into or have arisen since the Act came into force, a 
purpose which it has effectually answered ” (s) Secs 1 and 2 of flic 
Act run as follows — 

See I All contract$ whether hj spcakini; writing or otherwise 
know ingly aiftdc, to further or avisl the entering into effect ng or carri me 
out agreements hj way of gaming or wagering and all contracts bj waj 
of wuntj or guarantee for tho performance of sneh agreements or con 
tracts, shall l>» null and void and no suit shall be nlloued m any Court of 
justice for rccoicnnc any sum of money pud or pijablc m respect of any 
such contract or eontractior any such agreement or agreements ns aforesnid 
Sec 2 Iio suit shall be allowed in any Court of Justice for reeoiermg 
any commission brokerage fee or reward in respect of the knowingly effcctiiv 
or carrying out or of tlie know Ingly aiding in ellecting or m carry me out 
or otherwise claimed or claimable »n respect of any such agreements hi way 
of gaming or wagering or any such eontmet as nforc«aiJ w hether the pfiintilT 
in such suit Ik? or be not a party to such last mcntioncti agreement or con 
tract, or for recoiiring any sum of money knowmciy jviuf or psinbfc on 
nccount ot any jwrsons Vy way oV commuwion VroViT^gi- fci' or rrw sTii iti 
rc«i>ect of mil such agreinient li wav of pamiiv or wagering or contract as 
nfon«aid 


But the trui'iaction in rcsi>cct uf winch the bn>kcrngc,comrrii«'*KUi. 
or los^ca are chimed must amount to a wagering agreement, and it i^ 
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no answer to a suit by a broiler in respect of such A claim against Ins 
principal that, so far as the defendant was concerned, he entered into 
the contracts as wagering transactions with the intention of paying the 
differences onlj , and that the plaintiff must have known of the inabiht} 
of the defendant to complete the contracts by pajTnent and delivery, 
having regard to his position ind means It must, further, be shown 
that the contracts which the plaintiff entered into with third persons 
on behalf of the defendant were wagering contracts as between the 
plamtiff and those third persons (0 It has also been held that a 
deposit paid on a wagering contract cannot he recovered in a case 
subject to the provisions of s 1 of the Bomba} Act, whether the 
person suing is a vnnncr or a loser in the transaction («) Nor can 
such a deposit he recovered under s 65 of the Contract Act , ‘ for if 
the agreement was one merely to pay differences, its nature must 
necessarily have been known to the plamtiff and defendant at the 
tune when they entered into it, and they must be presumed to have 
known also that it was void (t>) An agreement to settle differences 
arising out of a nommal agreement for sale which was really a gamble 
18 no less void than the original wagenng transaction (u) 

The result therefore is that though an agreement by waj of wager 
IS void, a contract collateral to it or in respect of a wagering agreement 
is not void except in the Bombay Presidency The Calcutta High 
Court {x) has held that a hundi given to a bookmaker m consideration 
of his withdrawing the maker’s name from the Calcutta Turf Club 
and so preventing the maker being posted ns a defaulter was valid 
although the amount of the hundi was the same as that of the unpaid 
bet, but in Bombay such a hundi would bo void In England also 
before the enactment of the Gaming Act of 1892 {55 Vict c 9) agree 
ments collateral to wagering contracts were not v oid Thus in Head v 
/Indcrson (y) a betting agent at the request of the d< fi ndnnt made liefs 
m his own name and on behalf of the defendant Uter the bets wen 
(0 r(To*h<t T Mantlji {1898) 2" Bora minora^n (19'*o) 49 Bom CS9 89 I C 
899 907 Sasioonr Tol^wy (1904) 28 885 A I R (19.6) Bom 611 

Bom 610 (x) UietjUr d. Co y S P HuHielc 

(«) Dayabhat Tnbhofandat r LaU (1922) 27 C VV N 442 followed IT 
p i(A(in(f /’dtio^Adnd (18S5) 9 Bom 358 Bawronf v 1/ Jf Ifoo//a (1928) 7 R»n 
ramchondra v Ganyftbi*on (1910) 12 263 110 1 C 215 AIR 1929 Rang 
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iukIl uhI loat tlie defendant ^e^okcd the authontv to pa\ confemJ 
upon the betting agent Notwithstanding the relocation the agent 
paid the bets, and sued the defendant to reco%er the amoimta thereof 
It uas held that the defendant having empowered the agent to bet in 
his name the authontj was iirevotahle, and that the agent nas 
entitled to judgment The statute of 1892 p issetl in conscquenCL of 
this decision is almost to the same effect as the Bombay Act It i«; 
interesting to note that the statute u as not passed until tu entj sei t n 
>ears after the Bombay Act It nia> he hoped that m anj future 
revision of the Contract Act the provisions of the Bomba; Act mil ht 
incorporated lu the present section so as to render the I n\ uniform on 
this subject in the whole of British India 

Speculative transactions — Speculative transactions must he ch'> 
tingmshed from agreements by way of wager This distinction comos 
into prominence in a class of cases where the contracts arc entered into 
througli brol ers The modus opaandi of the defendant in this class of 
cases is when he inters into a contnet of jiurchasc to stil agim the 
same quantity deliverable at the same time m one or mort Lontnets 
cither to the original vendor or to some one cKe so as either to si cun 
the profit or to ascertain the loss before the imda da; , and whenlu 
enters into a contract of sale to purchase the same quantit; hclon 
the laula da; Tins mode of dealing when the sale and j)urchn'»( an 
to and from the same person has the iffect of course of cancillnv 
the contracts leaving onl; ilifTercnccs to be paid \nicn thov an 
to different jicrsons it puts the defendant m a position viiarmusl; to 
perform his contracts Tins is no doubt a Inghl; spcciilntivt mwh 
of transacting business, but the contricts art not wagering ron 
tracts unless it be the intention of hoik contraftiiuj jxirtic'i at tin time 
of entering into the contracts neither to cal) for nor giv( d h\<Tv 
from or to each otlu r There is no I iw uiist hjh ( ul itmii as tb n 
is against gambling ( ) It ma; will hi thiit tin drhmhiil i » 
speculator who nevir intindul to givi dilivirv, and mcii th U tl' 
plnmtifTs did not cxjicct him to deliver but that docs not mival 
n contnet othervvi«c innocent into a wager Spculdion does not 

J 1 J n T*ly tf .lamnrr. *rp n » |rc 

Horn ^^l «t PP 4in l/iff, fi • mr-ltnt- v.-ir'-rn," r.Tmrni« v 
U-nlnt* nlfH-k irilrr* wh « ' Wflin u 0 >.V> ^ ' 

rreulAf roiir»^ of I nino«« i« lie ' M» 1 S ) 
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Jirct-'''iril 5 m\oI\i a rontrait In wn} of «.igcr, and to constitute 
•^ucli T eontnet a common intention to ungcr is essential (a) It 
js m «nses ijf th( alin\e description that “there is n danger of ton 
founding s|)(Milation ortliat wliuh h pn»j«.rl\ dtsenbed as guiibling 
^Mtll agritinents b\ wa} of \Mg«r but the distinction in the legd 
result IS \it d (6) This ftKyJiis ojkrnmh uas adopted h) the dehn 
dint in Tixl \ r/nlhiinffrtf{r) when the de dings wen in Broich 
cotton PeiOfJifj \ Mnuclji (d) win n the ilealmgs were m Gom rnnn iit 
pi]H r and shares of a spinning and wea\mg cotnpmv, and m Sassoon 
\ Tolersci/ {r) wlicrc the dealings wen in Van man futures In 
all tlust casis the contracts wtn uifeml into through a hrokir 
In the first of thest cases tin contracts wire madt h} bought .iiid 
sold notes so that the principals would not be brought into contact 
with each other until after the bought am! sold notc& were executed 
This would at once raise a presumption .against the existence of .a 
comwon intention to wager InthcRocond and third cases the contnets 
were made hj the broker with thin! persons m Ill's own name on 
behalf of tlic defendant according to the practice of the trade Here 
the presumption against the existence of a common intention to wager 
IS still stronger, for the defendant ma} not know at all with whom 
the broker had contracted on his behalf The broker may be a sutta 
broker or a mere agent for gambling but this fact is immaterial, 
for ho IS not a contracting party, and it is the intention of the con 
trading parties alone that is material m these cases ( f) In each of 
the aboa e cases it w as contended for the defendant that the contracts 
sued upon were wagering contracts but in each it avas held that 
though the transactions aairc of a highly speculatiac character, and 
though, so far as the defendant personally was concerned, he entered 
into the contracts as gambling transactions, there was no eandence 


(i) Btagrai lai\ 21 yrjorjj (1<)I7)L R 
4 > I \ 29 37 4i Rom 373 44 I C 

>84 kanu-itr B/nii S lh<i \an! y 
Caijnl liai Bin Jinan (192C) 7 L^h 
442 941 C 304, \ I R lO’SLnh 318 
(6) SuMooM % ToXfrwy (1904) 28 Bom 
610 C21 

(c) (1892) 10 Bom 441 
((f) (1898) 22 Bom 899 
(<) (1004) 28 Bom 610 
{/) P<roJa\ Vonrlji (1898)22 Bom 


899 *K17 S(Tt»w» \ Tokrrtfi/ (1904) 28 
Jlom CIO r24 Tho ob«pnation in the 
judgment in Toil \ Lakhnuday 16 Bom 
at I 440 that tlie broker there was 
not shown to be a eutla broker though 
no doubt a good many of the contracts lu 
negotiated were settled by differences, 
docs not imply that the decision would 
m any way have been affected if the 
broker had been proved to be a autla 
broker 
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to show that the oihefi coDtracting party had also the intention to 
gainbJe “ The Indian Contract Act in section 30 pro\ ides that agree 
ments by way of wager are ^ol^ , but that a transaction ma> fall 
within this provision of the law there must be at least two parties, the 
agreement between them must be by waj of wager, and both sides 
must be patties to that wager (p) In the last two cases the suit 
was by the broker as plaintiff to reco\er from the defendant the loss 
paid by the plaintiff on behalf of the defendant 

Oral evidence of agreement being by way of wager —Though an 
agreement m writing may ostensibly be for the purchase and siU of 
goods deliverable on a certain day, oral evidence is admissible fo ]mn t 
that the intention of the parties was only to pay the difference, the 
burden of proof, of course, being on the party who alleges that it was 
n wager (h) Such intention ’ js a ‘ fact within the nicaiimg of 
s 3 of the Lvidcnce Act (see cl 1, lUiistration (d) ), and it ivo} bt 
pro\ ed by oral evidence under s 92, proviso 1> of the same Act, ns, if 
proved, it would invalidate the agreement under the pronsions of the 
section now under consideration (t) The same principle has been 
reiterated m recent cases, following the English case of Vnuwal 
Stoch Exchange^ Ltd v Strackan{j) Thus in a Bombay casc{i) 
Tyabp J said In order to ascertain the real mtcntiou of the parties 
the Court must look at all the surromdxng circim$tanccs, and would 
taeu go behind a written provision of the contract to pidgc for itsilf 
whether such provision was inserted merely for the purpose of con 
ccafing the reaf infurc of tie transaction ' And in another Eonih'i} 
case (i) Jenkins C J said ‘The law says that wo must find as best 
we caw, the true intention of the parties , we must not take thitn at 
their written word, but we must probe among the surrounding cic 
cumstances to find out what they really meant aa not, 

and wc must not be, bound by the mere formal rcctitiuU of the docu 
ments if in fact there hirks behind them the common intention to 

«IC at p G2I C •» 

Ih) Ga sadm y UP2U (j) [IStWJ A 0 IWJ 

CSEoni L U 520 t3 I C 1012 Unn-lj. (Ih^S) 22 ll. in 

(i) Anii|S‘^anJ Jlttnfhand \ Cf>Oinp«i 0^3 
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from Ju:;ytrMuth Sf>r Ifux y J am Vyol |<t« Ron 227,230 
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wager, and parties cannot be allowed to obtain from the Courts an) 
sanction for their wagers mercl) because tbcj use a form which is not 
a true expression of their common purpose and intention The [siir 
rounding circunist mcca] and the position of the parlies and the history 
of dealings of this cla«s arc legitimate, though not cxclu«i\c, matters 
for our in\ estigation into the true mtention of the parties ” In a still 
later ease (»«) Da\ ar J said AMiat the Court has to do is not simpl) 
to look at the tran'^actious os the) appear on the face of them, but to 
go behind and bc)ond them, and ascertain the true nature of the 
dealings between the parties b) probing into surrounding circum 
stances and minutcl) examining the position of the parties and the 
general claraetcr of the business earned on b) them In this class of 
suits it would be almost idle to expect to get at the tnith unless the 
Court takes the widest possible outlook consistent with the proansions 
of the Indian Contract Act, otherwise the result would be that the 
statute could be Molatcd with impunity by the simple and liabitual 
denco of cloaking wagers in the guise of contracts (n) Thtis the 
conduct of the parties in the matter of the transaction m question is 
relcaant, for if no dcliNcry is asked for or offered, the presumption is 
that the transaction was a wager on the use or fall of the market (o) 
In Molilal V Goiindram (p), the fact that the plamtill took the panch 
rate as the measure of his damages, and not the market rate was held 
to be a plain indication that the parties never intended to give and take 
dehvery The means and ability of the parties to perform the contract 
m question are also relevant (?) The general character of the plamtiS s 
busmess is also material for if it appears that the normal and regular 
course of the plamtifl s transaction was to pay and recei\ e differences 
only, the presumption is that the transaction in question was merely a 
bargain for differences This presumption w as apphed in a case where 
the plaintiff dealt in several lacs of Government paper and the evidence 
showed that he neither delivered nor recei\cd Government paper 
except on one single occasion just before he brought the suit (r) It 

(m) Hurmtikhrai V ^arolandas {1907) ( 9 ) hong lee Lone <1 Co v Lo ji 

9 Bom L R at p 137 \an^c (IDOl) 29 Cal 461 467 (foot) 

(rt) Per Bachelor J in Verf/of > 4C9 Ktsar ehand v J/<ricanj«« (1699) 1 

ComJrow (1906) 30 Bom 8J at p 09 Bom L R ’OS 264 Peroshav Va elj 
( 0 ) Hot lal V Goitndram (1906) 30 (1898) 2- Bom 899 907 

Bom 83 95 Eshoor Dose v lenlafa (r) Eshoor Doss v J enXa<o» bUt Raa 
««66o ^au (1895) 18 Mad 300 309 (1895) 18 Mad 306 308 309 

(p) (1906) 30 Bom 83 90 
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-is atso applied m a case w here the phmtift s tr-vusictions m linseed 
immmfod to about 350 000 c«ts m two years and the only linseed 
ictually delivered during that period 2,210 cuds , and tint, too 
under exceptional circumstances (s) To determine the generol 
character of the plamtifE s business, the Court ought to inquire hov 
other contracts that may have been entered into hj the pliintiff vith 
the same defendant or irven inth third parties, ind relating to ftc 
goods in question tvere previously performed by the plaintiff, whether 
by payment of differences or bj delivery of goods Thus vhere it 
appeared that at the vai^a for which the contracts m question hid 
been made the plaintiff had neither given nor taken in^ deliver) 
of an} cotton, it was held that the evidence tendered by the phintiff 
to show that at other tmdas he had given and taken dcliv cry of cotton 
was admissible and that the lower Court was wrong in excluding 
this evndencc (0 Upon the same principle, cvodt-ncc is admissible 
to show that in the case of a particular class of contracts or of con 
tracts relating to a particular commoditj, the nonnal course of dealing 
IS to pay differences only Thus in MoUhl v Coiaiidmirt (tt) where 
the question was whether certain forward contracts between two 
Ifarwan firms for the sale and delivery of hnsced were gimbbng 
transactions evidence was admitted which showed that contracts ol 


similar form were commonl} made m the Jlarwiri bazar in Bomba) 
in Samv it 1957 with no intention of giving or taking dolner) oi 
Imsecd but with the sole object of gambling m differences This 


evidence was objected to on the ground that it was res vitcr (thos 
acla but the objectioii was overruled Baclicior J observing In 
admitting this evidence as to the real character of prcciscl) aiiiulat 
igrccmeiits made under the same conditions of tune and jhec and 
I ircumstaiices I do not think that 1 oiii slmrung the pTov wwiw of (h( 

J udeiicc Act 0 ^ 7 fnj md I «ia) oH m a jnsingt, from th 

j idgnitnt of Jcnkins C J m Z^ohi Trt/aXdis ci'clir) thetv, tk'- 
learned ( hiof Justice m speaking of the surrounding circumstances 
f fliL igrtanciits in that case saja that these circmnstauccs tfn 
iht jKisition of tho parties and //c /ttslo ry of <fffdi»g ^ 
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Icgitmnti though not pxclu«no, ninttcrs for our iiiNcstigAtjon into 
the tnio intention of the jnrtios *” In Do^hi Tah\sh's ease it will 
be remcmbcrtxl, the question was whether certain contracts entered 
into in Dholera for the sale of Broach cotton and the dcluerj theriof 
in Bombi} were wagering contracts and evidence was admitted to 
show that, with one doubtful exception, no contracts similar to those 
in the suit were completed otherwise than b} pa}ment of differences 
In Sassoon \ Tolcrscy (r) oMdence was admitted which showed that 
under contracts for the sale and piirehnsc of American cotton incor 
porating the rules of the Luetimol Cotton Association delivery does 
take place to a considerable extent 

Wagenng Pohcies — The cases of life msuranco and marine 
insurance afford illustrations of anotlier v anet) of wagering contracts 
In England a policj of insurance on the life of a person m which the 
insurer has no interest 13 void by 14 Geo III c 18 That Act forbids 
insurance “ on the life or lives of any person or persons or on any other 
event or events whatsoever whetem the person or persons for whoso 
use, benefit, or w hose account such policy or policies shall bo made 
shall have no interest or by way of wagering or gaming’ This 
statute does not appear to apply to British India (y) 

In Alamat v Posttue GoternmciU Secunty Life Insurance Co (s) 
the High Court of Bombay held that in India an insurance for a term 
of years on the life of a person m whom the insurer had no interest was 
void under this section In that case the defendant company issued a 
policy for a term of 10 years for Rs 25,000 on the life of Mehbub Bi, 
the wife of a clerk in the employ of the plaintiff s husband About a 
week after Jlehbub Bi assigned the policy to the plaintiff Mehbub 
Bi died a month later, and the plaintiff as assignee of the policy sued 
to recov er Rs 25 000 from the defendants It w as held on the evidence 
that the policy was not effected by Mehbub Bi for her own use and 
benefit, but had been effected by the plaintiff s husband for his own 
use and benefit, and that it was void as a wagering transaction, he 
having no interest in the life of Mehbub Bi 

In a somewhat later l^Iadras case (a) the plaintiff lent a sum of 

(x) (1004) 28 Bom 616 624 three volumes 

(v) » not m the Collectvon of fx) (ISOS) 23 Bom 191 

Statutes relating to India published (s) \appahxnda HaralayaT v Anna 

the Coxcniment of Ind a in 1913 — 26 m mn/i Cif/a (1001) 21 Alad 561 
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money to the defendant'i on the risk of a ship belonging to them On 
3rd August, 1896. the defendants passed a irnting to the phmtilT 
which, after reciting the loan on the risk of the ship “ non under siil 
to Aheobars*' from Negapatam. proMtled for the pa^ input bj the 
defendants to the phmfiff on 20th March, 1897, of the loin, ujtli 
interest thereon at the rite of 18 per cent per annum, if the ship 
returned safe to Negapatam after completion of her loyage, hut thit 
if she did not return the plaintiff lost his money The ship had left 
2'fegapatam on 23rd July, 1896, and was lost at sei three dijs liter 
In a suit by the plaintiff to recover the amount of the loan on the 
ground that the ship was lost before the date of the agreement it '\as 
held that the agreement was by way of wager and void under this 
section Davies J said that agreements similar to this tvere in aogiii 
m England up to the time of the passing of 19 Geo IT c 37 under the 
names soraetnnes of fosniis mtUicum and sometimes usura mantma 
but as they were considered to give an opening for usnrioa? anti 
gaming contracts, they were forbidden that statute 


Promissory note for debt due on a wagering contract 
ments by way of nager being void, no suit will he on a promissor) 
note for a debt due on a wagermg contract Such a note must bi 
regarded “as made without consideration ”, for “ a contract which 
IS itself null and void camiot be treated as any coDsideratjon for a 
promissory note ” (6) 


Suit to recover deposit — The prohibition contained in this section 
as regards the recovery of money deposited pending the e\cnt of a 
bet applies only to the case of winners The winner of a wager or a 
bet cannot sue to recover the amount deposited by the loser with the 
stake holder, but it is quite competent to the loser to recover back 
his deposit before the stake holder has paid it over to the winner (c) In 


(6) Tnkam DamoJfiar v Lala tmtr 
cAand (1871) 811 II C A A C 131 face 
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a case, howc\cr, go\cmcd by the provisions of Bombav Act III of 
1865, c\cn a Io<«cr cannot reco\cr back the deposit (d) 

Lotteries — S 29 Ia of the Indian Penal Code makes it penal to 
keep nn} office or place for the purjwse of drawing nnj lottcrj not 
authon-sed b) Goaemment or to publish any propo^sal to paj anj sum, 
or to dclncr any goods, or to do or forbear doing an) thing for the 
benefit of any i>er‘!Oii on an) c\ enter contingenc) relatn o or ajiplicabk 
to the drawing of an) ticket, lot, number, or figure in an) such lot ter) 

Before the enactment of this stctioii of the Code, lotteries not 
authorised b) Goaernment were prohibited in India by Act V of 1814 
The Act declares all such lotteries “ common and public nuisances and 
against law ” The Act was repealed by the Penal Code Amendment 
Act XXYII of 1870, and m its place s 291a was inserted m the Code 
(see 8 10 of the nmenduig Act) 

YTicre a particular association is authorised b) the Government 
of India by a letter to hold a lottery, the effect is that no prosecution 
would lie under the criminal law But a sale or purchase of a ticket in 
such a lottery vnll still be a wagering contract under this section as 
well as under the Bombay Act , for the Gov ernment cannot by a letter 
ov errule the Imperial Act or the Acts of the local Legislature (e) 

Whatua Lottery ? — ‘ Lottenes ordinarily understood are games of 
chance m which the ev ent of either gam or loss of the absolute right to 
a prize or prizes by the person concerned is made wholly dependent 
upon the drawing or casting of lots, and the necessary effect of which 
IS to beget a spirit of speculation and gaming that is often productive 
of serious evils ” It was so stated in a Madras case (/) where an 
agreement was entered into between twenty persons whereby it was 
provided that each should suhsctibc Its 200 by monthly instalments 
of Rs 10, and that each in his turn as determined by lot should take 
the whole of the subscriptions for one month The defendant coutri 
buted Rs 10 ev ery month for a period of ten months, and m the tenth 
month he got his lot of Rs 200 Thereupon a bond was taken from 
him by the plamtiff, who was the agent m the busmess for the remam 
(d) BoTTichandra v Oangabuon (1010) (e) Dorabji Tata v Banee (1018) 42 

I2B0111 L R 500, Da^bkai Tnbkoran Bom G76, 41 I C 860 Tlie lottery in 
dot V Lakhmxehand Panachand (1885) 9 this c&se was a War Loan lottery 
Bom 353 English decisions to tho same (/) Kamakslix Achart ^ 

effect are collected in Bur^e 7 AtKltyaTxd (1863) 1 M H G 448 
Smxlh [1900] 1 Q B 744 
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31. lag Hs 100 Hi order to eiisiire the future regular pjy nuiit of monthly 
insfnhucnfs for flie further penotl of ten months In a suit upon the 
bond Jt \ras contended that the transaction was illegal ns being a 
lottery n ithm the meaning of Act V of 1841, and that the suit tin rofon 
could not be nmmtaiucd It was held that the transaction did not 
amount to a lottery. The Court said “ Here no such lottery appe irs 
to have taken place It is not the case of a feu out of a number o( 
subscribers obtaimng prizes bj lot By the arrangLiiicnt all got a 
return of the amount of their contribution It is simplj a loan of tin 
Common fund to each subscriber ju turn, and neither the right of tlu 
subscribers to the return of thojr contributions nor to a loan o! the fund 
13 made a matter of riik or speculation Ho loss appears to be uects 
sarily hazarded nor any gam made a matter of chance ” A “chit 
fund ” plan under ^^hIch all &ubseril>crs arc repaid tbeir capital by a 
fixed date, though some determined by Jot get more and sooner, i'? not 
a lottery {/;) 


CHAPTJ5H JIT. 

Of Continoent Contracts 
3 1 — A “ contuigent contract ” is a contract to tlo or not 
• Cootingont to do sometlnug, if some event, collateral to 
contract df/incti coiitruct, doos or docs 7iot hnppcj) 

Uluxtr^iio^ 

A contracts to in> U Its lOOOO »( It « how tt hinit Tin* H »» 
contingent (ontrnct 


Ot the section m general.~Tii3 short chapter of the Art np|>ear3 
to he the orig.ual work of the legislatiic department Thin are smin 
cfausea on the suhjtet in tbo draft jirtjnrrd in Lnptnnih k'd thiii 
language is qmtt different Wc ilo not know \iU) titc nnrd mn 
tingent. ’ fanidinr to rnghih fnnjin onlj in tin Inn nf r<nl prui» n;. 
nas jinfcrred to ' conditionaf ’ A pronn-^c is said In In' n'Ko'i'h' 
nneondllional nhtli the iiroinisor binds fiiinsilt to petformanci m mi\ 
(.lent, conditional nhen performance is due old) on the hapiieiinig 
of Bome uncertain cicnt in the future, or it tome .tale of fact* wn 

fpi .'lumyimi lyjnnffur r I (/r»eMm, rmSaln. tll>2t> 00 V. I ros, im f r Jt I 
I I It rijj It. I asa 
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wjtlun till, pronu^iiir s kno^^U^^g<. now c*\mts ^onic lonrnc<l nuthors 
oxtoiul tlie name of conditional to |»romi«is to In |>erf(nne<1 onl> 
after a lap«c of time (^) but thia with great rc'^pcct '»coin<« not 
correct for the lap«c of time cannot be regarded ns uiHcrtnin ( r con 
tingent Some denj it to contracts dcjiendcnt on the present < xist 
once of unknown facts but this also seems untenable nn unknown 
present fact is ns uncertain for the contracting parties as nnj futuri 
event (i) 

In the tc\t of the Act the words ‘ some c\cnt collattril to sncli 
contract ” are not aer} clear Tlicj seem on the whole to mean tlmt 
the cNcut 13 neither a performance dirtctl) promi cd as pirt of tin 
contract nor the whole of the consideration for a promise Tlius if 
I oiler a reward for the recoaerj of lost gooils there is not a contingent 
contract , there la no contract at all unless and until some one acting 
on the offer, finds the goods and brings them to me So if I tell B I 
will pay him Us 1 000 if he marries C , this is not a contingent contract 
but merely an offer which will become a contract if without an} 
revocation of it in the meantime, B does marrj C and therefore 
illustration (c) to s 32, and the illustration to s 31 below must bo 
read as implying that the agreement is made for some present and 
independent consideration Again, a contract to pay a man for a piece 
of work IS very commonly made on the terms that he is to have no 
paj till the work is all done , but the completion of the work being 
the aery thing contracted for, is not collateral to the contract ami the 
contract is not properly said to be contingent though the performance 
of the work may be and often is a condition precedent to the pa) ment 
of the wages 

'Ibea^^nstTation to tbe section is tbe ordmary one oi a contract ot 
fire insurance All contracts of insurance and indemmt) are obaaousl) 
contingent So arc many other kinds of contracts m both great and 
small matters A w ager is a contingent agreement but s 30 prev ents 
it from bemg a contract A contract between A and Z that if A 
succeeds m his suit with regard to certain land m the possession of Z 
he shall purchase the land from Z for Ks 300 is contingently) This 
howea er, is not the common type of contract A contract to supply a 

(A) So Ii<?akc on Contracts Part III 3U4 3 9 
chap u p 401 7th eel (j) Is al v Da ibhat (1900) 2 Bo 

( ) Ilolmes The Common La L U 118 
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man, in return for a fixed payment, with extracts of neuspiper articles 
or paragraphs rehtmg to a guen subject Tvhich may appear during a 
given time is contingent , for the duty arises only if and when such 
matter is published in one of the journals contemplated by the parties 
Here the contingent events do not m any necessary or probable wa^ 
depend on the promisor’s mil , but in many cases— as, for example, 
a sale on approval— the contingency may depend on an act of dis 
cretion to be exercised by him 


Contingency dependent on act of party. — ^The distinction just now 
mentioned requires some further explanation Words of promise 
amount to no pTomise at all if their operation is expressed to he 
dependent, in terras or effect, on the mere will and pleasure of the 
promisor, as if a man says that for a certain scrxnce he will pay whatca cr 
he himself thinks right or reasonable (I) But the operation of a 
promise may well be dependent on a voluntary act other than the mere 
declaration of the promisor's will to be bound The act may be that 
of a third person , thus a promise to pay what A shall determine is 
perfectly good The fact may also be that of the promisor himscU, so 
long as it IS not an act of mere orbitnry choice whether he will he 
bound or not, as m the common case of goods being sold on appro\al, 
where the sale is not completed until the buyer has either approa cd the 
goods or kept them beyond the time allowed for trial (1) So, m the 
case of goods to be manufactured to order, it may be a term ol the 
contract that the work shall be done to the customer’s approval, arid 


then the customer’s judgment, acting Itona fulc and not capnciotislj , 
is dccisiN e (m) On the same principle, if a clause in a contract pro\ ulos 
that a party’s disability to perform fm prom)'^ be n 
annulling the contract but ‘‘hall gne no remed) m damage-? tin-? d'ws 
not applj to a ilisabjlitj brought about bj the jiroim-sors own con 
diict(n) A buiIdcrV right t« rccoacr for hia work is oft?n nmh 
conditional on the architect ccrtifjing that the nork has m fn't 
been done and propcrlj done, and such a condition i-? go wl (e) 


(i) V SmUh |18'0) 4 H H N 

31', 118 II n 4C2 

(0 V at 1 I) 

311 

(m) \rulrfir^s 3 < H 

S s T'O loy !’ H V-*' 

^n) Sfw ( * Sx'i/O if* 


attlter$ tl thantirn df Fninef {10191 
\ L 1 CAvnjfif /AiyiMri .1 •’ 

lAm^nV*.! >«»>' «<■ ^ 

4G Horn . fit 1 C 223 . CX 
ihtjt'j finiiry *1 (I'.'* •* 

U m I U HV; 

(*, Jf rg-in t H (l-CWl V V . 





Pavmcnt of a jxilic) of in«iurancc inaj be conditional on proof 
of tbc claim satisfactory to the directors of the insurance com* 
pany being furnished , this means such proof as they ma^ reasonably 
require (p) 

The English authorities were con'«idcrcd, and the principle applied 
by the High Court of Madras in Secretary of Slate for India v Ara 
thoon (g) The plaintifl had cntcreil into a contract to supply Goa cm 
ment with a certain quantity of timber One of the terms of the 
contract was that the timber should he of unexceptionable qualitj and 
should he liable to be rejected if not approved by the Superintendent 
of the Gun Carnage Factorj, for which it was required The timber 
tendered was not approv ed b} the Superintendent, and was accordingly 
rejected The plaintill sued for breach of the contract, contending 
that the timber which he tendered answered the description in the 
contract It was not alleged that the Superintendent failed to exercise 
a judgment m regard to the suitability of the wood The lower Court 
held that, the Superintendent being substantially a p'lrty , his judgment 
could not be regarded as conclusive, and that it was open to the 
plamtiS to show that his tender ought to have been accepted, but the 
Madras High Court rev ersed this decision holding that it was not open 
to the plamtifl to question the reasonableness of the Superintendent’s 
disapproval Innes, OfTg C J said “The rule of the Civil Law 
that a condition the happening of which is at the will of the party 
making it is null and v oid as being destructiv c of the contract (Dig 
XLV Tit 1 , 108) probably relates to [cases] where the promisor is not 
bound to exercise a discretion as a promise by one to gi\ e ‘ if I am so 
minded for sales and other contracts on a condition the happening of 
which was entuel} subject to the result of a mental process of dis 
criraination on the part of one party were undoubtedly recogmsed 
as \ alid (See Dig XVIII Tit 1 Dc Contrahenda Emlione see also 
Pothier, Part I chap i art iii s 7 ) At all events it is not a rule of 
the Indian law of contracts, and it may be doubted if it is a rule of the 
English law ’’ If this means that the Common Law will give effect to a 
merely illusory promise, it is not correct, but that which “is not a 

672 35 R n 65 Clarlt r H abort ( 5 ) (1879) 5 Mad TtS Here” as too 

(1865)18 0 B N S ‘’78 14411 R 491 frequenU} in India failure to report the 
(p) JiraunsUin r AeaJenlal Death argument has made the judgments 
/nntranceCo (1861) 1 B &8 782, 1S4 obscure 
R R 745 


THE INDIAN CONTRACT ACT. 


rule of the Indian law of contracts ” seems to be the Cuil Law not as 
the learned Judge himself thought it «ns. hut as some one else had 
suggested There does not appear to be any real dlflerence here 
between English and Roman law (r) 

Conversely the operation of penal clauses in a contract may be 
made to depend not only on some default of one party, but on the 
decision of a person appointed by the other party that a default con- 
templated by the contract has taken place. In Aghorc Kath Bannerjee 
V Cahidla Tramuays Co , Ltd («), a conductor on taking senicc 
w'lth the defendant company deposited a sum of money with them ns 
security for the performance of his duties subject to the condition that 
the deposit should be forfeited if there was any dereliction of duty on 
Ills part, as to which the certificate of the company's manager was to 
be conclusive In a suit by the conductor to recover the amount of 
his deposit the Court held that he was bound by the certificate of the 
manager, and that the manager was no more the company fhm the 
engineer or architect who is constituted the arbitrator, under n con- 
tract for works, to settle disputes as to extras or penalties, is identical 
with the person or body for whom the work is done The case, how- 
e\er, was argued and decided on s 28 

In some kinds of contracts, especially for the sale or letting o! 
immovable property, clauses arc commonly inserted c.xpresily gniap 
one or both of the parties an option to rescind the contract in s/zecirnd 
events In such cases, anti in other cases wlicre there is a coinplclc 
and active obligation from the first, though subject to be defeated by 
matter subsequent, it does not seem that the contract can j)ropcrly 
be called contingent 

32. Contingent contracts to door not to do luiytliing 

>nf(.n(m.iit ..f nnccrtai/i future event Imppens cannot 

..ntriKts <ontin ciiforcccl b\’ Invv uiilcss luid uiitil that event 
^ent on nn oent •' 

jini.p«njnA has Imi»pencd 

If the event becomes impossible such contracts heconio 
void. 

(fl Muttu^-imi V\)nr 1 inlnWolbw i KnUfj tn tliil author • 

-1 . ..oi >..) .1 >■ fi 

(Ilu'tntkn n« fnim U iii l«-h*'i 1 " I’*'* romUniifnrt on* P 
a.M.n, «h. h •. hiw l.fri tiniM t » 
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(a) V inal»e^ a contnct vrilhB toliny B 's Iiorsoif A survive C Thu 
contract cmhol ho enforced hj law unleaa and until C dicainA 0 lifetime 

(b) A makca a contract mth B to sell a Iiorso to B nt a spcciGcd 
price if C , to uliom the hor«e has been offered, refusca to buy him The 
contract cannot he enforced bj law unless and until C refnaca to try tho 
horse 

(e) A contracts to paj H a sum of money u hen B msmea C C (lira 
w ithont boint; married to B Tlio contract bccomca TOi ! 


There nre some cases which may be dealt vs ith either under this 
section or s DG, for it may be equally true to say that performance of 
a matenal part of the contract has become impossible, and that the 
contract was made on the contingency of an event which has bccomo 
impossible , or it maj be hard at first sight, at any rate, to say which 
section 13 the more applicable Sec notes on s 50, p 327 sqq , below, 
and Krcll \ Henry (<), where a contract to hire the use of a room m 
London to view the intended coronation procession of June, 1902, was 
held, m effect, to be conditional on the procession taking place 

^^^lcthe^ a contract is of the kmd specified m this section may be 
a question of fact or construction In one case where this section 
was relied upon the Judicial Committee held on the construction of 
the document that it operated as an unconditional undcrtakmg on 
the defendant’s part to procure a loan and out of the loan to repay the 
money due to the plaintiff («) 


33 . — Contingent contracts to do or not to do anything 
Fnforcement of if Uncertain future event does not happen 
gent^on*an ove^t be enforced when the happening of that 
not happening event becouies impossible, and not before 


lllustTafum 

A agrees to pay B a sum of monej if a certain ship doei not return 
The ship IS sunk The contract con be enforced when the ship sinks 


34. — If the future event on which a contract is con- 
uhen event on tiBgcnt IS the wav m which a person will act 

which contract is ° ^ 

contingent to bo at an unspecificd time, the event shall be con- 

deemed impossible, TIT 111 

if It 13 the future siderecl to become impossible when such 
conduct of a Inme i i i t , 

person persoH docs auythmg which renders it impos- 


(0 [1903] 2 K B 740 

(u) liSMnji Sons tL Co V <SA<ipur;> (1912) 38 Bom 387, L R 39 1 A 151 
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35. Eible that he should so act within any dofinito time, or other- 
wise than under further contingencies 

mustrnh(>n 

A ftgtecs to pay B -i 6wm o{ money if B marries C C marne'i I) 

The maiTjagc of B to C must now be considered impossible nlthooch it n 
possible that I) may die and that C maj sftcnranls marry B 

Sections 32 and 33 cannot be made plainer bj* ati} commentary 
See 34 IS m accordance with tet 7 oM EngLali autlionty A man -w bo 
has contracted to sell and convey a piece of land to A on a certain date 
breaks bis contract by conveying it to Z before that date, tlioiigh he 
might possibly get the land bach in the meantime (f) Knghsh ta'-cs 
on conditional gifts m wills ought not to be cited in this connection, 
the rufes applicable to the construction of wills being in some respects 
peculiar The illustration to the section, in Mhich it must be assumed 
that A ’s agreement is made for some distinct consideration, ns other 
Wise It would be merely a proposal, may therefore be taken ns declaring 
the common hw The application of the present section, or nn> 
section in this gtoup, must obviously depend on the special facts and 
the construction of the contract (ie) 

35.— Contingent contracts to do or not to do anything if 
rthcti contracts ^ spocificd uDccrtam cvcnt Imppens Viitlnn a 
iteh MO become void if, at t)io evpiralioii 

ecni on hnppcrang qJ f^jed, sucb e\ ent has not happened, 

MitUm fixoti time h(}SoTe tht Uiso ftveo, Buch cicnt he 

comes impossible 

Contingent contracts to do or not to do anything if a 
specified uncertain event does not happen 
imj ^c^Sceii intlim a fixed time may be enforced by law 
St'‘or“.P”d when the time feed h.ss expired and sUcl. 

Mc"a event has not happened, or. before the fane 
fixed has expired, if it becomes certain that 
such c\ ent wiU not happen 

JlluVratiotn ^ 

I”)' ■ ■■ .. 


„n,l Womn. ,oi 1 ,1 Ue «!«p M l«n>t •'U “ •' 

~r) CholcJ ,V a !1 1 1 t\ AV f> M *'-■ 6a I 0 <31. A I » 

(„) 5.ir PM '« TI Ml I ' OK 


,11 f< 



\r.nil Ml NTS tONTIVOrST ON IMPOSSIIUI ITY. 


(1) \ promi«o<topij 11 Runmof mow} i{iircrfain?liip'loc^not rrtnrii S 

withm R \car The contnct m*} l>o onforiTfl if thr ghip <lor<i not return 
Mithin the j car, or i< burnt nitliin the rwr 


36. — Contingent agreements to do or not to do anything, 
if an impossible event happens, are void, 

Ai?r«mentscoii 

tinc^nt on impos whether the impossibility of tlie event is 

Sihlc r\cnt» AOI 1 ^ , 

knoMni or not to the parties to the agreement 
at the time mIicii it is made 

lllunlmtions 

(») \ Agrees to pa\ 11 I OOO mpeeaif tnostrai^bt lines should cncloec a 
«p »ec The agreement is \ oid (z) 

(b) A Agrees to pay B I 000 rupees if 11 Mill marr} A s daughter C 
C MAS dead at the tiTne r>! tVio Agteemenl Tho agteewimt m \o«l 


The two last foregoing sections OTplam themselves Before 
leaving this chapter v,c may note that somewhat similar provisions as 
to transfers of property made subject to conditions occur m the Transfer 
of Property Act, 1882 , sec especially ss 25—34 A conditional 
transfer of property, though it may be, and often is, made m pur- 
suance of a contnct, is not, of course, itself a contract It was there- 
fore necessary to lay down distinct and independent, though naore or 
less analogous, rules for such transactions (y) 


CHAPTER IV 

Of the Performance of Contracts 
Coniracts ifhch must be performed 
37. — The parties to a contract must either perform, or 
Obligations of offer to perform, their respective promises, 

parties to con i t_ » ^ ^ 

tracts unless such periormance is dispensed with or 

excused under the provisions of this Act, or of any other law 
Promises bind the representatives of the promisors m 


(x) This does not seem a very happy (1925) 27 Bom L R 1246, 91 I C 
illustration in the light of modem 330, AIR 1926 Bom 107 (question 
geometry , not to say that geometrical whether conveyance was conditional 
relations have nothing to do with tune sale or mortgage) has anything to do 

(y) Qii whethere? Attvihv CAimaftni with the Contract Act 
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case of the death of sucl promisors before porformanco 
unless a contrary intention appears from tbo contract. 

/ffuefralions 

(«1 A rromwea to Jobler goods la S on a Krtam ilaj on roj-nicnt oI 
Ka 1,000 A rim Wore lUt day A repMentolrvcs are bonna to 
dclner 11, o goo* to J! , and B n bound to pjj the Its 1,000 to A ’» rtore 
scnhfftcs 

(b) A promises to p-iint a picture hr U by a certain , at a ccftam 
price A dies before the d-iy The contract ennnoi bo tnhrr/v) hj 

A s reprcsciitslncs or b^ D 

Performance and djscbarge. — A contract;^ bein^ an 
cafocceabfe hy iatv (s 2t p I3i above) creates a legal obligation, tvhicb 
subsists until discharged Performance of the jironuso or promises 
rcmamitig to be performed is the principal and most usual mode of 
discharge, but there ate several others According!/ the usual nietbofl 
of approted text writers »s to make the discharge of contract a mam 
head of the subject, and treat of performance and other wa^s of dis* 
charge, such as agreement of the patties, breach of the contract, and 
operation of iau , under distinct chapters or subdinsions, ns mn; bo 
seen in the u orks of the late Mr Leake and of Sir W Anson This Act, 
for some reason uhich docs not appear, has made " The Pcriormanco 
of Contracts ” (he principal title, with the somewhat curious result of 
including under it a group of sections (62—67) on “Contracts uhich 
need not be performed " ^\Tiatc\crma/ be t)m merits of this lanoia- 
twa, elegance la not one o f them It is sufiicicut for practical purposes, 
Vitmevti, A Wa law w sAMcd iti Borat kiwk cA 

order The sections Cl— 66) on the Performonce ol Itcciprocal 
Promises rcall/ belong to the head of Intciprctatiom I'hich is not 
ficpiratcly dealt with by the Act 

Tins section has some resemblance to a clause of the otigmM draft 
(cl SO), nluch, honeicr, seems mthcr intended to define uhntperf<irni 
ance is fiiifiiciciit than to lay clown any duty oJ pcctocinnnco lu 
gencnl As to performance b} an ngent, sec s ID, below Iho rok “i 
the Common Law winch is here nffirmed in the fccoml ratwgraph wa’ 
stated m r.ngknd m ISGt! b) \\ illca J , n judge ol t ri^ peat learning 
end authorit) “ Generally sjieiling, contracts bind the ciccutor or 
mhnmistrator, thoiiph not named Where, howcscr. jicrsonnl con- 
siderations are ol the Iminilation ol the contract, asm evsesot prior usd 
imdoK.til andnlaslirnndsirsalll tin .hath of MtliM jssttj J.llfs an 
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<-») 1 lW frlftij n (•) , »» I in f r f ♦ n j i^<* 

c n t’l*-* ’tf 1 t *1 » I'ffr ].^ ft n rtpf » rf mp’K*! 

In r r ♦1••^rT ’ (fl) 

** j 'i jM-— » i-al fvr* ij} •all • A* Afv p- n*j * | J »• 

f' VITI 1 I jl’t3«*ra5t *1 (I ) ! > r ||^ vrt ^ tn f’f r** <•'• inn Ki ^ 

• jal j*fT» >nilfv *111] (rp • In 

I' "'•! l*'l'Tn) n'i<1ir t rxi/' 1 1n r'^nn rtf priiw' f • r •>lirarr fli* 
ml I '*1 n r f tf>r* tf r» r f A r»an » fi»* ^ • 5 f T'*! r^*I> il'-Iin-’a! ’f 

t \ nn If t a * timunc <» -'fafl nnr 1-^ I*- r Ho • 

t' • rfinsininr in'lAln'Tt* f r ilt *i » r n i f •-•«-irn iJia! 

I^jr p»r»l« itpj’iM ftfr* ftfon* Ji»i? In cmn'r^'"! «!■■* n * frvjinrv flnv 
j>'nfnil qtiali^jrtij n(?) \nl rmf-iallt iH it ft i»ill r • im^nt 

♦ xr^j 1) n» to t! f pf^irnl lutr t*!iK*i B|T> n ! «-tj « r tj }Mr’'n* 

fri m tljf ntiiirf ^ f tfif cvinfrarf 

Saccctnon 10 bncflt ol conlract.— ij;r j r'r-*f“nj fr^tt n rf r 
nnx tl irp flvj* m iH Nrl Nt *«lf.«n nnr nil** *»» to j{ «' tmnnff in wlnrlj 
<r iJi'’ rxt/-nl to vlnrh |«fT»-»n* oil ft lli-in lli'' nrijnnl j n rjno*o nn> 
Iffyv tnc mtiilM lo<nf frv n I n im*f' 

OfnfTxlli t! f' n-j ft'^<-nixttir» < f n clrrf'X'f^l ) n'tnj**-* nni inf in* 
Fjl>‘i*tinpconincl» «ii!i Inni U r lli** l>fnf‘it of }>ia r^lilo It »' n > frit 
cxccj lion to till* nito lint m tlir inliirri f llnmninrl i« m 

lt^ If nr rmx W nn to bv tlif* intention « f tin j>»rlir« *iirli tint ili 
oblipiijon i-i itfl'Tininf'I In tli** «I illi if tlif* | n ini‘«^ Tlii mfi.t 

clnifpu* ixnnjil i' tli* mnlntt lo imm in tli f « mm n 
Anothf r inon NTnim^* lliin n il ixr«ntj« n i' win n jx rfnrnniin In 
tlir otliir jiirt\ M Cl n litminl i»n N»ni« j- rf* rnniirf l»i tin i!i*c( I'od 
wind) \Mi> n<»t fimijt tnl m Ini lil'tinn nm\ i-' of Mirh « |»'r'nnil 
clianctir lint jx rfornnncplij Imn jm «« ntatm irannot Ik i ijun at nt 
An nrrIiitoctV iXKulor, for ixrtinplr rnmmt iiiHnt im r<tmj>l<luip 
an iinfini'-Iiofl ilriipn <\(n if hr ii n Akilk«l nrrhitcct lum^df nml 
ncconlni"!^ In cinnot fulfil the comlitioni on which piimcnt or 
further pijmcnt ns the ci^c maj W, would Imxc hoconie due Hut n 
|juil<ler’« t xecutors tiia) he entiticil and bound to jicrform his contracts 

(l) Tie UKo of rehtiftnul »p ' mu (a) /amne \ fliflon I It -I C I* 
eqnlr»lent to rrhtlon Jn Itw nenm* HI “10 

has I'etn eommon for Bp>cral jnr« lot (6) II fn/irorM i C <rt (183 I) |0 \ Ah 
is Improper ttitlcs J voiild certAinlj 42 CO It It 310 
not I avc Bpproicd It 
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not impose any condition “ Jhe creditor has only to say, * I take the 
money , protest os much as you please/ nnd neither patty makes any 
admission ” {h) A tender of debt before the due date is not a valid 
tender, and -mil not prevent interest from ruiuung on the loan (») 
There are hardly any (j) recent Enghsh cases on tender ot money 
debts, and the habits of modem business appear fo have greatly 
diminished the importance of the subject {1) 


Able and willing — Sub sec (2) provides that the tender must 
be made under such circumstances that the person to whom it is made 
may have a reasonable opportunity of ascertaimng that the person by 
whom it IS made is able and wilUng there and then to do the whole 
of what he is hound by his promise to do A tender of money m pay 
ment must he made with an actual production of the money (1) But 
when the creditor is dead, and no probate has been ohtamed by the 
ezecutors of the deceased, an offer by letter to pay the debt, on a 
proper release bemg executed, is a vabd tender, provided the debtor 
was able to pay the debt, and had money available for that purpose 
No actual production of money is necessary in such a case, there being 
no person entitled in law to receive the payment The rule that 
nothing but actual tender will stop mterest apphes only in those cases 
where there has been some one to whom interest could bo tendered 
either as the creditor himself or one who had established his right to 
be the representative of a deceased person (m) A plea of tender 
before action must be accompamed by a payment mto Court after 


(ft) Scotl V Uxlndgi and Hickmans 
icor/ftR Co (18GG)L R I C I* 590 599, 
perWillcs J 

(t) Eahahuq MoVa v Abdul Jiar* 
//oMar (1004) 31 Cal 183 

Ij) In Pourle v Roftinjon (lOlIJ 1 
Ch 480 tho only question was Mhetlicr 
a mortgagee was bound on being paid 
off to band over a reconveyance as well 
an tho title deeds and the Conrl thought 
it needless to decide but i( necessary 
would have deci led, (hat a tender 
tbo full sum due coupled with dem 
of Bometl Ing whieh tho creditor It bo 
ly law to perform on being paid Is r 
conditional See nl ^andimny 
i)adaMoy(1902)2 T 


(ft) As to tender preventing an act of 
banlauptcy, seo £z Ihnii (1 W.) » 
D M & G 030 , 05 R R 3"® 

(f) A mere offer by post lo f*"® 
amount duo is not a valid tender I ee 
rayjd v Stmyya (1014) 27 Mad L 
482, SO I C 121 Similarly, wleo? • 
contract IS to bo perfomifd by ‘b-* 
execution and delivery of a Joettmeo 
men, oSer by post to crecii'c he 
document without Iisvine th® , j 

V to bo debt 


Saiopa ' 

8 Sfad e 
ts aro q« \ 
(ufuroa? \ 
atpp f 


^ t a tsM 

c ft"l 
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fiction, othcnn'c the tcntlcr is incflcclinl (»t) The following is tlic 
form of the plfs pf tender : “ As to the whole (or m to Ks . . . , 

pnrt of the money chimed) the dcfcndnnt imde tender before euit of 
Ks . . , find hss pud the film into Court " i'x'C Cotic of Civil 

Procedure, l^S, 0 21, rr 1 *1, nnd Schedule I, Appendix A, " Written 
Ststemcnti,” Form Xo 4 

■Wlierc n confnet for the purchsee nnd mIc of Goiomment piper 
proindes for the deliicry of (he piper to the defendant, it is not 
nece««iry that the phmtifl phoiild hn\c taken the Goaemment paper 
contracted for to the place of business of the defendant nnd then nnd 
there made nn actual tender of it If the plaintifT was ready nnd willing 
to perform his part of the contract nn<l did his best to inform the 
defendant by going to his place of business that he m as fo, that would 
be sufficient, in the nbsence of caidenec to the contrar}*, to constitute 
readiness nnd willingness (o) Mlicrc n contract is made for the future 
delivery of shares, nnd the purchaser, before the dclivcrj day, gi\ca 
notice to the aendor that he will not accept the shares, the vendor 
13 therchy exonerated from giMng proof of his readiness and willing 
ness to deliver the shares, and the i«suc ns to readiness and willingness 
IS m such a ease immaterial (p) Wicro the plaintiff agreed to manu- 
facture chairs for a railway coropan), nnd nftcr parts had been 
delivered the company gaae orders to the plamtiff not to make nnd 
send any more, it was held (hat the plaintiff was entitled to rccoacr 
without actually making and tendenng (he remainder of the goods {q) 
As to repudiation of a contract by one party before the time for 
performance, see farther on, s 39, p 280 below See also notes to 
s 01 “ Readiness and willingness ” 

Tender ol instalments — A lender is entitled to decline, m the 
absence of any agreement ns to repayment of the loan, to rccciao 


(n) Uajt Abdul Jlahman t Ilaj* Aoor 
2Iahomed (1691) 10 Bom 141, at pp 
149 — 150, Sabapalhf/ r }anmakaltnga 
(1915) 33 Mad 059, at p 070, Jtakhal 
Chandra v Baihintha Aath (1038) 117 
I 0 087, 32 C W N 1082, AIR 
1928 Cal 874 

(o) Juggemath Sew Bux v Ram Dyal 
(1883) 9 Cal 701 

(p) Dat/abhat Drpehand v MantHdal 


Tnjbhulan (1871) 8 B n C A C 123 
See also Daytbhai Dtpehand t Bulla 
bkmm Dayaram (1871) 8 B H C A C 
133 

( 7 ) CoTl V Ambergale Ratltca j Com 
pany 17 Q B 127 Tho measuro of 
damages m such a case would ordmanij 
bo tho difference between tho cost of 
production and delireiy and tho contract 
pnee 
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payment of the sum clue to him m instilments, and he cnn claim that 
the whole sum due he pud at one and the same time (r) But when 
payment of money or dclnery of goods in instalments is pronded for 
])y the contract a tender of instalments is a good tender In a ca«c 
which arose in Calcutta a contract made between the plaintiff and 
the defendant stipulated for deliaery to the defendant of 7,500 bags of 
Madras coast castor seed which were to be shipped per “steamers ” 
and then stated that shipment of 2,500 bags was to ho made in 
December Of these, 1,G90 hags arrned on 12th December, and the 
phmtiif offered delivery thereof to the defendant who rc/tKcd to take 
them on the ground that he was not boimd to take less than the whole 
of the 2,500 hags at one time The ba^ were thereupon resold by the 
plaintiff The remaimng 810 bags being the balance of the December 
shipment arrived on 19th December, but were refused by the defendant 
on the same ground as before, and those also were accordingly resold 
by the plaintiff The plamtiJtt sued the defendant for damages for 
breach of the contract m not accepting the bags The Court held 
without difficulty that there was a legal and proper tender of the 
December shipment by the plaintiff according to the terms of the 
contract {$) 

Reasonable opportunity — fender of goods must be so nnde that 
the person to whom the goods arc offered has a reasonable time to 
ascertain that the goods offered arc goods of the quahtj contracted 
for A tender made at such a late hour of the appointed da> tint tlie 
buyer has not time to inspect them is not good (i) In a Ilotnhi} 
case («), the defendant agreed to purchase from the plaintiff 100 bales 
“ fully good fair Kishli cotton,” to be delivered from IDth Ifarch fo 
1st April, 1881 On 30th March the plnmUffs sent the defendant a 
letter enclosing a sampbng order, which was rccciv ed by the defendant a 
agent at 11 30 a m that day The defendant got Bamplos taken of 
the cotton, and a dispute having ansen ns to the quaht> and ch«silica 
tion of the cotton, the plaintiffs wrote to the defendant on H-it Mnrch 
asking him to attend with his sunejornt 1 p m on that day to 


(f) manLatr ramaf,uhm{lW2)Sl andfoUorctl ^ 

(DStarlup r »■ 

(*) > Oma C/i'ifi { Dots Van CM. cut j SJC 

0 Cal -l-D DronHl V I^irrcnee (IR'fl) («) PuLonny r J<tr-,no{t> (I ' 

J 0 II Djt 311 wl Ich tJ o Co irt cited Bom fOi 
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the cotton, as otherwise an cx parte stirvcy would be held It being a 
mail day, the defendant’s surveyor could not attend at the appointed 
hour, and the plaintiffs had an ex parte survey held by their own 
surveyors, and they pronounced the cotton to be of the descnption 
contracted for Shortly afterwards the defendant asked for a survey 
by a letter which reached the plaintiffs at 2 19 p m on that day The 
plamtiffs did not comply with the application, and called upon the 
defendant to take delivery of the goods In a suit by the plamtiffs for 
damages for breach of the contract it was contended for the defendant 
that no reasonable opportunity was afforded to the defendantto examine 
the goods, as there was no joint survey, and that the tune allowed by 
the plamtiffs for the exammation of the cotton was not sufficient 
It was held that the defendant had reasonable opportunity withm the 
meanmg of this section Latham J said “The rule in the 38th section 
of the Contract Act agrees with the rule of English law laid down m 
Benjamm on Sales (2nd ed pp 573 and 676) (v) , but there is little 
authonty as to what is a reasonable opportunity of inspection (w) 

In the present case the sampimg order was dehvered to the defendant 
by 11 30 a m on the SOth March, and he had till 1 p m on the 3l8t 
March before any refusal by the plaintiffs to allow a further examination 
IS alleged Now Vizbhookands Atmaram seems to have been certainly 
dilatory in his exammation, he not having compared the samples 
with the standards till past noon on the 31st , and it seems to me that 
a penod of over twenty four hours gave a reasonable opportunity to 
see whether the cotton offered was the cotton which the plamtiffs 
were bound by their contract to deliver 

“ Then are we to go further and to say that the purchaser is entitled 
to continue inspecting and examining until the expiration of the 
period for delivery ^ I find no authority for this and m many cases 
it would be unreasonable to place no limit on the inspection Is a 
purchaser at liberty to open and taste eacry bottle of wine in a lot 
sold, or in the present case to pass every pound of cotton through an 

(t) 812 sqq Cth ed circtunsUnccs that the person who is to 

(ic) Jshewood V n kxlmore (1813) )1 pay for the goods shall have an oppor 
M 4. 317 63 R R 621 seems to tuiuty altorded him before he is called 

lie the onlj case jn point A tender on to part with his money, of seemg that 
of goods docs not mean a delivery or those presented for hu acceptance are 
offer of packages containing them but u reality those for which he has bar 
an offer of lho«e packages nnder sncli gained ’* per Parke B 
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expert’s hands « There mast be some limit, and I think that a 
reasonable oppoitnnity is the limit alike for vendor and purchaser, 
and that such a reasonable oppoitumty had been had by 1 p m on the 
3Ist IVTarch ” 

Beasonable opportimity of inspection is all that the Act requires 
It IS the receiving party’s business to venty, not the delivenng party’s 
to supply further proof that the goods ate according to contract The 
goods need not be in the delivering party’s actnal possession , control 
IS enough (a) 

Tender of money — creditor is not bound to accept a cheque , but 
jf -1 cheque js tendered and receired, and the creditor or his agent 
objects only to the amount, or mites no immediate objection at all, 
he cannot afterwards object to the nature of the tender Doinmglit 
refusal by the creditor to accept payment at all precludes any subsc 
quent objection to the form of the tender (y) 

The landlord of a house, through his agent, sent in rent hills to lus 
lessee The lessee gave the agent a cheque m fav our of her attorney for 
tho amoimt demanded and obtained a receipt from hun The hnd 
lord’s agent then took the cheque to the lessee’s attorney, nho cached 
it and handed the amount to the agent, and requested lum to get the 
rent bills receipted and returned to him The landlord’s solicitor, 
to whom the money was ta? cn refused to accept it, and the mono} 
Avas then returned to the lessee’s attorney In a suit by the lindlonl 
for the rent, it was held that under the circumstances the tender 
amounted to payment, and the suit was dismissed with costs (:) 

Legal tender — Tho money tendered must be current com of tlio 
country As to tender of coinage, sec tho Indian Coinage Act III oi 
190C, ss 11 to 15 , and as to tender of currency notes, sec the Paper 
Currency Act II of 1910, s 16 

"Where a loan to a mortgagor was made of Rs JfiO in the Poona 
currenc} which is equivalent to Rs 4352 0 of the Bntidi currenej 
the mortgagee cannot claim Rs 4G0 in tho JJriti‘’h currenc}, and the 


Arunnehnltim CAf/Ii<Jr r tiinSna 
^»yarflP'’51 49 Mai L I 030, 00 1 C 
481 \ I R l92'>Ma<l 1108 

(y) Itnlftlrama Jyyjr r 
ItfSna I , tint (1928) 62 Mid 322 MO 


I 0 811. A I I 19^ Mad 220 
(») Tolyi CAunJ T 

(1878) 4 Ol 672 Cp ^ 

(1810) 69 R R 833 1 8 r>o»! IV t''* 
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moiigigor is entitled to redeem on pigment of K" 135 2 0 m the 
Bntish cxirrency (o) 

Offer to one of several iomt promisees —A Icmkr of rent h) n kx^cc 
to one of xcNcril joint loxxors (&)nml of n iiiorlgigu debt b} a inortg igor 
to one of n.Ntr'il mottg\geM(c) wuttkl be ft \ftlul lomlct under this 
section 

Vabdity of discharge by one of several joint promisees — In Barber 
Maran \ Brnmna (rf), it wns held b} the High Court of Madras that 
this section docs not mnVc it incumbent on the debtor to satixfj all the 
joint promisees before obtaining » complete dixclnrge, and therefore 
a rclca«c of n mortgagor by one of two mortgigtes on jn) merit to him 
of the mortgage debt disebargea the mortgigor ns against tin, ollur 
mortgagee This decision was basorl upon the 1 ngli^h ca«e of II alince 
\ hdsaU{e) decided long before the Contract Act and iijkiii the lost 
paragraph of s 38, which proaidea that ‘ an offer to one of several 
joint promisees has the same legal consequences as an offer to all of 
them ” The corroctno«s of this decision was doubted later bj the 
same Court (/) and also by the High Courts of Bombay (<?) and 
Calcutta (7i) One reason for this was the decision of Farwcli J m 
Poicdl \ BrodhursHt) which has considerably shaken the authority 
of Wallace \ Kckall Later still however, a Full Bench of the 


(d) TrmiaL r SalJaram (1891) 1C 
Uom 599 

{t/) Lmhnarav t ilanaj% (IS'l) II 
B II C 100 nlicro it was Lcid tliat 
paj'ment of rent by a lessee to ono of 
several joint lessors discbar^os the debt 
as to all But payment to a partner in 
fraud of his co partners is not a valid 
discharge C^innarama«ttj<i lyyonyarT 
P(Kfm(in5A<>/’if7<]iycin(189C) 19Mad 471 

(c) See Barter ilaran v liamana 
Goundan (1897) 20 Mad '^01 s here it 
was held rclymg upon this section pnnei 
pally that payment of the amount dno 
on a mortgage by a mortgagor to one 
of several mortgagees discharges the 
mortgage debt as to all 

(d) (1897) 20 Mad 46J See «nni 

msdas T 2IthtTbai (1917) 41 Bom 300 
L R 44 I A 36 30 I C 627, 


where the question was oic of title to 
immovable propertj 

(«) (1840) 7 31 A V\ -04 oO 1 I 
707 

(/) th saBitiv lt>f f Ao'/rr (1901) 
-^Mad **6 atpp 38 — 39 Jianur njV 
J/HRRiyrndi (1910) 20 3Iad L J "09 
Shetl Urahtm y Jana l»y«r (1911) 3o 
Mad 63o 687 

( 7 ) Stlaram v l>/r Wur (IJOJ) 27 Bora 
29* 294 

(A) Jagat Tartni v \aia Gctpal (lOij") 
34 Gal 305 atpp 3*0 — 3-1 Ilossatnara 
V Bahimannuta (1910) 33 Cal 342 at 
pp 349—300 
(i) [1901] 2 Ch 160 
Ij) AnndpunammaT Ail«ya(1913)36 
Mad 544 nothmgshortofactnalpayment 
willdo ecC Pama-iamt y Chandra Kola jya 
( 1924 ) 48 Mad 693 8 a L C 297 
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aiadtas HigU Court (White 0 J dissenting), ipproicd of the decisioji 
in S^rher Maran s and held that ono of se\ cral pa^-cos of a 

negotiable instrument can give a rabd discharge of the entire debt 
vnthout the concurrence of the other payees (i) It was obsen cd that 
there was no distinction as regards the (Question of discharge between 
chims under a mortgage bond and those under a negotiable msf nimcnt 
Referring to the hst paragraph of s 38, Sankarau Kair J said " Jt js 
difficult to impute an intention to the Xicgislaturc that the pionusoi 
was entitled to make the offer though the promisee was not entitled to 
accept it ft seems dear that if the promisor was entitled to oUct 
pajnnent to one of the promisees which the latter was entitled to accept 
the promisor cannot he held to be liable to pay o\ er again to the othir 
promisees wbat ho has already paid The payment therefore must be 
treated as a complete discharge ’(f) AstoWa^Jace^ kehdll Bvhswa 
Ayyat J said that it was decided m 1840 and was good law when the 
Indian Contract Act was passed in 1872 that Act following the pnn 
oiples of the Engksh decision On the other hand, White CJ m 
dehvering his dissenting judgment said , “Itfs 38) prondcs in cHict 
that all the joint promisees get the benefit of the legal consequences 
whatever those consequences may he, of an oScr, or a tender, to ore 


of them The section docs not deal with the legal consequences of nn 
accepted tender, or ol an accepted offer of pcrfoTmancc, but ’aith the 
legal consequences uhere a tender or offer has been made and the 
tender or offer has not been accepted No doubt the list pingrajh 
of. the section is general and not restricted to an offer which has not 
hceu accepted but apparenti> the Legislature w is not contcmpUt«V 
the legal consequences of an offer which had been ncccpttdbut the legiV 
consequences of an offer which bad been refuatd I do not think wv 
can infer from this enactment that the I/igislatucc mttndcd to I ij dow a 


bj implication the acceptance of payment b) one of btitrul j roiiii < 
ojKrated us a discharge of the claims of the olheri On the other h m J 
as It seems to me now, s 45 which deals wath the deiolution ol rt^.! 
where a person has made a pronu''C to two or more jKrusus joirifb 
throws aer^ little, if an>, light on the qucniou which wo hnio t • 
decide If wc are unable to find nn answer to the quistion ndhm 
the four comers of the Contract Act wc hft\ c to look to the g nenlti 


(i) St Nf-j-ot Ifwinimcit* \ci t''ij »« 


'N «nl “I’ 


tn 3) 5U1 *t P eu 
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and to sec whether the rule of law os laid down m Wallace v Kelsall 
applies or whether the rule or rather the presumption of equity on which 
Steeds v Steeds (m) was decided is to prevail I think the equitable 
presumption appbes and I do not think this presumption is negatived 
by the provisions of the Contract Act ” (n) The opimon of "White C J 
was adopted by a Full Bench of the Chief Court of the Punjab (o) , 
and also the Calcutta High Court, now followed by the Patna High 
Court after a contrary decision (p), has taken the same view (g) 

"We agree with the dissentmg opinion of ^\^ute C J so far as 
concerns the present section Tender of a money debt does not 
discharge the debt (a point surely not irrelevant) , the material section 
of the Contract Act, as regards the right to give a discharge in the 
name of jomt debtors, is not s 38 but s 45 It must not be over 
looked that in Engbsh law the rule that payment to one of joint 
creditors is a good discharge is still the general rule (r) 

In any case a payment to one of several joint creditors docs not 
operate as a payment to them all where the payment is fraudulently 
made to him and not for the benefit of them all ($) 

The pnnciple of the decisionm Barber Maran v Bamana (ss) applies 
only where there are two or more joint promisees It docs not apply 
to the case of co heirs who are not joint promisees, but the heirs of a 
smgle promisee, and a release therefore of the debtor by one of the 
heirs of the deceased creditor on payment to him of the amount due 
on the bond is not a valid discharge to the debtor (t) Nor does that 
principle apply when a debt, though due to a joint Hindu family, 
stands in the name of one member In such a case he is the person 
jmma facie entitled to realise it, and a payment made to him is a 


(m) (1609) 22 Q B D 537 

(n) 36 Mad at pp 515— &1C 

(o) 2Iatkra Das y i\tzam Dtn (1017) 
Punj Rec , no CS p 252, 41 I C 921 

(p) Parbhu Jlam r Jkalo Kvtr (19)7) 
2 Pat L J 5'*0. 42 I C 408 Syed 
Ablxu Al% V J/im Lall (1920) 6 Pat 
L J 3*C, 56 I C 403 Sec aUo 
Banamah Satpatht t Talna Pambar 
Patra(lD20)5Pat L J 151,551 C 811 

(;) S4<ilA Ilahm t Adtcatta Chandra 
Dot DalalimS) 22 C W N 1021 49 
I C C3 


(r) lomll V Brodhurgt [1901] 2 CL 
at p 1C4 tho question that mattern 
oa there pomted out, is whether the debt 
IS real!/ joint 

(«) Shullbrahim V llama Aiyar {1011) 
3SMad C85 
(M) (1897) 20 Mad 401 
(t) Ahirua Bibi y Abdul Kadtr (1901) 
25 Mad 2C Sxtaram v Bhndhar (1903) 
27 Bom 292 Panuiiamy v Hum jandt 
(l91O)20Mad L J 709,atpp 715—716, 
Anlalimmay Bellam Chenehayya (lOlS) 
31 Mad L.J 315, 45 1 C 419 
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ai-idras High Court OVhite C J dissenting), approved of the decision 
in father Matan v HanKxna, and held that one of several paj'oes of i 
negotiable instrument can give a valid discharge of the entire debt 
Without the concurrence of the other payees (^) It was ohserv cd that 
there was no distinction as regards the question of discharge hetweeu 
claims under a mortgage bond and those under a negotiable instrument 
Referring to the last paragraph of s 38, Sanharau Jsair J said It is 
difficult to impute an intention to the Legislature that the promisor 
was entitled to make the offer though the promisee was not entitled to 
accept it It seems clear tliat if the promisor was entitled to offer 
payment to one of the promisees winch the latter w as entitled to accept, 
the promisor cannot be held to be liable to pay ov er again to the other 
promisees what he has already paid The payment therefore must he 
treated as a complete discharge *(l) As to TTof/hcc v AWsaff,Sadnsna 
Ayyar J said that it was decided m 1840 and was good law when the 
Indian Contract Act was passed in 1872 that Act following the prin 
ciplcs of the English decision On the other hand, ^Vhitc OJ ni 
dchvermg his disscntmg judgment said, **It{s 38) prondcs m effect 
that all the jomt promisees get the benefit of the legal consequences 
whatever those consequences may be, of an offer, or a tender, to one 
of them The section does not deal with the legal consequences of an 
accepted tender, or of an accepted offer of performance, but with the 
legal consequences where a tender or offer has been mule and the 
tender or offer has not been accepted No Oouht the hst ifjngrjph 
of the section IS general and not rcstrictc<l to an offer which has not 
been accepted, but apparently the Legislature was not contcmpldUr 
the legal consequences of an offer which had been accepted but the log d 
consequences of an offer which had been refused I do not think we 
can infer from this enactment that the Ix*gi3!ature intended tol q down 
b> implication the acceptance of payment by one of ‘=e\iril promi ors 
oper itcd ns a discharge of the claims of the others Oa the other li in 1 
ns It scorns to me now s 15 which deals vnth the devolution of npliti 
whore n person has made a promise lo two or more jKr-^ns jointlv 
throws very little if nny light on the qiie-^tion which wc Imvi t> 
decide It vvi nre unable to find nn nnswer to the qu •'tion within 

the four comers of the Contract Act, wc have lo look to the g nenl Iv 

(1) St- N , ti^llrlnwn pfU IssJ »• “H *n 1 S 

(/ 30 M> I *t { 
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ntid to Ecc whctlicr the rule of Hw ns liid down m ]]allocc \ hcisall 
applies or whether the rule or rather the presumption of equity on which 
Steeds \ SlcciJ^ (»n) was decided is to prc\ ail I think the cqmtablc 
presumption npplics nnd I do not think this presumption isnogatncd 
by the pros isions of the Contract Act ” (ii) The opinion of Wntc C J 
was adopted b} n Tull Bench of the Cliicf Court of the Punjab (o) , 
and al<o the Calcutta High Court, now followed by the Patna High 
Court after a contrary decision (p), has taken the same aacw (q) 

^\c agree with the dissenting opinion of ^\hitc CJ so far as 
concerns the present Fcction Tender of a money debt docs not 
discharge the debt (a point surely not irrelca ant) , the material section 
of the Contract Act, as regards the right to gi\c a discharge in the 
name of joint debtors, is not s 33 but s 45 It must not be o\cr 
looked that in I nglish lau the rule that payment to one of joint 
creditors is a goo<l di«clnrgc is still the general rule (r) 

In an} case a pajonent to one of seaeral joint creditors docs not 
operate as a pajonont to them all where the payment is fraudulently 
made to him and not for the benefit of them all (s) 

The pnnciplo of the decision m Barber Maran v 7?flwana ( 55 ) applies 
only where there are two or more joint promisees It docs not apply 
to the ca«c of CO heirs who are not joint promisees, but the heirs of a 
single promisee, and a release therefore of the debtor by one of the 
heirs of the deceased creditor on payment to hm of the amount duo 
on the bond is not a salid discharge to tlie debtor (0 b«or docs that 
pnnciple apply when a debt, though due to a joint Hindu family 
stands m the name of one member In such a ease he is the person 
jrrima facie entitled to realise it and a payment made to him is a 
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IS really joint 

(s) ShtiLIbrah my ^ama /liyar(19Il) 
35 hlad 085 

(m) (1897) "0 ilad 461 
(() Ahitsa Bibi V Abdul Kader (1901) 
25 Ilad "6 Sitaram y Skrtdhar (1903) 
27 Bom "O'* Bamasatnyy Mumyandi 
(1910) 20 ilad L J "09 atpp 715—710, 
Anlalamma y Bellam Chenchayya (1918) 
34 ilad L J 315 45 I C 410 



THE IM>IAK CONTltACT ACT. 


rail'd discharge of the debt ; if the payment is made to any other 
member of the family it does not operate as a discharge unless there he 
circumstances justifymg the payment (u) tt^ere a bond is pnssed 
to the manager of a joint Hmdu family, payment made to a junior 
member of the family durmg the lifetime of the manager docs not 
discharge the promisor from his liabiUty under the bond (r) 


39 . — ^^V]len a party to a contract lias refused to per- 
Effect of refusal form. Or disabled himself from performing liis 
form proraific promisc HI its entirety, the promisee mny put 
an end to the contract, unless he has signified, 
by words or conduct, his acquiescence (ly) in its contiminuce. 


Ulualrattons 

(a) A , a smger, enters into a coolract With B , tbo manager of a thtatri, 
(u sing at Ins theatre ta’o nights in e%er 7 week during the neat t«o months 
and B engages to pay her 100 rupees for cicJi night’s performance On 
the sixth night A wilfully ah‘cnls herself from tho thcifrc BtfiithUrlj 
to put an end to the contract 

(b) A , a singer, enters into a contrAct with B , the mansgrr of a Ihentrc, 
to sing at his theatre two nights in every week during tho nest two months, 
and B engages to p^y her at the rate of 100 rupees for each night On tlic 
sixth night A wilfully absents bcrscif Uith tlio assent of B , A sings on 
the seventh ni^ht B lias significcl his acquiescence in tho continuancu i ! 
the contract, and cannot now put on end to it, but is entitled to conq^i-nsatiun 
for the damage sustained b^ him tbroiigb \ ’s failure to sing on tho sixth 
nisht 


Eefusal io perform contract. — w Jiot easy to bcc why tljjs Mctjon 
IS pfaced ficrc The suDject matter wotiM seem rcaffy fo iicfcng fo fAe 
category of contracts, not xvhtcb roust, Imt vlucb need not, be jm* 
fonned, dealt with in ss 02-67, jyi 3I7-38I below I’urtlitr, it i' 
closely connected w ith the consequences of breach of contrait 1 iid dow n 
m Chap. ^7. Ifow c\ cr, a commentator roust take the Act n*? hi /iii<li it 
As correctly laid down m the High Court of Caliutt.i whtii tin- 
Act was still recent, " this section only intans to enact wlnt was the 
In;v in Ihtghnd and (he law here before the Act was j) i‘"cd, 1 1 : , tli it 
where a pirty to a contract rtfust s nltogetliir to jicrforiii or h ili^ibK'il 
from jicrfonning his part of it the other sulo has a rig ht to ri‘=ciiid 

<«) / CA(ll 4 \ .t/aniUi? J/a (le) RentUon JJrot d Cw r .\o<* 

c/jli(18''0)031«d LJ IM. IJJiUn'im 1 ictma 2UIU Co (P;-!) 110 I C MJ, 
CAf", » ^/annu:Au llS'yj) ya<l 3C0 Ml, \U h J llltl. A l.V- B''-* 

in ^ftl'J*ufnna » rAjnr/uyyi (1'1|8) All 87 (but ihrmrai r thing amf uf tinj 

41 3Ia 1 no* loarrruolj 
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iI”(t) English ftulhontici nrc collcctc<l in the notM to Cutter v 
PowU m Smith’s liC-iding Ca'cs (y) 

The wonls u^ctl liy Girth CJ “vhcre n pirtj to n contract 
rcfu'cs altogether to jxirform lus jurt of it," clear up a slight 
\crhil nmhigiiit) in the Act %\hcrc the iNurth ‘ his promi'C in ita 
ciiUrct) " mem the eubstmcc of (he promiic taken ns a whole In 
one fcn«e, refusal to perform an) part of a contract, hmvc\ er Bmnll, is a 
refusal to pcrfomi the contract “in its cntiretj " , hut the kind of 
refusal contemplated by this enactment is one which affects a Mtal 
part of the contract, and pre\onta the promisee from getting m sub 
stance vrhat he bargained for 

The clearest leading ca«c l^ jicrh ips )) tlhcrs \ lleijnoUls (:) The 
action was for not delocring straw to the pliintilT under an ogn.onient 
uherch) the defendant uas to suppi) the plaintiff a\itU straw from 
October, 1829, to Jlidsunmicr, 1830, in specified quantities, and the 
plaintiff wis to pa) a nanictl sum per load “ for each load of straw so 
delivered," which the Court read na meaning that he was to pay for 
each load on deliver) In Jarniar), 1830 the straw having been 
regular!) sent in, and the plaintiff being m arrear with his pa)'mcnts, 
“ the defendant called upon him for the amount, and he thereupon 
tendered to the defendant £11 Us , being the price of all the straw 
debv ered except the Inst load, saying that he should always keep one 
load in hand " The defendant took this pa) raent under protest and 
refused to deliver any more strovv unless it was paid for on delivery 
The Court held that this gave the plaintiff no right of action m other 
words that the defendant was entitled to put an end to the contract 
As Parke J (as he was then, afterwards better known as Baron Parke), 
said, “the substance of the agreement was that the straw should be 
paid for on debv er) WTicn, therefore, the plamtiff said that he 
would not pay on debv cry (as be did, m substance, when ho insisted on 


(z) Fer Garih GJ la SooJtan Chvnd 
^ SchxlUr (1878) 4 U1 252 2^ Tlio 
present section is often referred to it is 
submitted not correctly, in eases where 
thoro IS no refusal at all, but onfy the 
failure in performance of rcciproca] 
promises dealt with by s 64 p S'*© 
below For example Btthunalh Aunirar 
V Bhto Bahadur Stngh (1027) 101 1 0 
587 AIR 1027 Oudh 205 As to 


vhat amounts to repudiation cp Obla 
A S^bbxer v I enlalachalapatht Axjjar 
(102o) 9l I C 680 A I U 102o 
Mad 1200 

(y) This note, however, is hardly m 
telligible without some familiarity with 
the old common law system of pleading 

(*) (1631) 2 B A Ad 882, 30 R R 
782 
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9. vM discharge of the dcht , if the payment is made to any otiej- 
member of the family it does not operate as a discharge unless there he 
circumstances justifjmg the payment («) Where a bond is pissed 
to the manager of a joint Hmdu family, payment made to a junior 
member of the family during the lifetime of the manager does not 
discharge the promisor from his liabihty under the bond (a) 


a party to a contract has refused to per- 
Effect of refusal fofm, or disabled himself from performing his 

of party to per j , , , , 

form prom no promise in Its entirety, the promisee may put 
an end to the contract, imless he has signified, 
by words or conduct, his acquiescence (w) m its contmiiance 


Illustrations 

(a) A , a singer, enters into a coalrsct « ttb D , the ruads^r of a theatre* 
tu Slug at hia theatre two nights m every week duruig the next two month'* 
anti B engages to pay her 100 rupees for each night s performance On 
the eucth night A wilfully absents herself from the theatre B isatJjbcrt^ 
to put an end to tho contract 

(b) A I a ainger enters into a contract with B , tlio manager of a theatre, 
to sing at lus theatre two nights m every week during the next two months, 
and B engages to pay her at tho rate of lOO rupees for each night On tlie 
Sixth night A tviUiilly absents lierscU With tho assent of B , A sings on 
tho acrenth night 13 has signified his acquiescence m the continuance of 
tho contract, and cannot now put an end to it, but is entitled to compensation 
for tho damage sustained by him through A s failure to sing on tl e sixth 
night 


Refusal fo perfonn contract —It is not easy to see why tins sictioii 
la placed bcic Tbu subject mattec would seem tcally to belong to the 
category of contracts, not uhich must, but uluch xieed not, be per 
formed, dealt vvitb m ss 02—67, pp 317-381 belou Further, it i> 
closely connected with the conscfjucnccs of breach of coiitractlaid down 
iQ Chap VI However, a commentator must take the Act ns he fuids it 
As correctly laid down m the High Court of Calcutta when th^ 
Act was still icccnt, “ this section only means to enact what was tlic 
law m England and the law here before the Act was pa'^sed, ii: , that 
where a party to a contract refuses altogether to perform or is di^abkil 
from performing his part of it (he other side has n right to rescind 

~(u\ I (xmasami CkctU \ MamUa 2Iu (tc) Seo J)avUott Jlros «t Co v 
{f<i/»(l600)OMaU L J 105 AddiU-alan Xictoria Co (1023) 119 I C f 7, 

Cf>dli\ J/anf»uMu(169a)22M9d 326 SU. 20 All L J IHO, A / B 

<r) Anlrtlutni>i<i i CAfncAayyn (1018) All 87 (but there was nothing iiniomitins 

Mad 1.37 (oanfunl) 



REFUSAL TO PERFORM CONTRACT. 


it ” {x). EngUsh authorities are collected in the notes to Culler v. 
Potcell in Smith’s Leading Cases (y). 

The words \ised by Garth C.J. “ where a party to a contract 
refuses altogether to perform ... his port of it,” clear up a slight 
verbal ambiguity in the Act, where the words “his promise in its 
entirety ” mean the substance of the promise taken as a whole. In 
one sense, refusal to perform any part of a contract, however small, is a 
refusal to perform the contract “in its entirety ” ; but the kind of 
refusal contemplated by this enactment is one which affects a vital 
part of the contract, and prevents the promisee from getting in sub- 
stance what he bargained for. 

The clearest leading case is perhaps 11 tlhers v. Reynolds (z). The 
action was for not delivermg straw to the plaintiff under an agreement 
whereby the defendant was to supply the plamtiff with straw from 
October, 1829, to Midsummer, 1830, m specified quantities, and the 
plaintiff was to pay a named sum per load “ for each load of straw so 
delivered,” which the Court read as meaning that he was to pay for 
each load on delivery. In January, 1830, the straw having been 
regularly sent in, and the plaintiff bemg in arrear with his payments, 
“ the defendant called upon him for the amount, and he thereupon 
tendered to the defendant £11 lls , bemg the price of all the straw 
dehvered except the last load, saymg that he should always keep one 
load in hand.” The defendant took this pajunent under protest, and 
refused to dehver any more straw' unless it was paid for on delivery. 
The Court held that this gave the plamtiff no right of action, m other 
words that the defendant was entitled to put an end to the contract. 
As Parke J. (as he was then, afterwards better kno^vn as Baron Parke), 
said, “ the substance of the agreement was that the straw should bo 
paid for on delivery. . . , ^\Ticn, therefore, the plamtiff said that he 
w ould not pay on delivery (as be did, m substance, when he insisted on 


(z) Per Garth C J m Sooltan Chund 
\ Schtlltr (1878) 4 Cal 252, 255. Tho 
present section is often referred to, it is 
submitted not correctly, m cases where 
there is no refusal at all, but only the 
failure in performance of reciprocal 
promises dealt mth by s. 64, p 320 
below. For example, Kvtucar 

Sh(o Lahadur Stngh (1027) 101 I. C. 
6S7, A I R 1027 Oudh 265 As to 


what amounts to repudiation, cp Obla 
K Subbifr T. i entaiachalapalhi Ayyar 
(1925) 01 I C 680, A I R 1923 
Mad. 1290 

(y) This note, however, is hardly m* 
telhgible without some fanulianty with 
the old common law system of pleading 

(r) (1831) 2 B A Ad 8S2, 3C R. R. 
782. 
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keeping one load m hand), the defendant was not obliged to go on 
supplying him ” It is to be observed that, as Patteson J added, 
if the plaintifi had merely faded to pay for any particular load, that 
of Itself might not have been an excnse to the defendant for dehvenng 
no more straw ” Later Engbah authorities have in fact estabhshed 
that mere failure to make one of a senes of payments will not generally, 
in the absence of a prospective refusal, discharge the other party from 
proceeding with the contract (a) 

As to failure in performing other particular terms of a contract, no 
positive general rule can he laid down as to its effect The question is 
in every case whether the conduct of the party in default is such as to 
amount to an abandonment of the contract or a refusal to perform it, 
or, having regard to the circumstances and the nature of the tnns 
action, to “ evince an intention not to be hoimd by the contract ” {b) 
It seems, however, with great submission, that the intention vhich is 
material la not that with which the contract is broken, but that with 
which it was made Parties can imdoubtedly make any term essential 
or non essential , they can provide that failure to perform it shall 
discharge the other party from any further duty of performance on 
his part, or shall not so discharge him, but shall only entitle him to 
compensation m damages for the particular breach Onussion to 
make the intention clear m this respect is the cause of the difficulties, 
often considerable, which the Courts have to overcome m this class 
of cases 

In Sooltan Chund v Schiller (c) the defendants agreed to deli\ cr to 
the plamtiffs 200 tons of linseed at a certam price in April and May, tltc 
terms as to pajment bemg cash on delivery Certam dchvcrics v> cic 
made by the defendants between the 1st and 8th of May, and a sum of 
Rs 1,000 was paid on account by the plaintiffs, which l eft a large 

(a) rKetky il»rr(1874)L R 9 C P (6) L R 0 C P 213 214 , nnJ sec 
203, Pincli Scl Ca 714, Jllersq/ fiteel Pollock oa Contract, 2S0— 292 
and Iron Co v .Baylor, Ben’on <t Co (c) (1878) 4 Cal 253. ' 

(1884) 9 App Cn 434 These cases rAai-«r5a/fi'<Srcc2/i<XHir3«(l023)- 
were tietermtned a/(cr tho passing ct tbo C W N IW, 83 I C »C0 a case on 
Indian Contract Act, lut tho Ticwa of rather Similar lines , Simion t 
tho learned judges are useful RUidca in (I8S6)0Mad 359, lollariBro) c “ "a 
dclcnninin;, n hat amounts to o rcliisal* Jelw CArffi (1894) 18 Sfnd 
lacosts of till-* lin pcrilucl anCJ SiPffh v JIdli Co^, Lfl ( -I 

in J ash llrhartj l^haka \ AfiWyi Oopaf Punj ftcc no C3 p -If. C 
Awndy (1900) JJ Cnl 477 at p 481 
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Inhncc due to tlic defendants in respect of linscc<l nlread) deliicrc<1 
This hahnee si is not pud, nnd the defendants thereupon siTotc to the 
plimtifTs cancelling the contract nnd refusing to imhc further delis ones 
under it The phintifTs nnssicrcd expressing their srillingness to pij 
on adjustment of n sum sshich the} cliimcd for execs refraction nnd 
in nllowincc for some cmpl} lugs The dcfcndints stated tint they 
siould mihc no further dcliscr}, nnd the phinliffs thereupon bought 
in other lm«ce<l and sued the defendants for damages for non*<lclis cr) 
of the rennimtig lineeed Upon these facts it ssas held, follosving 
Freeth s Burr (d) tint there svas no refusil on the part of tlie phintiffs 
to pis for the linseed delis cred to them, ns they srcrc shilling to piy 
the sum due ns soon ns their cross claims were adjusted As to 
illustrition (b) to the section it sins siid ^ “ That illustration is perhaps 
not a hipp} one, heciu«c it iiw} lead, as I think it has led in this 
instance, to misapprehension But the diflercncc bctsscen that ease 
and this is clear enough Tlie singer b} wilfully absenting herself, 
though on one night onl}, did m fact refuse altogether to perform 
an integral nnd essential part of her contract By doing so she put 
It out of her power to perform her contract in its entirety But hero 
the plaintiffs haa c nc\ or refused to perform any part of their contract 
The} were willing to pa} the sum due ns soon ns their cross claims 
were adjusted, and their default consisted m not paying for the 
linseed on dcliNcr} ” (e) 

It ma} be further ohsened, with regard to the illustrations, that 
it would be rash to extend them In England it has been held that a 
singer engaged to perform m concerts ns well as m operas who has 
agreed, amongst other things to he in London six days before the 
beginning of his engagement for the purpc^c of rehearsals does not, 
merely by fading to he m Loudon at the time so named, entitle the 
manager to put an end to the contract (/) rongful dismissal of an 
employee has, on the other hand, been hdd to determine not only 
the contract of service, hut a term rcstraming the employee from 
carrying on the same busmess after its termination {^) In readmg the 
illustrations to the Act, so far as they bear on questions of construe 
tion, it must be assumed that tbeze ate not any terms beyond those 

(d) L R 9 C P 208 183 Fmcli Sel Ca 742 

(e) Per Garth C J , 4 Cal at p 25C (y) Qtncral BiUj>osting Co y Athnson 

(/) Betlim T aye (1876} 1 Q P 1) [19(K)] A G 118 
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c^intion of the time for dcUvenng the goods It cannot be regarded 
as giving an immediate right of action unless, of course, the purchaser 
thereupon exercises Ins option to treat the contract as rescinded, when 
he may go into the market and supply himself with similar goods, and 
sue upon the contract at once for any damage then sustamed The law 
on this subject will bo found in Leigh v Paterson (y) and Phillpotts v 
Evans (c), the authority of which cases was upheld in Jlochster v Do 
la Tour ” (o) 

The last-mentioned case is now generally treated as the leadmg 
one on " anticipatory breach of contract ” (6) The rule shortly 
indicated by this phrase is that on the promisor’s repudiation of the 
contract, even before the time for performance has arrived, the promisee 
may at his option treat the repudiation as an immediate breach, putting 
an end to the contract for the future and giving the promisee a right of 
action for damages It must be remembered that the option is entirely 
with the proimsco 

A few months before the Contract Act came into force the effects 
of “anticipatory breach” were thus summed up m the Exchequer 
Chamber in England (c) — 

“ The promisee, if he pleases, may treat the notice of intention ns 
inoperative, and await the time when the contract is to be executed, 
and then hold the other party responsible for all tbe consequences of 
non performance but in that case he keeps the contract alive for tlie 


(y) (1818) 8 Taunt 640, 20 R R 652 
(2) (1830)6M &W 475. 62 R R 802 
ItudiOUculttoundcrstandhow tho learned 
Chief Justieo suppooed thw caw to 
anticipate the doctrine of lloclsler t 
De la Tour, to ^bicli the judgment of 
Parke B la distinctly adverse but this 
IS of only historical interest 

(а) {1853)2E &B 078, OoR R 747 
and see Jliplfy v JUeClure (1819) 4 lx 
345, 359, 80 R R 693, COl The 
rule in llochtltr r De la Tour is now 
generally rcecivcd in America, and has 
been approved and applied by the 
Supremo Court of tbe United States 
PofAmv 27oMr(1900) 178 U S 1 

(б) This expression is considered on 
fortunate by Lord Wrenbory, Dradlty r 


II Awiom, dc [1919] A C 16 63 
the breach is in the present repudiation 
Cp per Lord Haldane at p 33 

(f) Irosl a Knight (1872) I 1, 7 
Lx 111 The judgment delivered by 
CockbumCJ as practically though not 
formally, the judgment of the Court sec 
L R 7 Fx atp 118 The actual points 
decided acre that the rule applies to con 
tingcnt promises, and that tho contract 
to many is not excepted from it on any 
such grounds of its special character as 
were suggested m the Court below See 
also Synge v Synge (note (n), p 285 
above} where, however, it was not 
necessary to relv on the pnneipJe to its 
full extent 
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benefit of tbe otter party as well as his own , he remams subject to all 
his own obligations and liabilities under it, and enables the other party 
not only to complete the contract, it so advised, notwithstanding his 
previous repudiation of it, but also to take advantage of any super 
vemng circumstance which would justify him in declining to complete 
it 

On the other hand, the promisee may, if he thinks proper, treat 
the repudiation of the other party os a wrongful putting an end to the 
contract, and may at once bnng his action as on a breach of it , and 
in such action he will he entitled to such damages as would have arisen 
from the non performance of the contract at the appointed time, 
subject, however, to abatement in respect of any circumstances which 
may have afforded hun the means of mitigating his loss " See notes to 
illustration (h) to section 73, p 411 below "UTien the promisee has 
BO determined his choice, then, whether he sues for damages or not, it 
IS not open to the promisor to go back on his refusal and treat the 
contract as snhsisting (d) 

It may be worth while to add that an unsuccessful attempt to 
perform a contract which does not disable the promisor from stiU 
performing it effectually within the time limited, or a reascjiaWe 
time, and does not cause any damage to the promisee, cannot be 
treated as a refusal Such an attempt does not of itself affect the 
legal rights of the parties at all (e) 

The election of the plaintiff to treat repudiation of the 
contract as an innncdiate hreach does sot affect the measure of 
damages 

These authorities have been foDowed in British India MTicrc, 
according to the custom of the caste to which the plaintifl and the 
defendant hclonged, mamages ordinarily took place when the biido 
was between twelie and fifteen years of age. and the plamtifl, who 
was betrothed to the defendant’s daughter, required the defendant 
to fix a date for his mamago within a certain period, alter which the 
marriage could not take place lor eighteen months, owing to the inter 
vention of the SmMsIh year, and the girl would then ha\e passed her 

{d} Ha! lajar, AM r rial Him of Die comijion loncc) 

Cha%td Faith Ohaad (1021) 0 lah t07 W Sc« Borrmtmaa r Fm ( i 
65 r C 118 AIR 1025 Lab 217 Q B Dir 500 
(the onlj dillicultj w*a« on the coMtrec 
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fifteenth joir, it wns hcM tint tlic clrcl'intion by the ptrl that ahe 

unvnllinp to be nnrnc<l for three or four jnr<«, and b) the father 
that he could not compel lier to change her mind, naa practically a 
repudiation of the contract of marriage, and entitled the plamtifT to 
damages for the breach (/) 

Contract o! service — The illustrations to the section are both 
examples of contracts of service In llochfcr \ Dc la Tour{g) the 
defendant engaged the plnintifl ns his courier on a Continental tour 
from June 1 for three months certain at £10 a month Before that 
daj came the defendant chango<l bis mind and nTote to the plaintiff 
that he did not want him The plaintiff, without waiting further and 
before June 1, sued the defendant for breach of contract For the 
defendant it was argued that the plaintiff should haac waited till 
June 1 before bringing his action, on the ground that the contract could 
not be considered to be broken till then It w ns licld, liowca er, that the 
contract had been broken b) express renunciation, and the plaintiff 
was not bound to wait until the daj of performance The pnnciples 
enunciated in this ca<c and the others nndorljing the present section 
were applied bj the High Court of Bomba) in a case where a station- 
master m the cmplo) of a railwa) compan), alleging that ho had 
resigned the semce of the company, chimed Lis share of the company’s 
proaadent fund, but the claim was resisted on the ground that he was 
dismissed from sen ice, and that he was not therefore entitled, under 
the rules of the fund, to more than the amount of his subscnptions 
thereto One of the questions was a\licther the notice of dismissal 
having regard to the date on which it was given, operated as a dismissal 
of the plamtiff The plaintiff had on February 14 gone on three 
months’ leaa c without pay On May 5 he tendered his resignation to 
the defendant company On May 13 the company -WTote to the 
defendant that he was dismissed from service It was contended that 
there was no such dismissal as disentitled the plamtiff to his full share 
of the fund, first, because he had previously tendered his resignation, 
and, secondly, because the notice of dismissal was given on May 13, 
that is, before he became liable to resume his duties, which was on 


(^J) PuTsholamdaa Tnbhovundas v casea 6 oe p 37, following Umaf 
PuTtholamdas Mangaldat t Aojjfufas (1870) 7 B H C 122 

23 33 For the form of the decree ui such ( 9 ) (1833) 2 E &.B 678, 03R R 747 

10 19 
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the 14th Both these contentions were ovomilcd As to the fir^l 
contention it was said that, there heing no contract between the 
parties that the service should terminate on resignation, the resignation 
did not operate to determine the contract mdess it was assented to 
by the other side As to the other contention it was said : “ His 
(plaintiffs) ktt<;r of the 5lh day of May was an intimation of hs 
nitention not to perform the services to which he as bound Tlio 
company only took him at hjs word and it seems to me that there 
"as on the 13th an aniicvpatonj breach which in the events entitled 
them to determine the contract by dismissing thoplamtifi ” {h) 

^VheIe a sera ant or a tlcrk who js engaged by the month lea^cs 
his employer’s service wrongfully in the course of the then current 
month, he is not entitled to any salary for the broken portion of the 
month in the course of which he left the service (*) But where the 
engagement is for one full year, say from 1st April, 1908, to 3lst March, 
1909, and the salary is ftxcd at so much (say Bs 18) per month, and 
the flenant wrongfulIyIea\ es his employer’sserMcc on 20tb March, 1909, 
he 18 neverthf'less entitled to his salary lor the eleven months during 
Nviuch ho actually served his employer, less the damages incurred by 
the employer by the breach, though the salary he payable under tho 
terms of the agreement in a lump snm of Hs 216 at the end ot the 
year It was so held by the Court of Madras, the Court observing 
that the case "as governed by the present section and b 64, 

that lU (c) to s 05 v' as almost conclusive in plaintiff’s favour (j) 


Measure of damages. — The measure of damages for " anticipatory 
breach ” is not necessarily the same as it would he for a failure or 
refusal occurring at the time when performance "as duc{l) The 


(A) Oantsh RamchaTulra y G I P ily 
Co (1000) 2 Boni L R 790 This 
appears a strange decision, for if tho 
resignation was inopcratno there »vaa 
no breach at all There might have been 
if the plaintiff had said ' I shall not 
return to jour semco, nhother yon 
accept my resignation or not 
01 Pnmi* V lotth {1873) 10 Pom 
If C 57 ^ ilAumfe V ^rtencxils (fSSC) 13 
(^aI so. Ralli Pros v Ambila Vwad 
(inl3) 3S All 133 Cut see Uaj\oonnlh 


Vm, r lla}}, 11871) 10 tt n CO b<x 
iifeo Emprus o/ /rJm Cwron llill* Cn ' 
Eajftr CAimrffr Toy (1893) 2 C ^ 
087 , anil Arjjorfayl Spg rf \\g Co •I/f 
V B.TO l.rctar.; (1911) 13 Horn !. I> 
10, c#'!-, aceidd will. ItlTOW' t» >l‘” 

special terms of the conlrott ^ 

(j) CMaUrja v VoAomof (10131 
Mad 1. J GSO ,, 

(*) J/tWfh V Ian ^ ^**'’^*‘ 

2 K fl C A , »ec f oAbM at ? *'• 
below 
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plaintiff is entitled to measure lus damages as they stand at the date S 
of repudiation : Hamgopal v. Dhanji Jadhanji Bhatia [ll). 

Insolvency of promisor. — This is not of itself equivalent to a total 
refusal to perform the contract, though it may be accompanied by 
conduct which amounts to a notice of the insolvent debtor’s or his 
representative’s intention not to pay his debts or perform his con- 
tracts. A seller, however, is not bound to go on delivering goods 
to an insolvent buyer (1). The proofs and illustrations belong to 
the special subject of Sale of Goods, now to be dealt with in a 
separate volume. 


By whom Contracts must be Performed. 

40. — If it appears from the nature of the case that it 
Person by wbom was the intention of the parties to any con- 

promiao latobo . 

performed. tract that any promise contamed m jt should 
be performed by the promisor himself, such promise must 
be performed by the promisor. In otlier cases the promisor 
or his representatives may employ a competent person to 
perform it. 


(ft) A. promiACf lo pay R. a sum of QoQey A may perform tbu 
promifto either by personally paying the money to D or by causing it to be 
paid to B byanotber, and, tfA dies before tbc lime appointed for payment, 
lin rcprescntatiics must perform tbo promise, or employ somo proper person 
to do so. 

(b) A. promises to paint a pieturo for B A mu»t perform this promise 
personally 


Personal contracts.— Contracts m\ol\ing the exercise of personal 
skill and t.is1c, or otlicnvise foundcil on •'pecial personal confidence 
between the parties, cannot be jvrfomiod by deputy But it is not 
.always c.asy to siy whether n pirticuhr contract i'?, m this sense, 
personal or not, or what is an adequate iierfonnancc of a personal con- 
tract. The luring of a c.irmge from t^hnrpe, n conchmaker trading 
under his oini name alone, but in fact with a partner, w.as held to be o 
personal contract, whicli the hirer was not bouml to go on with afftr 
Slnrpo had retired from business “lie nwy have l>een induc<’«l to 
enter into the contract by n‘3«on of the confidence he rej»ns»>d m Sharpe, 

(a)(U*>)l. n .vs 1 t Cei, 111 (tj (IS73} f. It. « 

i.o K I n !'>>!• c Cl ;s^. 


la-* 
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and at all events had a nght to his services m the execution of it ’’ (m) 
Tins has been considered an extreme apphcation of the prmciple (n), 
vhich ought to be apphed only where the contract reaUy and substan 
tially has relation to the personal conduct of the contracting party (o) 
A contract for personal agency or other service entered into with 
partners is generally determined by the death of a partner, or it may be 
more accurate to say that it is not held to continue with the survinrg 
partner unless there is something to show a distmct mtcntion to that 
effect (p) On the other hand, a contract with a firm which has nothing 
really personal about it so far as regards the partners, for example, a 
contract to perform at a music hall belongmg to the firm, is not 
generally determined by the death of one member of the firm, especially 
if the individual members of the firm were not named in the contract 
and not known to the other party (q) Every case must really be 
judged on its own curcumstances 

The illustrations to the section look obvious enough But the 
second is not quite so simple as it looks Suppose A is not a painter, 
but a sculptor blast A chisel the whole of his statue in the marble 
with his own hand, or, if the statue is to be m bronze, must he cast it 
iimself ^ According to all modern usage, ho is clearly not bound to 
do so , he IS expected to design and supervise the work, but the manual 
execution inll be done, subject to the master’s final touches, by skilled 
workmen Benvenuto Celhni cast bis own Perseus, Sir Hamo Thorny 
croft did not cast his o^vn Kin g Alfred Agam, A is a painter commis 
sioned to cany out a great mural decoration Must he actually hold 
the brush that lays on every square inch of punt * Certainly tbit vas 
not the understandmg of the great European pamters of tlie sixteenth 
and se\ enteenth centuries and their patrons , the less important 
parts of the work were executed by pupiU and assistants under the 
master’s direction, and it would have been impossible to get the ^^ork 


(m) Bobsonv (1831)2 B & 

Ad 303 , 30 R R 6C9 072 

(n) JInlish )f’aggon Co v Lea <£. Co 
(I8S0) 1 Q B D 140 162 

(o) PMUps y Alhambra Palace Co 
[IDOIJ 1 K B 60 

(p) Ta>leT\ S/^/>A<rd( 18 fll} 6 ir AN 
675, 123 R R 00" 

{q) PktlUpa T Mhambra Palace Co 


fISOIIIR ^ 50 Tbedctcndanta'f’fTC 
undisclo-^od pirtncrs tradins unlfr # 
quasi corporate nsfflc, ttio 

were ft troupo of pcrtonncni butnotJinz 

turns on their numOcr K one cl the 
plaintiffs had died the case wouH h«rc 
been dincrcnt as thej hai undeftalrn 
•ctire an 1 personal perfortnsnees 
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done othcnsisc Still the master tns bound to perform his promise 
personally m the sense that he could not delegate the design or general 
supervision to a junior In ascertaining what is contemplated by the 
parties, usage as well ns the express terms must be regarded 

Ordinary contracts for dchacry of goods, payment for them and 
the like, may of course be performed by deputy (r) “ There is clearly 

no personal element in the pajrnicnt of the pnee ” (s] See notes 
to 8 37, pp 259 — 268 above 

41. — ^^Vhcll a promisee accepts performance of the 
Fffectofaccopt promisc from a third person, he cannot after- 

ing performance 

from third person Wards cnfoicc it against the promisor 

There is English authority to the effect that discharge of a contract 
by a third person is effectual only if authorised or ratified bj the 
debtor , but it is not clear that the better modem opinion is not the 
other way {t) In India there is no occasion to discuss the pomt, as 
the words of the Act leave no room for doubt It need hardly bo 
added that this section applies only when a contract has in fact been 
performed by a third person (u) Cp the Negotiable Instruments 
Act, 1881, 8 113 

42. — ^^Vhen two or more persons have made a jomt 
Deroiution of promise, then, unless a contrary mtention 

joint liabilities appears by the contract, all such persons, 

during their jomt lives, and after the death of any of them, 
his representative jointly with the survnor or survivors, and 
after the death of the last survivor, the representatives of all 
jomtiy, must fulfil the promise 

This IS a debberate variation of the Common Law rule In 
England “ upon the death of one of several jomt contractors the legal 
Lability imder the contract devolves on the survivors , and the 

(r) Tod T Lalkmidoa (1892) 10 Bom («) Tolhurtl t AssoctaUd Portland 
411 451 bnt authority IS reallj need Yemeni ^anu/orturers [1902] 2 K B 660 
less even if illustration (a) did not C73 per Collins 51 B 
cover it followed iaman V Changt (/) See Leake 684 7tlied Pollock 49S 
(19'’5) 49 Bom S62, 27 Bom L R («) Sar ChaTidi Lai v Sheoraj Stngh 
1261 91 I C 360, AIR 1926 (1917) 39 AU 178, L R 44 I A CO, 

Bom 97 391 C 343 
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3. representative of the deceased cannot ho sued at law either alone or 
jointly with the survivors. Consequently the whole legal liability 
ultimately devolves upon the last surviving contractor, and after his 
death upon his representatives” (»). Limited exceptions have been 
introduced by Courts of Equity, and in particnlar a deceased partner’s 
estate is liable, subject to the prior p.ayJBent of bis separate debts, for 
the Unsatisfied debts of the firm (w). iParties can, of course, make 
their contracts what they please ; but the presumption estabhshed 
for British India by the present section appeius to be more in accord' 
ance with modem mercantile nsage. 

43. — When two or more persons make a joint promise (®), 
Auj onn of the promisee may, in the absence o£ express 
agreement to the contrary, compel any one 
to potiarm fg perform 

the whole of the promise. 

Each of two or more joint promisors may compel every 
„ , other joint promisor to contribute equally 

Ea"!! yromwt . , i lx. • 

may compel con with himself to the performance or tM 

tnbution . , 

promise, unless a contrary intention appears 

from the contract. 

If any one of two or mote joint promisors makes default 
, in such contribution, the remaining joint 

Soaring oi loss , , , / . - 

by default in con jjroniisors iDUSt Dear tuD loss arising irotu 
taitaiiou. default in equal shares. 

Explanalion . — Nothing in this section shall prevent a 
surety from recovering from his principal payments made by 
the surety on behalf of the principal, or entitle the princiimi 
3 W! S.„il{1920) 1191 c 110 ; A I.K 11'-’ 

(lo) Partncrsliip Act, 1890, 8 0, follow- Lah 783. 
iDg tbo decuion of thollouse of Lords in (y) Tbo 'svordt “ or 

Kendall v. HamxUon (18T9) 4 App Co inserted by Uw TtciwvUng and Atn--n' m? 

OW, before which paftnorsinp debts wero Act (XH of 1891) It has l-'cn oun^ 
generally eupposed to Iks joint and pcvcnil neccssiry to hy down ttoiicr no 
for all purposes to an nlirfrotl prem.-o «rn/ 

(i) This means what it says Coheirs out not to hate agreed to d at n • 
of a mortgagor arts not joint pronu«*w, other who did conttaeV w 
end aome of them cannot bo sued for tbo fiantofe n . padniaJ SO 
whole dcht llaznra Singh t KaranJ'tn A I II 1020 Nag 190 
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to rcco\cr nnytliing from the surely ou account of pnjnncnts 
made by the principal. 

///uffrafion* 

(•> A , n , »n<l C Jointly promise to p»j D 3 000 nippf« D tnny 
romjirl either orll orC to p^y Mm 3000 rupees 

(b) A , It , iin I C Jointly promise to piy J> the of 3 OOO ruprr* 

C coTnjyllM to p^> the A Uln«olrcnt, but bn n****!* ure pufTicient 

to pay one half of hU del Is C la rntitlc*! to rrceire 500 nipeea from A * 
c*1*te, an 1 1,250 rni<eea from Jl 

(c) A , It , and C are under * joint | romi'c to j aj D 3 fxiO nij'ees 
C »a unable to pay anjihing, an 1 A fa compelled to pa\ the whole A la 
entitled to receia c 1 ,500 rupee* from It 

(d) A , 11 , and C are under a Joint promt«c to paj D 3,000 rupeca, 

A andD l>eingonlriuretie* forC C faitatopay A amlB arecompcUcd 
to pay the whole lutn Tliey are entitlol to recover it from C 


Joint promisors. — The scncs of ecctions now before ut mttcnilly 
\ .tnet the nilc3 of the Common L-iw at to the (lc\ olntion of the benefit 
of and liability on joint contracts (:) As far as the liability under a 
contract is concerned, it appears to make all joint contracts joint and 
8C\cnl(a) It alloiss a promisee to sue such one or more of 8C5cral 
joint promusoTS as he chooses, and excludes the right of a joint promisor 
to be sued along ith lus co promisors (6) Here the minority of one 
joint promisor docs not affect the liability of the other (c) There is 
still considerable diflorcncc of opinion in the Indian High Courts ns to 
its conscqucntnl operation where a judgment has been obtained against 
some or one of joint promisors, arid the decisions must be ctammed 
Wc think it the better opinion that the enactment should be carried 
out to its natural consequences, and that, notwithstanding the English 
authorities founded on a different substantnc rule, such a judgment, 
roroaimng unsatisfied, ought not, in British India, to be held a bar to a 
subsequent action against the other promisor or promisors 

Effect of decree against some only of jomt promisors.— In Hmendro 
Coomar MuUxck v Bajendrolall Moonshcc [d) the High Court of Calcutta 


(z) I/ukmtdaa Khimjt ^ Vurskolam 
UariJass (1882) C Bom 700, 701 
(o) Voliltil Sech^rdaaf v OkellaVhat 
llanratn (1892) 17 Bom 0, 11 , Buhunalh 
Saltaij T Aanitu Prasad Stngh (1923) 2 
I'at +40 , Eaghunalk Dai v Baluhvar 
TfoaoJ (1927) 7 Pat 353, 105 1 0 484, 
0 P L T 137 , A I B 1927 Pat 420 
(6) £f«m«n<fro Coomar MuHici T. 


ItajendroiaU Moonshee (1878) 3 Cal 353, 
300 Slutammad Aslart v Eadhe Earn 
Stngh (1000) 22 All 307 316 Dtcl v 
Dkunjt Jatlha (1001) 25 Bom 378, 380 
(c) Jamna Eat \ lasanla Eao (191C) 
L B 431 A DO, 39 Mad 409, ^ainDaa 
V BamCAamf(1923)4Lah 334, 851 C 
701 . A I B 1924 Lah 146 
(<0 (1878) 3 Cal 353 
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icid, foUo'winQ the rule laid down in Ktng \ Iloare (c), that a decree 
obtained against one of several joint makers of a promissory note is « 
bar to a subsequent suit against otliers This was followed by the 
High Court of Madras in a snooilar case m Gurusami Chetli \ Sanwrh 
Ch%nna[f) StracheyCJ dissented from these decisions in 
mild Aslan v Eadhe Earn Singh (g) In that case the question ins 
whether a judgment obtained against some of se\ eral mortgagors and 
remaining unsatisfied against them nas a bar to a second suit against 
other jomt mortgagors, and the Court held that it 'did not constitute 
any bar and that a second suit was miintamable the doctnne of lung 

V Uoare (A) not bemg applicable m India, at all e\ cuts in the Mufassil, 
since the passing of the Indian Contract Act Strachey C J said 
“ My objections to the application of the doctrme arc b iscd on purely 
legal grounds The doctrine now rests not so much on King \ Hoore 
(1844)13 51 &W 494, as on the judgments of the liW Lords in ArndaK 

V Hamihon (1879) 4 App Ca 504 Asexphmed inthoscjudgmenti 
the doctrme that there is m the case of a joint contract a single cause 
of action which can only be once sued on is esscntnllj based on the 
right of joint debtors m England to ha\ e all tbcir co contractors joined 
as defendants in any suit to enforce the joint obligation That rigid 
was m England enforceable before the Judicature Acts by means of a 
plea in abatement and since the Judicature Acts by an application 
for joinder which is determined on the same principles as those on I'bich 
the pie i m abatement 'V' ould formerly ha\ e been dealt with dn India 
that right of joint debtors has been eiprosslj cidiided by s 43 of the 
Contract Act and therefore, the basis of the doctrmo being absent tlie 
doctrine itself is inapplicable Cessantc ratione Jcgis, ccssat ipsa /cr 

The reasoning of Strachey C J seems to us condusne, but until 
it has been adopted by the other High Courts, or confirmed bj the 
Judicial Committee of the Privy Council, the point must be regarded 
as open The Madras High Court, m later cases seems mclmcd to 
adopt the opinion expressed m the first paragraph of the comiuontaij 

on this section (t) 

13 M & IV 401 , 07 R R (A) (18*1) 13 M 1 W 101 , 07 It 1 

(/J (1681) fi Mad 37 (,) Jfoot CAarnl ^ ^ 

(ff) (1000) 22 All 307 <ivcahoAMul 33 JIad 0»5 OSl'-Ooi. 20 1 
42» ^ Uasdto Stnffh 1)012} 21 VH 001, ramanjuU r Ararrtw 1 ‘ 1 

000. 17 1 C.89 317,310-^21 
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Coming next to tlic High Court of Bomb'iy, the doctrine of hxvg 
\ Uonre Tra«i n^'umed to Iks np|licible to Indii h> tint Court in 
Lxilnudas Khw^jt \ Pur*}ofam IIandas{j), nnd m I^lsvw^l aular \ 

] i^h\ur(rvi{l) In the httor ci'c it vm licid that the principle of 
At»^ \ Iloarc did not nppl} to the of the ci'sc, ns the dt'crcc in 
the firbt FUit ngainst one of the partners, \^hlch wns ect up ns n Inr to n 
Fuh'cqucnt suit ngaiiist all the partners, was made li> the Ci\il Court 
of Baroda, which had no jurisdiction o\er eoiiie of the partners uho 
resided in British territory On the other hand, there is a dictum of 
Farran J m a ff^ff/oWni (/) that tlie present section npjic irs 

to make all contracta joint nnd «e\cral The npphcahilit) to India 
of the rule in At«j a Iloarc was again considered h) the «aiiie Court 
m Dt<J. \ Dhunji Jaylhn (ra) but the jioint avns not decided, ns the 
Court thought it did not an<e direcllj for decision In a ease (n) 
where the question was whether the plaintifl linaing sued an agent to 
judgment was cntitleil under 8 233 (below) subsequent!} to mnintam 
a suit against the principal, Maclcod J expressed his di««cnt both 
•from the reasoning nnd the decision of Straclie} C J in Muhammad 
Ashin's ease, and licld that the present section mere)} took aw a} 
the right of a joint promisor to ha\c his co promisor joined with him 
m the action, and did not enable the promisee to file separate actions 
against both “It could not Iia\c been intended," said the learned 
Judge, " to depnac the second co contractor of his right to plead the 
prcMOus judgment, or to spbt up one cause of action into ns many 
causes of action as there were joint contractors ’ This \itw was 
soon afterwards adopted b} Kajiji J (o) We still agree w ith Stnehey 
CJ 

Judgment against one joint promisor wlio admits claim after 
institution of suit docs not bar the suit against other joint promisors 
In the last mentioned case the plamtifl sued the defendants alleging 
that they were partners, and at the hearmg one of the defendants 
admitted the plaintiffs claim nnd judgment was thereupon passed 
against him for the amount claimed On behalf of the other defendants 


0) (1882) 0 Bom 700 (w) SAiilal v Btrdichand (1017) 19 

(l) (1899) 24 Bom 77 Bom L B 370 377—380, 401 C 194 

(0 (1892) 17 Bom C 11 See also (o) JUarkandrat v Vtrendrarat (1917) 

Govtnd V Sakharam (1004) 28 Bom 383 10 Bom L R 837 843 42 I C 815 

(m) (1901) 2o Bom 378 
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It was contended that, the cause of action aUeged in the plaint being 
joint, It merged in the judgment recovered agamst the first defendant^ 
and that further proceedings in the suit were therefore barred The 
Court did not accede to this contention, lind it was held that the judg- 
ment recovered against the first defendant did not bar further prosecu 
tion of the suit agamst the others Reference 'oas made m the course 
of the judgment to s 153 of the Code of Civfi Procedure, 18S2 (now 0 15, 
r 2, Code of Civil Procedure, J908J As to v' Iloare, it uas stated 
that the rule there laid down did not apply to the facts of the ca=e 
under consideration 


Suit against one of several partners, — In Lukniulas Khwiji v. 
Piirshotdin Haridas (p) it was held in a siut brought upon a contract 
made by a partnership firm that a plamtiff may select as defendants 
those partners of the firm against whom he wishes to proceed This 
decision was cited ivith approval by Farran C J m Motilal BechanJa$s 
v GkcUahhai llanram (g) and was followed by the High Court of 
Madras m Narayana Cheiti v Lalshmam CheUi (r), where it wns held m 
a similar case that according to the hw dechared m s iZ of the Coutract 
Act, especially when taken with s 29 of the Code of Cml Procedure (#), 
It IS not incumbent on a person dealing with partners to make them 
all defendants, and that he is at liberty to sue any one partner as he 
ma> choose It will be noted in this ca^c tliat the Court e\’prc'**>l} 
applied to partners not only s 43 of the Contract Act, but aho s 29 


(1882) 6 Bom 700 

(q) (1802) 17 Born 0, U In that 
ct'O larran CJ ob«erred that s9 42, 
43, and 45 related to partners as well 
as to other co contractors, and that il 
the Legislature bad intended to except 
partners from the provisions of this 
section It irouW haro done so in express 
viords Soc, hoYicycr, Lalsmtshanlar V 
Itshnuram (1890) Ji Bom 77, wlicro 
the Court held, without an^ rcfcrenco to 
tho earlier case, that the liability of 
partners was Joint, and that no oiio 
partner could chnngo it into o joint aiil 
Kcreral fiahilitj x^ithout the eon'rt’nt of 
llie othir partners 

(r) (1897)21 ’'fad 250 Soo also (IS7SJi 
3 Cal 353 350 3CO and (1900) 22 AU* 


307, 3J5, ijjn Da/ft Patil v 
h$fhna lasuJUi (PaO) BJ Bom 0 j 2. 
121 1 0 581 AIK 1930 Bom C 
(«) Sw 29 of the Codo of Civil 1’^ 
cedare, |SS2 (nOH 0 J, r G, Code 
of 1008) runs as follows ' The pUmtifl 
map. at his option, jom as pvrtics to the 
same suit all or any of tho persons 
scvcnvll^ Of jointly and ecvcnib liable 
on any one contract, inthiding [ vrtKs to 
bdUofexchiiigt. luntf and promU-vory 
notes ' Tho jiidsncut n-can to awnme 
that Iho effect if s 13 was to mAt flU 
joint contracts joint and fcviral 
Molshlllfc) inf MS 1 Chdlulhai llmram 
(1692) 17 Bom C 11. andJ/«*"'"”^ 
tshmv 
bo7 310 
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of the Code of Cml Procedure, wliicli relates not to joint, but to se\eral 
nnd to joint and sc^ oral, liability The same yiqv, of the section has 
been taken by the High Court of Lahore (t) 

In this connection iiiaj be noted 0 1, r 10, of the Code of Cml 
Procedure, vrhich pro\idcs that the Court mnj order, cither of its own 
motion or on the application of a parly to a smt, “ that the name of 
any person i\ho ought to ha\c been joined, whether as plaintiff or 
defendant, or ^\hosc prc'cncc before the Court may be necessary in 
order to enable the Court effectually and completely to adjudicate 
upon and settle all the questions m the suit, be added ” The effect of 
s 43 being, accordmg to the aboac decisions, to render the babibty of 
jomt promisors jomt and scicral and to exclude the right of a jomt 
contractor to be sued along with his co contractors, the provisions of 
0 1, r 0, arc applicable to the case, and the promisee is at liberty to 
sue any one or more of the joint promisors But this right is distmct 
from, and does not affect, the right of a defendant to apply to the Court 
under 0 l,r 10, of the Code to ha\ c lus co contractor added as a party 
But such an application, it is conceued, can be sustamed not on the 
giotmd that the joint contractor “ought to have been jomed” as 
defendant, but only under the latter branch of the section, if the 
Court considers it necessary to do so («) 


(0 Muhammad S«mail Khan v Saad 
vd-din Kfan (1927) D Lah 217 lOt 
1 C 700 AIK 1027 Lab 819, Jaff 
Laly <8Ai6 ZoZ (1902) Punj Rcc no 37, 
Thomas Beck v Thomas SiddU (1892) 
Punj Rcc no 11 Ltringilone t Ftro 
Btn (1914) PuDj Rcc no 19" p 390 
(joint tenants) Lt^tdalor, Union Bank 
of Ind a y Gobind Singh (1023) 4 Lab 
239 771 C 338 AIR 19‘’jLah 148 
(partners) 

(u) Note the observations of Strachey 
CJ in Muhammad Allan y SadheBam 
Singh (IDOO) 22 All 307 31G 317 In 
their note to s 43 Jlessrs Cunningham 
and Shephard at pp 153 159 oftleir 
commentary on the Indian Contract Act 
"til cd saj that if this section is 
intended to deny to joint debtors tho 
right to ho sued jointly in one suit, it 
involves a departure from English laiv 


and that * m vieiv of this section and 
the 29th section of the Code of Cml 
I roceJure it is clear that the non 
joinder of a co debtor is no ground of 
defence to a suit but it is apprehended 
that an application made under the 32nd 
section of tl 0 Code to add as a defendant 
an omitted co debtor would h<. dealt with 
in the same manner as it is in England 
I cannot agree nith this view As tho 
judgments in Kendall y HamiUon (1879) 
L R 4A C 504 show such an apprecia 
tion Mould in England bo dealt with m 
tl e same manner as tho old plea in abate 
ment and tl c effect of the latest decisions 
IS that a joint debtor though he has not 
an abiolutc has an ordmaiy and a prtma 
facie right to have his co debtors joined 
Ififnm Sons d Co y Balearres Brook 
SUauiship Co [1893] IQ B 422, 
llobinsony CetseZ [1894] 2 Q B 685 ’ 
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Co-heirs — This section speaks of t«o or more piasons mokuig a 
joint promise, and it has no apphcation where parties become jomtly 
interested by operation of law m a contract made by a smglc person 
Hence the section does not apply to the case of several heirs of the 
original debtor, and they all must be joined as parties to the suit (t) 

Co-tenants The prolusions of this section have been apphed to 
;oint tenants (w) 

Contnbutioii between joint promisors — This clause represents tlie 
doctrine of English equity as distinct from that of the Common Law 
Courts It would be useless to cite English authorities 

Joint tenants are joint promisors , therefore the liability is only 
to contribute to the performance of the promise Hence if one of 
se\ eral persons jointly liable for a debt is sued, and is compelled fo 
satisfy the debt and the costs of the suit, he can only call on the others 
to contribute in respect of the debt, and not in respect of the costs (x) 

When liability to contribute arises —In a case decided before the 
enactment of tho Contract Act, it was held that the mere existence of 

Note also the observations of Crowe J Crotre corresjionds to a considerable 
in V Jait/a (1001) 25 Bom extent with that of Messrs CunmagLaffl 

378 386, where the learned Judge sa^s and Shephard We agree with Blrachey 
With regard to tho argument based on C J m IhmUng that an application 
the provisions of s 43 of the Contract under 0 l,r 10 to add as defendant an 
Act, it seems to me that that section omitted debtor should not bo dealt 
merelj tabes away the right of a joint as in JEngland but on tho principles 
debtor to bo sued jointly and to plead expressed in tho Contract Act and to bo 
jn abatement aright which was abolished reasonably inferred from its language 
in England by the Judicature Acts It As to the practico in amendment sec 
IS still open to a defendant to apply to Muhamtiad /small AAan v Said ud-dii* 
tho Court for joinder of a person who Ahan(l927) 101 1 C 700, V I K lJ-7 
ought to ha^o been included m tJ o Lah 819 

action and to use the words of tarl As to Coses under tho Bengal Tenai ey 

Cairns L C m A rnJalM /fami/loa (1879J Act sec Chamatkan v Tnjina 
4 App Cas 504 the application to ha\o (1913) 17 C W A SJJ, ^ ^ 

a person so omitted included as a defen (0 Soliail v An*^ u f 

dant ought to bo granted or refused on (19IC)24Cil A J 371 3o I C 551 
tbc same principles on which a plea iQ (») Ainloih v Juluna (1011) - 
abatement would ha>o succeeded or L J 492 J ayhunalh JMu v ^ ^ 
failed Sec 32 of tho Cnil I roccduro CAnudAun (192") " ^ . ' 

Codo gi\es the Court absoluto <li«rrtion I C 484 \ I B 19 7 I d * . 

tiller on apphcation or « ^ » nfi, to (x) I uuyih % Itlon 
dismt's or add parties A I’ 102 

The ojinion impressed bj Mr JustitO 
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a decree ngiin^t one of sc\cral joint debtors does not afford ground 
for 'i '!UJt for contribution against the other debtor? “Until he has 
dicclnrgcd tint which ho pi} sought to be treated ns a common burden, 
or at anj ntc done something towards the dncliargc of it, he cannot 
say that there is ana tlnng of which he has rchea cd his co debtors, and 
which he can call upon them to share with him ” {y) And the law* 
under the Contract Act would appear to he the same see illustrations 
to the section (s) 

Contnbulion as between judgment debtors — The question as to 
whether, as between persons against whom a joint decree lias been 
passed, there is any right of contribution at all depends upon the 
question whether the defendants jn the former smt were WTong doers 
m the sense that tho} knew or ought to ha\c kno\vn that they were 
doing an illegal or wrongful act In that ease no suit for contribution 
will he (a) Thus where a decree for costs against two defendants 
jointly was executed against one of them, who had set up a false 
defence m the suit in collusion with the other, and the former sued the 
latter for contribution, it was held that the suit would not he (6) 
The High Court of Madras has considered it on open question (c) 
how far the rule m MerryticaOicr \ Ntxan{d), which lays down 
that there is no contribution between joint tortfeasors, was appheaWe 
to India, haaang regard to the observations of Lord Herschell in 
Palmer v etc , Steam Skipping Co (e) where the noble lord 

said that the rule did not appear to him ‘ to be founded on any principle 


(y) Itam Fershad Singh v Attrbhoy 
Singh (1872) 11 H L R 70 
(?) Seo Abraham v Jlaphial (1016) 39 
Mad 288 291 27 I C 337 

(а) Sipul Singh y ImntTeicart {18SO) 

5 Cal 720, citing Jlerrtftccalher y A $mn 
(1799) 8 T R 186, IGR R 810,<th« 
real leading case H however, t 

Jams (1827) 4 Bing CO 29 R R 603 
See [1894] A C at p 324) , Han Saran 
2IaUra y Jotindra Hohan Lahtn (1900) 
5 C H N 393 Jfohtsh Chandra T 
Boydya Aalh (1901) G C W N 88, 
A’rwAna Bam v Jfaimmi Seimk Stngh 
(1887) 0 All 221 

(б) layan^ra v Panyrin^ol (1883) 7 


aiad 89 Sudhu Singh v Lthna Smgh 
(1901) Punj Rec no 7 Gobmd Chundtr 
> Sngobmd (1897) 24 Cal 330 See 
also as to contribution betneen judg 
ment debtors Brojendro Kvmar Boy v 
^o«A Behan Boy (1886) 13 Cal 300 and 
ImLakmana Ayyan v Bangasami Ayyan 
(1894) 17 Mad 78, where it was held 
upon the facts of the case that one judg 
ment debtor against whom evecution had 
been levied was entitled to contributio 
against the rest 

(«) Panda v Jujusti Panda (190 
SjAIad 609 

(d) Seo note (o), above 

(e) [1894] A C 318 ■)‘’4 
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brought hy some of them only, and the other promisees are subsequently 
added as plaintiffs, whether on objection taken by the defendant (r) or 
by the Court of its own motion (s), the whole suit wiU be dismissed 
if it IS at that time barred by limitation as regards the ether 
promisees 

IVitb regard to partnership smts the Code of Civil Procedure 
inOS 0 30, r 4, p^o^nlcs as follows — 

“ (1) Notwithstanding anything contained in section 45 of the 
Indnn Contnet Act 1872, where two or more persons m'ly *5uc or he 
sued m the name of a firm under the foregoing proinsions nnd any of 
such persons dies, whether before the institution or during thependenev 
of -my suit, it shall not ho necessary to jom the legal repre^entatu e 
of the deceased as a p'lrty to the 0b5er\ c that this rule applies 
only where the firm, named as such, is a party to the suit It docs 
not enable one of se^ etnl co contnetors to sue in his own name alone 
Where a suit was brought in a firm name for an alleged debt to the 
firm, and the Court doubted whctlior tbe firm was proved to cvi t, 
but was clear that if it did no contract with it was «hown so that the 
name of the firm was m effect struck out of the suit, one of the alleged 
partners (who was already a patty) claimed to carry on the suit, 
taking advantage of the aboae rule in hjs own name without joining 
his CO contractor ^ and this was rightly disallowed (t) 

“ (2) Nothing in sub rule (1) shall bmit or othcrwi'se affect any 
right which the legal representatuc of the dccca'^od may ha^c (a) to 
apply to be made a party to the suit or (b) to enforce any claim against 
tlie suma or or aurNaa ors ** 

Reference to this Rule is omitted, I knou not why, m a Bomhai 
ca<5c of 1^27 which amacd at the same result (u) 


L R U7 109 I C ag A J B 
m S Rom J91 But if a contract is 
euterwi into ^nth one partner only it js 
competent for him to maintain a aoit 
Iv him^U without mating hia pirtnera 
co plamtitTs UcAr v CW<i /*ari 

(lOOG) Ihini Rco no 127 

Riftiv (1902) 2o aud 20 

/mam T ii?0'lAar(1692) All H N 
104 

(f) /'arTw<f>t‘l y pam!n!l Koondoo 
(ISSl) a CaI 815 Anhfar r 


RAojron (18S3) 7 Som 217 
T i>tr&Aai (IS97) 21 Bom 5S0 
(a) /mam ud-dia r iihJiar {i'^0’} U 
Alls'! ramAinftirr -fWi/CAan/m 
(190S)35Cal 519 

(() Uar, Smgh r Abw"! 

Pam (19 C) S I^h f 100 1 C 
7Sl \ 1 R 1927 Lah 115 
(«) /)frjA» r Lam'hani 20 
I R 14" 1001 C 093 a I R 

Bora 12o 
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Validity of discharge hy one of several joint promisees —See notes 
under the same head to s 38 (p 277 above) 

Suit hy a surviving partner — The general rule of English law is 
(contrary to the present section) that joint contracts are enforceable 
the sum\ors or suraiaor alone There is an equitable exception, 
founded on mercantile custom ns to debts due to partners , buteacn 
m this case, ** though the right of the deceased partner devolves on 
lus executor, the remedy suraaaes to his companion, who alone 
must enforce the right by action and will be liable on recovery to 
account to the executor or ndmimstrator for the share of the 
deceased *’ (w) The present section extends the mercantile rule of 
substantia e right to all cases of joint contracts But it does not follow 
that it was intended to alter the rules of procedure m cases where the 
mercantile rule of substance was already admitted It seems therefore 
to be the better opinion that the representatives of a deceased partner 
are not necessary parties to a suit for the recovery of a debt which 
accrues due to the partnership in the lifetime of the deceased (ta) It 
has been so laid down by the High Courts of Allahabad Bombay, 
Madras and Lahore , but the contrary has been maintained by the 
Calcutta High Court (x) English hw and the alteration of it by the 
Act Trero discussed and the difficulty occasioned by the words “ as 
between him and them ’ m connection with this point was considered 
by Farran J in Molilal \ GheVabhat (y) The learned Judge there 
stated " It IS difficult to give these words their full effect if the sur 
anving contractors m the case of partners are allowed to sue alone 
The right to performance of the contract as far as the other contractmg 
party zs concerned rests just as much with the representatia e of the 
deceased partner as with the surviving partner Can the latter then 
sue without joining the former as a party to the suit’ Logical 
consistency points to an answer m the negative The case of partners 
IS, however as we have shown anomalous and we thinh that, as the 


(v) Wiliams on Executors 12th ed 
618 

(w) Oobind Prasad v Chandar Selhar 
(1837) 9 All 486 Zlotilal v OMlabhat 
(1S92) 17 Bom C 1 a dt/OTialfia Aytfar 
V Cfiinnasamt Aaik (1803) 17 Mad 18 
Debt Das v 2,trpal (18DS) **0 All 36o 
Ugar Sen v Lathm chand (1910) 32 All 
C3S V U paj T Cforge Knight (IDOG) 


Punj Rec no 10 21ool Chand y Mul 
Chand (lO-'S) 4 Lah 142 71 I C 9al 
AIR Lah 197 
(ar) Pam \orn»nr /?amCAu7Kler(1890) 
18 Cal 86 Dat sea Bal Ktssen Das Daga 
1 Kanhya lal (1913) 17 Cal L J &18 
atpp 651 652 21 I C 509 
(y) (1892) 17 Bom 6 14 
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Legislature has Rot enacted that the representatives of a dece-isd 
partner must ]om m suing m a partnersbp contract jointJj with the 
surviving partners, we are not wrong in holding that, notwithstanding 
the provisions of the Contract Act, the old practice of the Small 
Causes Court need not be changed ” 

The case is not htcraliy covered by s 263, hut it may be held tint 
a contrary intention wjthm the meaning of the present section snfh 
ciently appears from the nature of the transaction when it is once 
ascertained to be a partnership transactions regard being had to the 
Uniform and well understood course of practice 

With regard to the siipposed anomaly, it disappears nhen we 
remember that m mercantile usage the firm js regarded as a person 
distinct from the individual partners so long as the partnership evists 
and is not fully Wound up , and this view is now to a certain ertent 
recognised in English procedure by allowing actions to he brought by 
and against partners tn the name of the firm («) Very much the same 
procedure has been introduced by the Code of Ci\ il Procedure, 1D08 (a) 
In so far a« the firm is treated like a person, tho cteoutors of a 
deceased paitnef arc no tnore appropriate parties to the recovery of n 
liartnership debt than the executors of a deceased slmrcholdcr to tho 
recovery of 'i debt due to an incorporated company 

Deceased partner’s estate -^Thc High Court of Bombay has 
decided, after full examination of tho Kulc and the present section of 
the Act m the light of both Indian and English authorities, that vshcre 
a partner has died before the commencement of a suit against the firm, 
the Rule does not enable the plaintiff to make the deceased partners 
separate estate liable without adding his legal representatues as 
parties (&) 

Suit by representative of deceased partner — The reprosentatuc of 
the estate of a deceased partner may maintain a suit for the recover) 
ot 1 partnership debt, and may join the eumving partners ns defendants 
rn the suit where they refuse to join as plaintiffs (c) 

Eight of petfomiance ot reptesenfaliTo Jointly wiUi tumror— 
\tTierc, by the terms of a mortgage interest ir es pa; able Ip thenie^ 
TTorfsTwroTTiiSl, Dljrst (lestj C1 Ilom OSS. 105 ' c 50s 
of Ijiw of Iiartncrship 12th cd p J4S A t It 102“ Iloiii 5S1 

(0) SCO Order \XV M rtya Cs'rr™ ■!/»« o Y 

(1) Malhvradtts Y Ebrct!i»m fa^ll>hoy Sattwix (1825) 21 bom H- 
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gagor to two mortgagees jomtly, it was licld that upon the death of one 
of the mortgagees his legal representative was entitled to a moiety of 
the mterest due under the mortgage {d) 

Survivorship m case o! Government Securities — The Indian 
Securities Act X of 1920, 8 4, runs os follows — 

4 (1) Isotwithatanding anything m section 45 of tho Indian Contract 
Act 1872— 

(o) when a GoTcmmcnt security la payable to two or more persons 
jointly and either or any of them dies, the security shall bo payable to the 
survivor or survivors of those persons and 

(6) when a Govcramcnl security is payable to tn o or more persons 
severally and either or any of them dies the sccuiily shall bo payable to 
the survivor or survii ors of those persons or to the representative of tho 
deccaswl or to any of them 

(2) This section shall apply whether such death occurred or occurs 
before or after this Act comes into force 

(3) Nothing 1 crem contained shall affect anj claim which any repre 
Bcntatires of a deceased person may have against the sumvor or sumvors 
under or in respect of any security to which sub section (1) applies 


Time and Place for Performance 
46. — ^^Vhero, by the contract, a promisor is to perform 
his promise without application by the pro- 
misee, and no time for performance is specified, 
the engigement must be performed within a 
rc'vsonabto time 


Time for per 
formaneo of pro 
niKo where no 
application is to 
be made and no 
time is specified 


Pxphnation — The question “ wimt is a reasonable 
time ” IS, in each particular case, a question of fact 

“ Engagement ” — Tlic word " cngigcment ” in this section is n 
sur\n%nl from the language of the original draft, in wluch for some 
reason not casj to understand it is constantly used instead of ‘ agree 
ment *' or ** promise ” Here it la smonvmous with '* promise ’ 

Reasonable time — It is niso tliflicult to understand why decisions 
should be reported on the question of what is reasonable time which w 
declared hj the Act itself to be always a question of fact , hut, having 
been reported, tlicj must l*e mentioned ^\^lcre the defendants 
agreed to suppl) coal to the plaintilTs from time to time, as requinxl 
by the defendants, on reasonable notice gi\en to them, a notice given 
by tbc plaintiffs on the 22nd Julj, 18^*', for the supply of 2 C48 tons 
of coal on or liefore Sl't Augu<t, IS'IS was hcl 1 not to reason 
able (e) Jenbins C J paid ' Pirhaps it might have been physicaDv 
(rf) Kan Am x I iSjmim (tj Tkt Coal Co , LU t Umu 

25 Mad 385 IT*! « ^ Co 24 Ecsa.ff* 101 
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possible for the defendants to cany out such an order, hut it would 
clearly have required an effort which the plaintiffs had no n^ht to 
demand I do not thiiih that a notice involving such an effort from 
business men with innumerable other matters to attend to can be 
held to be siicb a reasonable notice as was intended by both pirties 
when this document was given ” WTiere the defendant agreed to 
discharge a debt due by the plaintiff to a third party and m default 
to pay to the plaintiff such damages as he might sustain, and no time 
was fixed for the performance of the ohbgation, it was held that the 
failure of the defendant to perform it for a period of three years 
amoimted to a breach of the contract, as that was a sufficient and 
reasonable time for performance (f) 

Compare the Negotiable Instruments Act XXVl of 1881, s 105, 
which runs as follows — 

“In determining what is a reasonable time for presentment for 
acceptance or payment, for giving notice of dishonour, and for noting, 
regard shall be had to the nature oi the instnunent and the usual 
course of dealing with respect to similar instruments , and in cilcu 
lating such time public holidays shall be excluded ” 


47.— When a promise is to be performed on a certnin 
Time and place <3ay, and the promisor has undertaken to per- 
wE Without application by the promisee, 

EnoapEaS promisor may perform it at any time 
to be made diirhig thc usual hours of business on such 
day and at the place at which the promise ought to be 
performed. 

Jllustraltfin 


A promises to deliver goods at JI a ■wanibouso on the 1st January 
On that day A brings tlie goods to B ’a trarehon'ic, but rUct the umal hour 
for closing it, and they arc not rcecivcd A has not perforffle'lhw pronuv 


Common Law tnle.— Tins section, with tho illustration, simphrifs 
the rule Accordmg to the Common Iw ns Joiil down m She onl) 
modem rase on the siiliject (d) the illustration would hate run thus 

(/) Doromaa . An^ccUUv, (ISM, (n) Startup V VueduuM (I'lS) ’ 
23 Mad 441, Sulnmaman v Jfurtia Man A 0 503 d It B 810 
fJf>J2)35Mad CJO, 17 7 C 7J1 
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“ B 13 not bound to bo at the warehouse to receive the goods after the 
usual hours of business, and if he is not there A has not performed his 
promise If B is there and could receive the goods before midnight, 
but refuses to do so, A has performed his promise ” There are some 
further mmutc distmctions m Bnglish Jaw which it would be useless 
to cite here {h) The amendment made by this section is obviously in 
accordance with good sense, though the English rule is capable of a 
logical explanation 

Dehvery on Sunday. — In a suit for damages against the defendant, 
a German, for non delivery of goods, it was contended that he was 
not bound to deliver the goods on Sunday, which was the last day 
named in the contract for performance It was held that the ** Lord’s 
Day Act ” did not apply to India, at any rate not to the defendant, 
who was a German, and that, m the absence of a custom to the contrary, 
he was bound to dehver the goods on that day if they had not already 
been delivered (i) 

48. — ^Whcii a promise is to be performed on a certam 
Application for day, and the promisor has not undertaken to 

pcrformanco on . , 

certain dsy to be perform it witliout application by the pro- 
misee, it is the duty of the promisee to apply 
for performance at a proper place and withm the usual hours 
of busmess 

Exflanalion — The question “ ivhat is a proper time and 
place ” is, in each particular case, a question of fact 

The proper place imU of course be the place named in the contract 
if any ^Vhcre more than one place is named, “ it is for the person to 
nhom payment is to be made to fix the place at which he will be paid , 
until he has selected the place at nhich he wiU be paid there can be 
no default ” The English decision from which we quote would pre 
sumably be followed here (j) 


(A) Thfy *re stated in Leake, "th ed , /r«jrom r IJanandny (1920) 32 Cal 
C39— C42 L J HO, 6S 1 C 39C 

(») loIcAand i?allu«n x John L {j)Tkomx City Fict UilU {\%$'3) iO 
htnloi (16'*0) JS Bom 33S See also CL D 3o", SCO 
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49.— men a promise is to be performed without appli- 
rkco for per- promisee. and no place is fixed 

’’no performance of it, it is the duty of tbo 

SSLpta promisor to apply to the promisee to appoint 
fixed for pcriorni. a reasonable place for the performance of the 
promise, and to perform it at such place (b). 

Illustraiion. 

A. undertakes to dclirer a tliousand maunds of jutci to B. on a fixetf 
day A. must apply to B. to appoint a teasonablo plans for the purpose of 
rccemng it, oud must deliver it to liim at such place 

Rule oi CotniQoii Law. — the Commoix Law the ntle as to moiicv* 
payments (which, however, is rendered practically obsolete by the 
methods of modern business) is that, if no place is named, the debtor 
is hound to fmd the creditor, provided he is within the jurisdiction (/) 
but if the obligation is to deliver heavy or bulky goods he must pro- 
cure the creditor to appoint a place to receive them. “And so not 
a diversitio between money and things ponderous, or of great 
weight ” (fjt). The present section lays dov,*n a reasonable rule for all 
cases without distinction. The late Tyabji J. seems at first sight 
to have overlooked the present section when he said that “ where no 
specific contract exists as to the place where the panuent of the debt 
is to be made, it is clear that it is the duty of the debtor to make the 
payment where the creditor is ” (o). But perhaps his words were 
intended only to cover the case of the promisor failing to apply for the 
appointment of mcasonablc place (p). The words “ uo place is fixed 
do not exclude any inference the Court may draw as to the intention 
of the jwrtics from the nature and circumstances of the contract, 
especially where the obligati on is to iwy money jg). 

(l) Qu. whether failure toperfonu this 
preliniliuu^' duty amounts to a trcael* of 
the whole contract. Sec -Irmituyc v. 

Jnsole (1S50) SO R. R. 38S ; U Q. B.72S. 

(f) Sec //aWane v. Johnson (1853) 8 
Kt, CS3; 91 R. R. 705; 

Jl/mremal v, .S'urfljnol OonWro’ (1'"'7) 

9 Bom. L. R. 003, at p. OU ; / « 

Manjni/x v. Tiralh/i^wj’jyt {’i 
Bom. B. R. 093. 

(m) Co. Bit. 2101. TJr 1 " ' 
traTflhi'g about England witL : ; 

ftim of moftpy, 


soMoos ia Litthton’s time and arp-cci- 
able in Coke'e, di>c$ not s«r4 to h*ie 
Ixfn thought of as on ohjectixO. B-t 
ar^liaie law rarely faiours JeMers. 

(o) Jirof.Yef V. Surnjmnl ({90(') 59 

Bom. 107, at ^ 17J ; f'-*' oNo 
V. f/onfe (1637) II 

(|>) ^oai'rnw ^ 

Co.(l027)B. i: ‘.2rf5.rC3;f- 

Bom. B. R 192 : 

10-*7 r. c. 15’' 

< 7 ) 
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Place ol delivery. — ^\^lcrc 1>> nn ngreement for the silc of goods S 
it ins stipuhtod that the goods i\cre “to be delivered nt nn^ place 
m Bengal in March and April, 1891,*’ nnd it v as added, “ the place of 
delncry to be mentioned hereafter,’ the Judicial Committee held that 
the buyer had tlie right to fix the place, subject only to the express 
contract that it must be in Bengal and to the implied one that it must 
be reasonable The use of the words “place of dcliacry to he men* 
tioned hereafter” did not take nwayihat right, nor did they leave 
the question of the place of dehverj to be settled by a subsequent 
agreement If the latter had been meant, the expression used would 
have been “agreed on ” instead of ‘ mentioned ” It was also held 
that such n contract docs not fall within s D1 of the Act (now s 3() 

(1) of the Indian Sale of Goods Act 1930), hut rather resembles what 
IS contemplated in the present section (r) 

“Without apphcation by the promisee.”— This section docs not 
apply to eases where moncj is made payable on damnd by the 
promisee (s) 

Place o! performance m pokki odat contracts —In the ease of palkt 
adat agency the place of pa^anent is the place where the constituent 
resides, unless he has chosen to Ax another place by express direction (0 

Performance in 50. — Thc pcrformnncc of any promise 

manner or at time , , 

proacnbcdoraanc may bc made in any manner, or at any tune 
i>y pro promisee prcscnbcs or sanctions 

Illuslraltons 

(a) B owes A 2 CMX) rupcea A desires B to pay the amount to 
A 8 account uith C a hanker B who also banks with C orders the 
amount to ho transferred from bis account to A « credit and this is dono 
byC Afterwards and before A Lnowa of the transfer C fads There bas 
been a good payment by B 

(b} A and B aro mutually indebted A and B settle an account by 
setting oS one item against another, and B pays A the balance found to 
be duo from him upon auch settlement Thu amounts to a payment by A 
and B . respcctirely, of the sums wbicb they owed to each other 

(c) A owesB 2 000 rupees B accepts some of A s goods in reduction 
of the debt The dclireiy of the goods operates as a part payment 

{r} Orenon t Laehmt Aarain Augur Bom 301 As to the incidents of palli 

teals (1890) 24 Cal 8, L It 23 I A odal m general, see ATanji v Bhagwandat 

119 (1005) 7 Bom L B 57, at p 65 and 

(«) Itaman CktUiyar r Gopdlachart b c on app nont Bhagicandas t 

(1008) 31 Mad 223 atp 228 Aanji (1906) 30 Bom 205 

(1) Ktdarmal y Surajmal (1908) 33 
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49.— '■When a promise is to be performed mthout appli- 
Haco fcr per '^y promisce, and no place is feed 

SS“”“herl '’”0 performance of it, it is the duty of tlio 

So'andnophM ®*PP'y ^ ^be promisee to .appoint 

fixed tor perform a reasonable place for the performance of tbe 

ance _ 

promisej and to perform it at such place (k) 

Jllaalratton 

A uuderta,kca to (khrer a thousand maunds of juto to B on a fixed 
day A must apply to B to appoint a reasonable place for tlie purpose of 
receiving it, and must deb\er it to linn at auch place 


Rul6 of Conunou Law. — In the Commou Law the rule as to iuoiie\ 
payments (which, ho^\eve^, is rendered practically obsolete by tlit 
methods of modem business) is that, if no place is named, the debtor 
IS bound to find the creditor, provided he is witlim the junsdiction (0 
but if the obligation is t<) deliver heavy or bulky goods he must pro 
euro the creditor to appomt a place to receive them " And so not 
a diversity between money and things ponderous, or of greit 
Weight ” (m) The prc«!Cnt section Kys down a reasonahle nile for all 
cases Without distinction The late Tyabji J seems at first sight 
to ha\ e overlooked the present section when ho said that *' ^'bMC no 
specific contract exists as to the place where the payment of tbe debt 
IS to be made, it is cleat that it is the duty of the debtor to make the 
payment where the creditor is”(o) But perhaps his words wore 
intended only to cover the case of the promisor failing to apply for the 
a]^pointZDent of a Teasonahle phcc (f>) The words “no place isfL\ed 
do not exclude any inference the Court may draw aa to the intention 
of the parties from the nature and circumstances of the contract, 
especially uhere the obligation is to pay money (g) 


{l) Qu -vyhetbor failure to perfonn this 
preliDitinrj dutj amounts to a breach of 
the wJiolc contract See .Ifwiitoyc v 
/nsok (1850) SOU U 388 , H Q B 728 
(i) Sec llaWane r Jchn*i>^ llBS3) 8 
Tx CSO , 91 U U 705 , hx^armnl 
JBjuraurti \ fi'urajmnf Cuiini/rofi (I007) 
9 Bom L U 903, at p 911 , J’uUapjn 
l/anjaya ^ T iratftftfmppo (1905) 7 
Bom L U 903 

(m) Co Ltt 2101 Tlic tlangtr of 
travelling about In^lanJ «jtli od> tort 
sitl'^rtMe imm of rnonov, uhJcli v*aa 


serious iQ Littleton a time ami nppn'ei 
abk m Coke a, ilocij not e'-im to 
been thought of a? an objection Put 
archaic law rani) ift\our8 debtor* 

(o) yfohhl 1 Surcjmnl (I'W) 
Bom b"l . 

V t/orJcUBS7) lUhm C5<5 

(») Sonuntit JetiniuU ' T B Tutu < 
Co <1927) L r 5J I A nos, SCO, ^ 
How I U 1027, lO.'f C CIO. I J J 
IrtiT n C 150 

<7) Jh 
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Simultaneous performance. — ^This section cypresses the settled rule 
of the Common Law To understand the pnnciplc nghtly, ^ve must 
remember that m a contract by mutual promises the promises on either 
side are the consideration, and the only consideration, for one another 
But the terms of a promise may ciqiress or imply conditions of many 
hinds , and the other party’s performance of the reciprocal promise, 
or at least readiness and wilbngness to perform it, may be a condition 
It 13 obviously immaterial whether it is called a condition or not, if in 
substance it has that effect To say “ I will pay when j ou deha er the 
goods ” IS more courteous than to say “If you do not dehver the 
goods m a reasonable time you will not he paid”, but “when” 
imphes “ if,” and the result is the same And if it appears on the whole 
from the terms or the nature of the contract that performance on both 
sides was to be simultaneous, the law will attach such a condition 
to each promise, with the operation laid down m the present section 
Performance of one party’s promise may have to be completed or 
tendered before be can sue on the other’s reciprocal promise In that 
case It IS said to be a condition precedent to the right of action on the 
reciprocal promise 

Where the performances arc intended to be simultaneous as 
supposed in this section (goods to be dch\ ered in evchango for cash or 
bills, and the like), they are said to be concurrent conditions and the 
promises to be dependent Observe that " concurrent conditions are 
only a modified form of conditions precedent ” (x) 

Promises which can be enforced without showmg performance of 
the plamtiSs own promise, or readmess or willmgncss to perform it, 
arc said to be independent 

It 13 doubtful whether these terms arc of much or any real use 
” The real question, apart from all technical evprcssions, is what m 
each instance is the substance of the contract ” (y) But the terms 
cannot be said to be wholly obsolete, and acquaintance with them is 
necessary for the understanding of the English decisions 

In order to apply the rule of this section we must know whether 
the promises are or are not “ to be simultaneously performed ” This 
IS a question of construction, depending on the intention of the parties 
collected from the agreement ns a whole Before Lord ilansfield’s 

(x) Langdell, Summary, 8 32 II iZ/iama (1673) L B 7 £x atp 2G1 

(y) Icr Martm B Bradford r 
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(d) A desiTPs B , -who owes him Rb 100 to send him a note for Rs lOO 
by post Tbo debt is discharged as soon as B puts into the post a letter 
containing the note dul^ addressed to A 


Manner and tune oi perfotmance.-~This rule is elementary It may 
be doubted whether illustration (c) does not rather belong to s G3, hut 
no practical difficulty can arise The facts of illustration (d) must not 
be Confused with those which ha\ e given nsc to troublesome questions 
m cases of contracts by correspondence (ss 4 and 5, p 36 sgg aho\ e) 
Here a complete contract is assumed to exist It is hardly needful 
to add that where the request is to send not legal currency, but a 
cheque or other negotiable instrument, this does not imply any vina 
tion of the rule that payment by a negotiable instnunent is conditional 
on its being honoured on presentation "withm due time («) 

Payment to an agent, who to the debtor’s hnc^iJedge had no 
authonty to receive the payment, does not discharge the debtor (t) 


Performance of Reciprocal Promises 


Si . — \\''fien a contract consists of reciprocal promises to 
Promisor not be Simultaneously performed^ no promisor 
“renpS petfoim liia ptoroisc unless tlio promisee 
ready and OTlIing to perform liis reciprocal 
perform promise 

JUuslratfOnn 


(a) A and B contract that A shall deliver goods to 11 to he pa*d 1°^ 
hy B on delivery 

A need not deliver th {,oodri unless B is riady anil ^^»Ulng to lot 
tbo goods on dclivcrj 

B need not pay for tfic goods unless A is ready and willwg to dcJurr 
them on payment (lo) , 

(1) A andB contract that A shall delncr floods to B ivtainccto 

paid hy instalments, tbo lirit instalment to he paid on deliiciy i , f 

A need not dcln cr unless B » readj and nillmg to j ay the imtai 
ment on dcliiciy ,, , 

B need not pay the first instalment unless A H nnd^ and m p 
deliver the goods on pijment of the first instalment 


(«) Sco Kflarmat v Si'rajmal (1907) 
OBom L It 003, at p Oil 

(cl 1/<jeXen*ie v Shb Chwultr Seal 
(18'4) 12 B L It 3Co 

(ic) C/KT<!7ratelu Chetty ■{ Sunt \ 


Aitrain l<nlnn»n < (U’U 
I C 299, -19 Mai J J SW wfer* 
tho «cti n H ciliil Ut tlu^ I 

tnms to lnj owrloohetl 



ni NDIM 


\M> \MI11N«N»**S TO rilUOUM. 


R S3 of Act in ot putpo«<*ly )rlt the jwnt open ns ** in ench 

cs'c (le|>en(lmg on the tenn« of the cnntnict nnd the circnm'»tnnces o{ 
the esse ” 

It Foeins difllcult st ilu't iliv (csccpt ns to the unsettled question 
Isst mentioned, svhich is r«>nfineil to the sslc of goods h) instnlments) 
to ndd nn'rthmg m principle to the modem rule , nnd Indnn decisions 
nre, ns might be expcctetl merel} illustmtiic 

V contnet for the Pile ot shnres in n compin) to he tnnsferred 
into the nmic of the pnrchi'cr upon pijTiient of the pnee hi him 
on or before i ccrtim di) fulls withm this section, so that transfer 
of the shiris and piiinenl of the purchi«c monej should be con 
current acta (/) 

Waiver o! performance — The «cction does not of course, gi\c 
nnj Bi*ccial rcmeilj to a pirtj uho his chosen to perform his part 
ivilhout insisting on the reciprocal perfomnnee which was intended to 
be sunultaneoua mth his oun, ns where n seller of goods “ for cash on 
dchaera ” choo«c3 to dehaet the goods without receiving the pneo (j) 
Readiness and wiUingness — In the ca«c of a contnet for the sale 
of shares in a compani it is not ncco««atj , m order to prove that n 
% endor was read) and w illmg to perforin his p irt of the agreement, that 
he should he the bcueficial owner of the shares, or that he should 
tender to the purchaser the final documents of title to the shares 
It IS enough that he should be able and w illmg to constitute the pur- 
chaser the legal oimcr of the shares agreed to be sold Thus where the 
a endor tendered to the purchaser share ollotmcnt and receipt papers, 
and together with each a transfer paper and an application paper, 
both signed m blank hj the onguial allottee it was held that the 
a endor was ready and w ilUng to perform lus promise (A) But where 
neither the transfer nor the form of application for transfer was offered 
to the purchaser, nor had the vendor anj such documents signed by the 

(/) Impvnal Banking and Trad ngCo thing to do nilh it 
T Atmaram Madharji (ISQo) 2 B U C (A) /m^erwt Banking and Trading Co 
240, Imptnal Banking and Trading Ca t ^llmorom (1863) 2 B U C 

V Pranjnxindas Ilarjirandat 2 D U C 240 See also Farthudoi Franjivandas 
2o8 V ramlalBhagiratk{lSGQ)2B S. C dO 

ig) SooUan Chund v SeJ tUtr (1878) 1 whero eharo rcceipta Tvith applica 
Cal 25’’ The case turned really on e 39 tiona for transfer wtfro tendered to the 
(see p 281 tqq above) and it vas not purchaser 
seriously arguable that s 61 bad any 
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tune tte Courts were iacliued to hold eveiy promise or counant 
complete in itself and independent {z) But in 1773 Lord Mans6e]d 
said that ‘the dependence or independence of co\cnants ^as to be 
collected from the evident sense and meaning of the parties fnj, and 
similarly Lord Kenyon m 3797 » ‘MVhether covenants he or be not 
independent of each, other must depend on the good sense of the case, 
and on the order m vvhich the several thin gs are to be done "(6) . 
and such is the modern law 


There is a distinct question from that of “condition precedent," 
namely whether failure to perform some parts of a contract depnves 
the party m fault of any nght to remuneration for that which he Jns 
performed, and entitles the other to put an end to the contract, or 
18 only a partial breach which leaves the contract as a whole still 
capable of performance In dealing with cases of this hind it nia) 
be very difficult to ascertam the true intention of the parties “Wc 
have to “see whether the particular stipulation goes to the root of 
the matter, so that a failure to perform it would render the perform 
ance of the rest of the contract by the plamtiH a thing difioient ui 
substance from what tho defendant has stipulated for, or whether 
it merely partially affects it and may be compensated m daunges ” (c) 
Illustration (b) suggests, though it docs not actually raise or decide, a 
pomt which has given much trouble, and is not settled cither by any 
of the general provisions of the Act, or by any disposition of the 
chapter on the Sale of Goods If A fails to deliver the first instalment 
of the goods, or deUvers a short quantity, may B put an end to the 
contract ^ The better opinion, supported by decisions of tlie Court 
of Appeal m England and of the Supremo Court of the United 
States (d), is that, in the absence of any specific indication of a contrary 
intention, he may But there arc also decisions difficult to reconcile 
with this Mcw (c) The Bale of Goods Ac t, 1693, s 31 , 


(z) lor tlio history of Iho change fco 
LangtlcJh Suoimarj, 83 J30—143 

(а) Atnq$(on x Preahn, cited m Jones 
V Barlleij, Doug 050 , Findi Sel Cl 
735, 730 

(б) Morion y iam5 (1707) 7 T R 125, 
•I 11 R 395, Finch SeJ Ca otp 741 

(c) Icr Cut, iSrtlini v Oyr (1S70) X 
Q B D 183 

{l)I[oni-lv (lf.Hl) 7 Q B V 


02, Aomnyton ^ ]\Tiqht (1*^*0) IW 

V s is^ 

(e) Simison T Cnppm (1872) t I 
8 Q B 14. iretthx FiffdS"!)! 1^ 
OCR 20S, Mhicb decides onfl thtt 
failure in paj pient for one Irulal/Brnl U 
jiot a repudiation p( U t whole contrtft 
and to thaV coaf rme<I h 

Mtrstj SUtl and Iron Co'i Catt (IS*" ) 
0 \pp C» 431. reep SSJ fl-ore 
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AMjcfc goods arc ^oM for “cafli on dcli^cn*,” and thp \cndor Si 
deliver* 3 portion of thp goods aod the purchaser Oilcrs to pay the 
price thereof if certain cro*s-<bims »ct up by him are adjuslcyl, it 
cannot be «aid that h** b not ready and srillinrr to perform his promw*, 
as to entitle the \ endor to refuse defnery of tho renumirn pofyl" (p). 

Inordinate delay on l»oth 'ide^ b cnd<’nce of th** contract IWn" 
abandoned, and, if that inbrenee i* drawn, th** c<'*ntra/*t b pnforrifjiblc 
by neither party (j) 

ATcnnent ol pcrfoimance.— Accorling to tb«* Co-nmon rul'^ of 

p^earlins, whfre a contract consists of reciprocal prombes to b" «iinid* 
taneously p^rform«^, n‘*ilh<’r party to th** contract can maintain an 
action •without averring a performance, or an offer to pfodorm, on hts 
own part (r) , but th** nec»^ity for «uch ^p^ihc avenD‘’nt ha« b®^n 
abolishM in Encland for mom than half a century, and no'w no aver 
ment at all of th® performance of coD*ljnon« precedent is required m 
th** fij*t instance m eith'T Ensbnel (<) or India. Tb** English ml'* 
of practice has b^en repnxlccM h**!? m tbs' Cod'* of nvil Pro'vdore, 
ipns (0 


52. — ^Vhere the order m which reciprocal promises arc 
to be performed is exprctslv fixed hr the 

CM'f <,i t ^ *. 1 ’ t 

fffTsian- f! rv^ contmct, tb»*y shall be performed m that 
order , and, where the order is not expressly 
fixeel by the contract, thev shall be p®rformecl in that onler 
which the nature of the transaction require^ 

/I 

(•i \ E lL>l K •ii’l l'_J « *—1} A £it*l 

p-r» A ’f !•» p*-* »— •*! »» B 

to piv f It 

(V; X •£>‘1 B coc'ri 1 lijt X fLkll OTtr Lj f‘trk is In^ to 

F p-VF, miyi B to t^ f z : *t f • ti<» c‘ tb* 


(i) r. b C 0-1— XIX, r 1*. • 
WlC.r'^ 53 L.C 1C Uc^-tb-cMn^ilro 

(p) S<rLzx Ckxxi T ^ flWS/ 4 to «t** f-slFei:;* j1 

C»1 2i5. Fse-*"* t 1) 

if) pts’i ya c<} T /rjr Ct» 1 Ei**, 2^c , 6 n F 2ii, 

11915J 1 K E T‘ W D-^T n. r C 

(F) 5C-;-ul.c 
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original aUottee in lus possession, it was held that the vendor could wt 
be said to be ready and willing to perform his promise, as the aUottce 
had it in his power to decline to complete the contract until he hid 
executed the transfer and the application papers (i) Turther, it is 
not necessary to prove readiness and willingness that the leiidor 
should have made an actual tender to the purchaser of the transfer 
deed (j) Nor is it necessary that the % endor should haa e the shnres 
in his possession continuously from the date of the contract down to the 
time of performance If a party bound to do an act upon request is 
ready to do it when it is required he will fully perform his part of the 
contract, although ho might happen not to ha\e been ready hid he 
been called upon at some anterior period (1) But where the piirchnscr 
before the day fixed for delivery gi\ es notice to the ^ endor thit lie viH 
not accept the shares, the vendor is exonurated from giving juoof of 
his readiness and willingness to deliver the shares (1) Smuhilj as to 
goods, it IS a still more elementary proposition that a vendor maybe 
ready and wdlmg to dehver nothout having the goods m his actual 
custody or possession , it is enough if he has such control of them 
that he can cause them to be dehvered (m) And where the ' endor o! 
goods repudiates the contract on bemg called upon for delivery it is 
enough for the purchaser to prove that he vas ready and viHuig to 
carry out his part of the bargain, and had made prepirations vith the 
object of having the money ready m Innd to pa) for the goods f)n 
debvery This section does not require him to show that he made an 
actual tender of the money (n) But a mere demand for delivery of 
goods without payment or tender is not evidence of the hu) cr bemg 
ready and inllmg to pay on dehi cry (o) 


m JtvTdj ilcgjt V TouMon {|8C$) 2 

li H C 20^ 

(j) Imperial SanLiny and Tradinff Co 
^ rranjivandai llarjii-andas tlSftD) 2 
31 II 0 2SS 

(1) JnrOj Jlfdji V PouUoii (18W) 2 
B II C 253,250, Uajanl/hat Ilemchand 
y JIanchabhai halhanefiaiul (l&OC) 3 
B 11 C 75), 80 

(1) Dajaltai Dipchand r MantXlal 
i rijtbuLan (187j) 8 B II C- A C 123 
(u) hanmr Man bulh i ^a»^/ » 
Ganpat J at I i»t Jncan (1020J 01 I C 


304 A I U 102C Lflb 318 
<n} SArtrant \ jManp>j>al 3) 

Cft\ 865 ScoIcidiauouthoriticsBummr<» 

Mp Ganuk Dal Mar Das \ Jam \a{d 
(1027) 0 LaU IIS. 1C3— ltw» HI I ^ 
408, cp kidar hath Pthari Lfil > 
SS>n»tAu halK JlaJ (JWC) B Ub 

108, 00 1 C 812. A I B I"-’' 

170 

lo) And tho want U not I v 

tho d BO A *** 

not roadv v-dUrg W dt-brrr 

ffrwtla Chetijil Sons r Alarap'* Un 
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Wiorc pocxls nrc Foil for on tlch\cr},” nnd tlio %on(lor S‘ 

delivers n jx>rtion of tlio goo*!"* nn«l tlic pnrcli'iFcr ofTors to pi} the 
pnee thereof jf certnm cros's-chinw Fct np hj him arc adjusted, it 
nnnot h"* fii 1 tint he n not read} nnd atilhng to perform hn promise, 

«o as to entitle the a endor to refine deliierj of the rcnnining goods (p) 

Inordinate dcla\ on both sales is oMdenre of the contrict lieing 
abandoned, and, if that inferenee is drawn the rontrnet is enforeenhlc 
by neither part} (7) 

Averment ol performance — Arconling to the Common I*a\\ rules of 
pleading whore n contract consists of reciprocal promises to he simul 
tancously porformcil, neither part} to the contract can maintain an 
action vnthout n\cmng a performance, or an offer to perform on his 
owTi part (r) , hut the nccessita for such specific aaerment has been 
abolLshcd in England for more than lialf a centnr}, nnd now no aser 
ment at all of the performance of conditions precedent is required 111 
the first instance m either I ngland («) or India The Engbsh rule 
of practice has been reproduced here in the Code of CimI Procedure, 
1908 (0 


52. — ^^\^le^c the order in ninth reciprocal promises are 
. to be performed is expressU fixed by the 

formance of roci contract, tlicy sinll DC performed m that 
procsi promises Q^dcr , and, nlicrc the order is not expressl} 
fixed b} the contract, tlie) shall be performed in tint order 
which the nature of tlic transaction requires 

lUttStT'SC OM 

(a) A and B contract that \ shall build a Louse for B at a fixed 
price A a promise to build the house must he performed before B s promise 
to pay for it 

(b) A and B contract that A shall make OTcr his stock in trade to 
B at a fixed price and B promises to giTO security for the payment of the 


tenno <t Sons (1924) 49 Mad L J SOO (<) R S C Order XIX r 14 2 

86 I C 299 Sm L C 16 Under the old rule it was 

(p) SooUan Chund V iSe^if/rr (1878) 4 enough to aver substantial readiness and 
Cal 255 willmgness Ha cson r Johnson (1801) 

(9) Pearl Mill Co v Iry Tannery Co 1 East 203 , 6 R P 252 
[1919] 1 K B 78 (/) See Order V*! r 6 

(r) 2 Smith L C 9 15 (I3th cl ) 
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money A ’s promise need not Iw performed imlil she soonrity a nirm 
for tie nature of the transaction reiinma that A should hare security before 
he deliTers up his stock 

This section is founded on the same English authorities as s El, 
and on simihr reasons, and does not appear to require any further 
comment'iry (tt) 


53 — Wlieu a contract contains reciprocal promises, 
pany'’ pmventml *0 Contract prevents the 

coutractw Intake from performing his promise, the con 

effect tract becomes voidable at the option of the 

party so prevented , and he is entitled to compensation 
from the other party for any loss which he maj siistam in 
consequence of the non performance of the contract 

Illutlraltm 

A audB contract that B sha]]ex«cutecertam^rorkfo^A foratlousand 
rupees B is ready and willing to execute the word accordingly, but A 
preTonts him from doing so The contract is voidable at the option of B 
and if ho elects to rescind it he is entitled to recover from A compensation 
for any loss which he has incurred by its non perforisancc 

Impossibility created by act oJ patty — This is m substance tbc rule 
not only of the Common Law, but of all civiUscd law (i) No man 
can complain of another’s failure to do something which he has him'^cU 
made impossible The principle is not confined to acts of direct or 
forcible prevention, which are neither frequent nor probable, but 
extends to default or neglect in domg or providing anything which a 
party ought under the contract to do or provide, and without u hich the 
other party cannot perform his part A man agrees to sell standing 
wood , the seller is to cut and cord it, and the buyer to tahe it avaa 
and pay for it The seller cords onlj a very small part of the uood, and 
neglects to cord the rest , the buyer may determine the contract and 
recover bach any money lie has paid on account 

“ This uas an entire contract, and as by the defendants drfaviU 


(u) Elemental^ illustration (certain 
paymenta to procctlo grant of o lease) 
Af\ani Dharthx v Banip SinjA (1028) 20 
All h 3 402 115 I C ~03 AIR 


1028 All 3G0 

(r) Sx) the rule appl eff I" 
i)ieX(188I)0App Ca 2^1 bytheHoo'^ 
of Lonla on an appeal from Scotian I 
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tho plaintiffs could not perform whit they had undertal en to do, they 
had a right to put mi end to the whole contract and recover back the 
money that they had paid under it , they were not bound to take a part 
of the wood only ” (w) 

If the prevention by default goes only to one particular term or 
condition of the contract, the party so prevented from fulfilling that 
term or condition is entitled to treatit as fulfilled, and insist on payment 
or other reciprocal performance accordmgly , or if there was an agreed 
penalty in the contract for non fulfilment, or an option to rescind the 
contract the other party cannot take advantage of it Especially is 
this the case with stipulations as to the time of completion “ If the 
party be prev ented, by the refusal of the other contractmg party, from 
completmg the contract within the time limited, he is not liable in 
law for the default ” (2) 

A railway contractor ordered a steam ercavating machine to be 
capable of digging a certain quantity of matcnol m a workmg day, 
and it was agreed that he was to be bound to accept it only if it per 
formed this on a fair trial at the place where it was to be used After 
1 partial trial the contractor said the machine had failed, and refused 
to accept or pay for it The maker contended that tho contractor 
had himself failed to provide the conditions for a fair trial This 
view of the facts was adopted by the Court, and both the Court below 
and the House of Lords held, as a consequence m law, that the buyer, 
having by his own fault prevented the application of the test agreed 
upon must accept and paj for the machmc as if tho test had been 
satisfied As to the original dutj of the buyer to secure the conditions 
for a fair trial Ixird Blackburn laid down this general rule — 

'Where in a v ntten contract it appears that both parties hav e 
agreed that ‘something shall be done which cannot effectually be done 
unlc'ss both concur in doing it the construction of the contract is 
that each agrees to do all that is necessary to be done on his part 
for the carrving out of that thing though there may be no express 
v\ ord& to that effect MTiat is the part of each must depend on circum 
stances ” (y) 

(u-) Cht T FJtvrJ, (l-a-) -TP T r»m(lR38)3M &U 3s- OP 1 
ISl 4RI1414 Cl - , prr Parte B p ClD 

{r) Fol-ait r Bury Comm trt<mer$ (y) ilaclay r (ISSl) 0 App C* 

(18CD) L R 5 C P 310 3"0 /Mne 231 263 
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54.— IVIien a contract consists of reciproc.al promises, 
ESpctotdeUnii of tteiu Cannot be performed, 

“4!di'\*hoS”‘b° perform.ance cannot bo claimed till 

SS'To'ntsT •'ooo performed, and tbe pro- 

juR of i-eciprocai inisor of the promise last mentioned fails to 
perfonn it, such promisor cannot claim the 
performance of the reciprocal promise, and must maXo coin- 
pensation to the other party to the contract for any Jos 5 
V, hich such other party may sustain by the non-perforni'ince 
of the contract. 

/ffu$^ra(ioita 

(a) A hires B s ship to take in and coafey from Calcutta to tho 
Ifaiintius a cargo to bo prontlcd by A , B receiving a certain freight lot 
its conveyance A docs not provide any cargo for the ship A cannot 
claim tho performance of B a promise, and roost make compensation to B 
for the loss ivhjch B sustains by the non porformiaco of tho contract 

(b) A contracts mth B to execoto certain builders’ srort for a fired 
price B supplying the scaffolding and timber necessary for the vorX B 
refuses to furnish anj scaffolding or timber, and the work cannot bo executed 
A need not execute tho ivork, and B is bound to make compensation to 
A for 6n> loss caused to him by the non performaneo of the contract 

(i.) A contracts irith B to deliver to him, at a specified price, certain 
merchandise on board a ship wjuch cannot arrive for a month, and B engages 
to pay for tho merchandise rvithm a week from the date of tho contract B 
docs not pay nithin a ireek A ’« promise to deliver need not ho performed 
and B must make compensation 

(d) A ptornises B to sell him one hondird bales of merchandise, to bo 
delivered next daj, and B promises A to pay for them oithin a month 
A does not deliver according to Jus promise B ’a promise to pay need not 
be performed, and A must make rompeiuation 

[P owes N a aum of money, payable m annual instalments, under a 
compromise decree P mortgages land to S on tho terms that S shitt 
have possevion for a certain term of jears and employ the mortgage moncv, 
which, in fact, is not paid to p , in discharge of tho annual instalments S 
fails to pay tho instalments p becomes entitled to rcileoTfi his Imd 
with Samvaley Prasad v 8hto Sarup (1P2G} 2 Luck 2"0. 03 I C TiO, 

A r R 1927 Ondh 12] 

Default of promisor in first performance. — -Thix ‘section corapXto't 

the declaration of the principles explained umlor a GI In practicotbe 

difHcuIty IS to knots whether the promi’ses in the case in h'^nd arc or arc 
not “ such that one of them cannot bo performed,'' etc Ont- w'sy tn 
uluch tho test 1*5 cxprcs'ied m Kngh'ib nuthontics is that, if ft plamti 
has himself broken some duty under the contract, and his default ij 
such that it goes to the uhole of the consideration for the promise Gur< 
upon, it IS a bur to bis suit, but jf it amounts only to a partial failure o 



nrrwiT or rnoMi^on in nn‘'T rinrnnM\sci. 


tJnl i{ i< n imtlrr for r^rnp^n^nli'^n l>r n cm»*-chim 

fnr •I’lmip • (:) 

W'h'Tf n ronlnrt a p1iipnwn''r nn I n chirtrrrr con* 

tntnrsl in tlio fi)Ilnwinp won!«, “ Uonprrtt lo nm^p nftrr fompl‘'lion of 
two country \*ojopf^ for I/>n«lon nn notice in Moy or Juno,’' nn<! tlio 
rliipowncr pne notice nftcr tlio \c'»cl hi 1 (V)tnpVtcil one no) npo onl\, 
nn 1 the clnrlcrcr rrfu*<vl to rinp the poo<!«, it w lie] 1, m n rtiit fiv tlie 
♦■hiponmrr fnr ihrmpo^ fnr hmcli of tlie coninct, tint tlie ilofonilint 
wi^ un lor the ciminulmre^ }u«itrie<l m rrfu'inp to jv'rfi nn lin 
pr mi«o (fl) Girth C T put the dccKion on the pround thit tin chu'e 
* after camplctnn of tvrocnnntr) xoiipe^ ” \rii u«o<l tomdicitc to the 
cTnnrrcr the time when the ^hip woiihl 1 m? mdy, nnd tint it wn 
Ts cs«entnl ft pirt of the contract m nn) other more direct «1ipuhtion 
m to timc(f») ^Iirhhi J hi«c«l hn jiKlgment on the fict tint thn 
rlninc C3n«titutc<1 n nntemi jnrt of the dccnption of the \c<‘‘el, niul 
thit the ship offeml not Iniinp completed two countrj lojigci, hut 
onl\ onc^uch \o} ige did not anwcrthedc'cnption m thccontrict (c) 
Trom either punt of \icw the flhoic cliu«e fonued n condition 
pnwlcnl to the iterformince of the coiitnct h> the shipoumcr, nnd 
the cft«c would ihui «ccm to fill un ler this »cction, though there n no 
reference to it in the judgments Where the contlition rchtes to a 
suppo«c<l existing state of ficts, as m J^fhn TJiirnerj (rf) it is not bo 
cni to find the most npjiroprntc section of the Act , hut the words 
of B 18, Bul) s (3) npjicir Bulfieicnt to co\cr such a CISC In 5ii«soji 
1 I xraijfja (c) the dcfcmlint agreed to sell to the phintiffs C 000 bigs 
of gingell} seed to be tklnered within a specified time Two thirds of 
the price w is paid in nd\ nice ond it was stipulated that the defendint 
should gi\t notice to the phintilTs as instalments of 1 000 bags were 
read} fur dilncr) — and ihit the pliintiffs should piy the balincc of 


( ) See the ob»crrAtiona of the Judicial 
Committee in Oxford v I romnd (1808) 
L H 2 P C 135, 100 In Ifliraroa 
Chtlltar T hannappa JIudaltnr (1020) 
80 I C 4ir A 1 It 1025 5Iad 1023 
the only question «as whether a certain 
xo idler held to bu nothing more varied 
the obvious etle< t of the Loiitraet 

( 0 ) fUmtng v Korgter (1878) 4 Cal 
237 

(6) 4 Cal p 247 

ic 


(e) lb p 2ol Irom this point of 
TKw the COSO xvas hko B<hn x IJurntst 
(1803) 3 11 A S 751 121 K It 701, 

whero tho description of a ship in a 
charter party as no v in tho port of 
Amsterdam was held to bo a sub 
atantive part of tho contract amounting 
to a condition 

(d) See last note 

(e) (1B80) 9 Mad 359 

St 
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» proportionate pfice on eacli mstahnent wien readj foT deliver/ 2So 
deb very v-as made withm the stipulated tune and after the e^pirition 
of that period the defendant delivered 3 000 bags to the p]ainhfr 
The plamtiffa did not pay the pniportionate price on those bigs when 
ready for dehvery though required by the defendant and the defendant 
thereupon rescinded the contract and declined to deliver the rems^unf 
bags In a suit for damages by the plaintiffs for non dehvery the 
Court held following JPreeth v Burr (/) and distinguishing If v 
Reynolds (g) that the contract was an entire one and that the piynieat 
hy the plaintiffs not bemg a condition precedent to the preparation of 
the remainder for delivery the defendant was notjustified in rescra Img 
the contract See the commentary on s 51 p 313 above 


55. — When a party to a contract promises to do a 
Eifect oi fa luro thing at OP before a specified time or 


xjisBtii 01 ia iuro n ■« J 

to perform at tix«d certain thinffs at or before Specified tuues ina 
time Q contract ® . ■* , t f 

in wbich tjm is fails to do any such thing at or beioro me 
^ specified tune, the contract, or so much of it 

as has not heen performed, becomes voidable at the option 
of the promisee if the intention of the parties was that tunc 
should be of the essence of the contract 

If It was not the intention of the parties tint tune 

should be of the essence of the contrict the 

failure wbcu time contract does not become voidable by t le 
failure to do such thing at or before tlm spcci 
fied time , but the promisee is entitled compensation 
the promisor for any loss occasioned to him b> Buch 
If, in case of a contract voidable on account o 
failure to perform his promise 
L time agreed, the promisee accepts i«r 
than tVaT agreed formance of such jiroTniso at any time o 
than that agreed, the promisee canno 
compensation for any loss occasioned b> the non per orn 
ance of the promise at the t me agreed, iinlcss^jit^^^^ 


(/) I n oc r 2 rt 

{y) (1831) 2 n A \! 882 SC U It 7^ 



xiMj— wnrs or r^^iNcr or roNTn\CT. 


of 5uch nccoptiJico, he notice to tlic |irom:'»or of his 
intention to do fo (/») 

Tmie— wh«i ol essence of contract— In Lnpliinl nccnlcnt^l delays 
in th<' comptctien of contnets fnr the file of land wjthin tho time 
namel nre frequent hr reivan of unexprctetl dilTinilti*^ in acnfvmp 
thr s/'JI-’rV tide tinder the aery pcctiinrft 'tern of J'nphdi mJ pro/»^rta 
liM Sharp prictiee would Ik* undidr fa\«UTe<l hy rtnet cnforrrrnent 
of <lau‘es limilin;; the lime of complrtKn, nn 1 ncrtnlinph Courts of 
I>juit} Ina c introducrtl n prr*nmptinii, ehicfli , if not wlmlly, npplictl 
in ca«ie<l>''tncfn %cn<lor« nnd purrln»ers of land, that lime is not of the 
es'cnec of the contract Ilut tins | rrsnmption smII pi\c wna to proof 
of n contrarr intcnlmn 1)\ rxprr‘s nortls <r ha the mturi* of the 
transaction 

Tlic Judicial Committee has oh«ervotl tint this section d«H'H uni 
la\ floorn nn) principle, a* repinls contracts to Fell land in India, 
difTtronl from those winch obtain under the law of I'npIanJ Under 
tint law cquita, arhich poaems the n,.hfs of the parties m cx«cs of 
*Fj>ecillc i>erformincc of contracts ta fell real estate, looks not nt the 
letter hut at the fulj«tancc of the npreement m order to nscertam 
whether the parties, notwithstanding tint the) named ft Fjiocific time 
SMtliin avhich completion was to take place, rcall> nnd in fuhstnncc 
intendc<l more than tint it fhotild take place « ithin n rcasonnhli. time 
Bjiccific performance of n contract of tint nature will Iw graiitoil 
although there has been a fidiire to keep the dates nssigiirtl hj it, if 
ju ticc can be done bclaucn the p»rtic'> nnd if nuthiiigin (a) thciTprevj 
fctipulations of the parties, (b) the intun of the prn]>ort\, or (t) the 
Mirrounding circumst mecs make it iiKqiutahlc to grant the ri.litf An 
intention to make time of the e«scnri of the contract must be expressed 
m unmistakable language (t) , it mn} be inferred from aahat pissed 


(A) Tbu cloarlj means (hat the pro 
mi«ee esnaot claim dsmagra for non 
performance at the original agreed time 
not that ho cannot claim damages for 
non performance at the extended timo 
J/uAammaJ JIabtb Ullah v UirJ d. Co 
(1021) L K 48 I A 17S, 170 , 63 1 C 
689, A I R 1022 PC 178 Agreement 
to postponement of performance for an 
uaapcctfied time operates as extension 


for a reasonallo time i& p 180 Tho 
dispute in tho courts hclou had been 
mainly on the facts S C 43 All 267 
(i) iS«ryHBnrayanamurM» v S (102j) 
4SMad L J 150, 8 j 1 C 521, A I It 
ID'S Mad 211,13 useless as reported the 
terms not being stated Ktihen Prasad v 
hunj Behari LaUmo) 2i All L J 210, 
Oil C 700, A I R 1926A1I 278(tcrms 
of compromise decree) is more to the pur 
21— s 
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betiveen tbe parties before^ but not after, the coutnct is uncle The 
period fixed for completion in that case ivis two months The pur 
chafer faded to complete witinn that period, and sub^eguentlj he 
htonght a suit for specific performance against the ^endo^ Their 
iordships held, applying the abo\e principles, tint there nas no 
miontion that time should be of (he essence of the contnet, and the 
purchaser was entitled to specific performance (y) An option to 
repurchase (being an exceptional provision for the *!cller’s benefit) 
must be exercised strictly within the time limited (A) 

There is no place, however, in mercantile contracts for the pre 
sumption that time is not of the essence of the contnct{l), indeed 
the Supreme Court of the Umted States has hid it down hroidlv 
that “in the contracts of merchants time is of the essence ” (/>?) This 
js especially so as to shipping contnets As to the sale of good- 
“ unless a different intention appears by the contract, &tipwKtion% ‘\s 
to time of payment are not deemed to be of the essence of a contnek 
of &alo Whether any other stipulation as to time is of tlie essence 
of the contract or not depends on the terms of tlic contract (n) 
Generally it is to be observed that m modern business docuintnta 
men of business are taken to mean exactly v\hat thc> say “ Mts^hauta 
arc not in the habit of placing upon their contracts stipulations to 
which they do not attach some value and impottanoe ” (o) Vaihcs 
to mercantile contracts therefore, cannot rely upon the present •'tttion 
to save them from the consequences of unpunctmlitj Tims nhcrc 
deiendnni agreed to delrvor bvs eWphawV to tho Cot I Itedda 

operation (to capture wild elephants) on 1st October, 1^10 and the 
defendant subsequently obtained an cjctcnsion of the tunc till the Cth 
October, but did not deliver the elephant till the llth Octolnt, it wi"! 


poso Purn d. Co , lAi y TAaJlrur Saktb 
cj 1/<?n»^l<J/e{1025)25C VV N 14&,eO 

I c C2. AIR msr c j&r 

decision on a vciy Bpccinl conlrart 
tj) Ja>n»htd V Purjofji OOm) I' R 
43 I A 20. 40 Rom 2St) I C 
.,40 followed, Mahodror XarnintinW 
—20) 24 C \\ N 330 Ol 1 C ViV 
Eat!\/j llugsam y Xnvp Eifii;h (102J) 4 
IJh 327 -fl r r 01 V 1 R lOH 

1a 1 151 AansAi I ant r Patj 'taih 
{1020J0S I C 8'*fr 


(I) 5omfi;»«ri Ch fhar v 
chanar (lOlO) 42 Soj 

lUfat MaunyShtCff n(IP23)U^n, 

172 62 I C CIO \ I H J 

, . 

<() Ptnltr y ‘>a!t (IS**) 4 C I 
23a 2 ia j«!cCt)Uon I I 
in) NorMUjfon v II njAl 1*^ 

(o) l/ord t-Ums in / *■ 

11877) s \rp ca Bir 



TIME — MIUN OF ESSEVCh OF CONTRAOT. 


held that the very circumstance that the defendant asked for extension 
of the time sho^ved that time was intended to be of the essence of the 


contract, and that the plaintiff was therefore justified in refusing to 
accept the elephant on the 11 th October and was entitled to damages for 
breach of the contract (p) MTicre a contract for the sale of goods 
pro\ ides for doln ery to be taken bj the buj er \\ itbm a specified period, 
and rcser\cs libertj to the seller, if delivery is not taken within the 
fixed period, to sell the goods on the buj cr’s account and at bis risk, the 
mere fact that the contract contains a clause that after the expiry of 
that period the goods shall remain at the hujer’s risk will not take the 
case out of the general rule that m mercantile contract time is of the 
essence of the contract (5) Again, on a sale of goods notoriously 
subject to rapid fluctuations of market price, the time of deli\ cry is of 
the essence (r) 

Either party’s general right to haxc the contract performed 
^\lthm a reasonable time according to the circumstances is, of course, 
unaffected by the fact of time not being of the essence , and in case 
of unnecessarj delay by one partj the other ma) gi\ c him notice fixing 
0 reasonable time after the expiration of which he u ill treat the contract 
as at an end (5) , and ^horc there has been inordinate delay on both 
sides, It maj be inferred that the contract has been abandoned, although 
no such notice has been gn en {t) Also parties may bind themselves 
to use special diligence m completion AMthout naming any particular 
date, for example, by the words ‘ as soon ns possible, ’ which means 
within a reasonable time, with an undertaking to do the thing in the 
shortest practicable time according to the usual course of properly 
conducted buaiucss (u) 


(p) Bhi 3ar Chandra v BttU (1915) 22 
Cil L J 66C 33 I C 347 

{q) Delhi Cloth iltlls Co Lid t 
/vanAia (1913) Funj Rcc no SO p 285 
(r) Balaram dc Firm \ Ooiinda 
C/<Hi^(192o)49Mad L J 200 01 1 C 
257 \ I R 192oMad 1232 

(4) Slicknei/v Aec&Fe [1915] A C 386 
Cases of this chss do not reallj como 
within the present section as obserred 
inRumd Co Ld V ThalurShahebSrte 
LuUdtrjee (1923) 28 C W N 104, 83 
I C 260, aEBrmedOO I C 62 AIR 
10.5 PC 18S On the other hand a 


part^ to a contract in nhich time is of 
the essence may bo entitled to relief 
against forfeiture of payments already 
made on proper terms although not 
entitled to specific performance Sletd 
naar Dnnlfe (1910) A C 275 (J C). 
Muhammad Ilabib Vllah r Bird d Co 
(19>1}L R 481 A 175 43 All 257, 

631 C 589 AIR 1922 P C 178 
(1) Pearl Shll Co ▼ Ivy Tannery Co 
[I019J 1 K B 76 All the circumstancea 
most, of course be considered 
(h) Hydraulic Enytneertny Co t 
VeHaffie (1878) 4 Q B Dir 670, 673 
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The section applies to all coses of reciprocal promises, mcUid 
mg Contracts for the sale of goods silietfier the property m the 
goods sold has or has oot passed to the purchaser Thus in a 
Calcutta case (u) where tune was of the essence of the contract, and 
the \endor rescinded the contract, it was contended for the buyer 
thati the property m the goods so/d having passed to him, this 
section did not app/y, and the vendor was not entitled to put an 
end to the contract, but that his only remedy was to resell tlic 
goods under 'J 107 It was held that s 107 declared only one 
of the remedies which the vendor had on breach of the contract 
by the purchaser, and that the vendor was entitled to the benefit 
of 3 35 

It would seem that the provisions of this section apply to consent 
decrees («r) 

“ The contract becomes xotdable at the option of the promisee ’’—A 
agrees to se/1 and deliver 6 candies of cotton to B on I2th Jul}, 1900 
A fads to dcfiv cr the goods on I2th July On 4th September, 1000, B 
writes to A stating that if A faded to doJivpr the cotton wjthin a 
week he wdl ckun damages according to the market rate nt the date 
of the jetter 4. takes no notice of this letter On Sni October, 
1009, B writes another /otter to A stating that ns A had faded to 
deliver the goods, he would claim damages on the footing of tbn 
market rate at tho date of the second letter B is not entitled to 
damages on that footing, but to tho difference between the contract 
rate and the market rate on I2th JuB . 190*^. the latter being the date 
of the breacli The present section does not enable a prorai'^cc to keep 
alive fi. broken. contraLfi in the hope of being abb to recover heavier 
damages for its breach It is immaterial that no notice was given hj 

A to B that the contract was at on end (a:) 


56. — ^Ad agreement to do an act impossible m 

Agreement to jg yQjd 
i{o jiDj>053jWe oel 


(i) PutJeo Poss V Uotet (18S0) 6 C*1 
U 

(it) Sn5 Ohagvont Copal V Appoj* 
(lOlG) 16 Bom L n S03. Parihu 
iftfw T JAofo Kv<t (1017) 2 r*t I J 


joo 42 j. C 40S Sf^anUr 

rrrmjMJf^3)47 Ik'O 

lOI C 22«,A I n l923Por3 *ll 

)lunhayi Ua«W!?ini'i * 

37M»«J 412. U I t 


iMrossiDiUTY oi rnuouMAVcr. 


A contract to do nn net >\luch, after 
Conimci to do tlic coiitmct w inadc, becomes impossible, 

»ct »ftcnr8rd< , . , * 

breommK impm or, bv rcason of some event \\hicu tlic pro- 

file or unUnful . , , » i » 

miBor could not prevent, unlnuful, becomes 
void uben the act becomes impossible or unlawful. 

one person Ims promised to do something which 
CompcnMiion hc kiicw , Or, witli reasonable diligence, might 
non ^ kiiown, and whicli the promisee did not 

''''O"’ ‘o >><= "opo^^'We or unlawful, sucli 
promisor must make compensation to such 
promisee for any loss winch such promisee sustains through 
the non-performance of the promise (y) 


(a) A agrees wiih 11 to di«<^rcr treasure l>j magic Tiio agreement 
li ^Old 

(b) A and D contract to mnrrj each other Before the time fixed for 
the marrngc, A goes mad The contract becomes eoid 

(c) A contracts to martj B , being alread;" married to C , end being 
forbidden b;* the lav to vhieh he is subject to praetue poljgamf b must 
make compensation to B for the loss caused to her hj tlic non pcrfonnnnco 
of his promuo 

(d) A contracts to take in cargo for B el a foreign port A aGovini 
ment afterwards declare var against the country in which the port uaituatcd 
The contract becomes void when nans declared 

(c) A contracta to act at a theatre for su months in consideration of a 
sum paid in adranco by B On aesiral occasions A is too ill to act The 
contract on those occasions becomes void 


Impossitibty in general. — Nothing resembling this section has 
been foimd among the materials knotvn to have been used by the 
framers of the Act It vanes the Common Law to a large extent, 
and moreover the Act lays down positive rules of law on questions 
which English and Amencao Courts have of late more and more 
tended to regard as matters of construction dependmg on the true 
intention of the parties English authonties, therefore, can be of very 

((/) This section was elaborately dis not procurable by rcason of war requist 
cussed in IfussatniAoyAanmjiT Uandas tion The section does not, of course, 
(1027) 105 I C 310, A I B 1028 enable a party to take advantage of 
Smd 21, with comparison of Bnglisb impossibility caused by his own default 
authonties on frustration The case Btnanut Prashad i Mohtuddin Ahmad 
Itself was simple contract for debrety (1921) 3 Pat 681 78 I C 723 AIR 
by ship within limited time, shipping 1021 Pat 686 
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The section applies to all cases of reciprocal promises, includ 
mg contracts for the sale of goods whether the property m tie 
goods sold has or has not passed to the purchaser Thus in a 
Calcutta Case (u) where time was of the essence of the contract, and 
the vendor rescinded the contract, it was contended for the buyer 
that, the property in the goods sold ha\ing passed to him thn 
section did not apply, and the \cndor was not entitled to put an 
end to the contract, but that his only remedy was to resell tltc 
goods under s 107 It was held that s 107 declared onl) one 
of the remedies which the vendor had on breach of the contract 
by the purchaser, and that the vendor was entitled to the benefit 
of s 55 

It would seem that the provisions of this section apply to consent 
decrees (ta) 

“ The contract becomes totdable at the option of the promisee ’—A 
agrees to sell and deliver 6 candies of cotton to B on 12th Jul}, 1900 
A fails to deln er the goods on ISth July On 4tL September, 1909 B 
wTites to A stating that if A failed to deh\cr the cotton wjthm a 
week liL will claim damages according fo the market rite at the date 
of the letter A. tal es no notice of this letter On 3rd October 
1909 B writes another letter to A statmg that as A had failed to 
deln or the goods he would claim damages on tic footing of the 
market rate at the date of the second letter B is not entitled to 
damages on that footing but to the difference between the contract 
rate and the inarAci! rate on IS(h Jtrfy, the ktte^r the date 
of the breach The present ‘>ectwn does not enable a promisee to keep 
alive a broken contract in the hope of being able to rccoi or licav icr 
damages for its breach It is immaferial that no notice was guen bi 
A toB that the contract was at on end (a?) 


56.- — ^An agreennJnfc to do nn net impossible m itself 


Agreement to jg ^ 
do impossible act 


(r) SulJtc Zhjs r I/ctet (I8SO) 0 C#I 
C4 

(«•) Sec Uhajtanl Gopal v Appoji 
(1010} 18 Bom L R 803 ParbSu 
lam r JMo kvfr (1017) 2 r*t I J 


EM 552, 42 I- C 4CS 
1,111m y /’a.anj* rrt’yj* (1023) 4 

MT.-OICUCO 5 III 102311.0 *» 

(*) J/H«A(jyo ^ 

1D14}37 U I C 



iMro'=‘'iDiuTY oi prnfoiiMAVcn. 


A contract to do nii act wlucb, after 
Contract to do tlic contmct is made, becomes impossible, 

act afterwarda t ■ i i 

i-roomtnK Jmpoa or, bv rcasoii of soinc cvcot wbicb the pro- 

ullo or nnUaful , p , i 

iniBor could not prevent, unlauful, becomes 
void 'uben the act bceomes impossible or unlawful. 

Where one person has promised to do something which 
Compcnaation hc kiicw*, or, With reasonable diligence, might 
non -^rfo^J^nro ha^c kiiowii, and which the promisee did not 
ulr impOSSlblo Of Ulllawful, SUcll 

promisor must make compcn‘«ation to such 
promisee for any loss which such promisee sustains through 
the non-performance of the promise (y) 


lUutlralion* 

{a) A Bgrcca with 11 to diacorcr trcaaurc 1») magic The ogpoement 
la <101(1 

(b) A and B contract to marry each other Before tlio timo fixed for 
the marrngc, A goca mad The contract becomes Toid 

(c) A contracts to mirr) B . being already married to C . and being 
forbidden by the hw to which hc is subject to practise polygamy A must 
make compensation to B for the loss caused to her by the non performanco 
<f his promise 

(d) A contracts to take in cargo for B at a foreign port A a GoMni 
mint afterwards declare war against the country in wmeht lie port is situated 
The contract becomes soid uhen war isdeclar^ 

(c) A contracts to act at a theatre for six months in consideration of a 
sum paid m advance b^ B On several occasions A is too ill to act The 
contract on those occasions becomes void 


Impossibility m general. — Nothing resembling this section has 
been found among the materials known to hate been used by the 
framers of the Act It varies the Common Law to a large extent, 
and moreover the Act lays down positive rules of law on questions 
which English and American Courta have of late more and more 
tended to regard as matters of construction depending on the true 
intention of the parties English authorities, therefore, can be of very 

(y) This aectiou was elaborately dis not procurable by reason of war rcquisi 
cussed mFussainiftoyAanmjiv HartJas tion The section does not, of course, 
(1027) 105 I C 310 , A I It 1028 enablo a party to take advantage of 
Smd 21, with comparison of English impossibility caused by bis own default 
authorities on frustration The case Benarati Prashad v Mohiuddin Ahmad 
itself waa simple contract for delivery (1924) 3 Pat 681 78 1 C 723 .AIR 
by ship within limited time, shipping 1034 Pat 686 
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httlc tise fls guides to tlie literal appljoation of tins section Tlie 
tendency, houc\cr, is to follow tlicir spirit 

With regard to the first pamgraph, the result is the ‘vime as la 
England In the Common Law we may say that parties nho purport 
to agree for tlic doing of something obaiously impossible mu^t be 
deemed not to be serious or not to understand «hat tliey arc doing, 
also (but less apti} ) that the law cannot regard a promise to do ‘onii. 
thing obMouslj impossible ns of anj 'nine, and sucb a promi e is 
therefore no consideration “Impossible m itself’ seems to mean 
iinpo siblc in the nature of things The ease of performance being at 
the date of the agreement impossible by tcisoti of the non cTiatenco 
of the subject matter of the contract has been dealt with under the 
head of Mistake (s 20 p HI nho\e) 

The second parigraph has the effect of turning limited exceptions 
luto a general nile the Common Lan a man m ho promises w ithout 
qualification is bound b} the terms of his promi&o if he is bounl nl 
all If the parties do not moan their agreement to be unconditional 
It IS for tliem to qunhf) it by such conditions as the) think fit B«t 
a condition need not always be expressed m nonls , there art condi 
tions u Inch mar be iniphod from the nature of the transaction an 1 in 
tcrtain eases uhero an caent making jicrformanco impo aiblo i^ of 
•^uch a cliaracter that it cannot reasonabf) be supposed to hue hein 


m the contomplation of tlie contracting parties when the contnet waa 
niaiic ( 1 performance or further j>erforni uico of the promi«t a’’ th^ 
ca<sc ma) be is excused On this principle n pronii^! i discharged 
\sithont the promisors fault (1) performanco is rtuderid impo 
bv law (:) , (2) a specific subject matter assumed bj the parties to 
exist or continue in cMstcnce ja nccidcntallv <lc troxed or fids to In 
produced (n) or an ex ent or state of thmga ns. umed as the foun lation 
of the contract does not hapjieii or f iiL to c\i''t although jiorfornnncc 
of the contract accoixlmg to its terms iiii) bo httnlli j>o^ibK(t>) 


( ) Rjily y D( Crr^/’i/ny (1« I It 

4 Q n nt r 

(a) Tai,!>ry Cu/ / rr/1 ( | MslJ 3 B IS 

5 1 *<) n n fi"3 Ilo crll V Coip 
/tfrtf (IS-r) I Q II I)v : s htnjiu 

(I p_"oi "I c w N '03 aa t r 


(6)Arr//v //<nry [I >^‘■1) S h )l 1 

C \ But ftihrr pf • Cfnl ' ^ 

Ihp 1 not lno»r of »n 1 th'rr 

foTT piinnot harp rfp^rf-'f ’ 

<nll not tl •oIiifT*’ it''* ‘ t 

fum ,cp r r n -if " •' 
(1PI‘1]SK n 40* C A Onitpl'’ ' ^ 
rn- nl thp wt-ol- ta»tUr 
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(3) the promise was to perform something m person, and the promisor 
dies or is disabled by sickness or misadventure (c) 

In the last named class of eases a disabled promisor must gi\ c the 
best practicable notice to the promisee and the promisee has the 
reciprocal right of rescinding the contract if it is a continuing contract 
and the disabilitj makes it as a whole impossible of performance 
though some part might afterwards be performed , this on the ground 
not of breach of contract which there has not been but that the 
consideration has failed In such a case the promisor cannot show 
that he w as ready and willing to perform his promise (d) Theae rules 
have no bearmg on cases where the parties have contemplated and 
provided for the contingency In such cases the Court has onlj to 
construe the terms of their agreement (e) 

Having regard to the unqualified language of the Act it seems 
useless to enter at more length on the distinctions observed m English 
law The illustrations do not, indeed appear to go bejond English 
authority, but this cannot detract from the gencralitj of the enacting 
words There is no reason to suppose that a broad simplification 
of the English rules was not intended, nor docs it appear that any 
mcom cniencc has ensued or is to be expected It is to be obscrv ed 
on the other hand, that some of the English cases could not be decided 
m the same way under this section without straining the language 
H agreed to hire the use of K ’s rooms in London on the days of 
2Gth and 27th June 1902 for the purpose of seeing the intended 
coronation processions By reason of the King s illness no procession 
took place on cither of those dajs It was held that K could not 
recover the balance of the agreed rent as the taking place of the 
processions “ was regarded by both contracting parties as the founda 
tion of the contract ” (/) Here it remained quite possible for K to 
lease the use of the rooms to H and for H to use them it was only 
the object of the act contracted for that had failed, and that object 
was not mentioned m the contract itself though II took the rooms 
in consequence of seeing an announcement posted up m them that 


chapter on Conditions (ch t>i) m IQ B Div 410 
PollocL on Contract 9lh ed {«) Elltolt v CrttUhlty [1901) 1 K D 

(c) /’oiinaon r ZXinaon (18*1) L R 563 C aGrmed m H L [1900] 
fi Lx 2C9 A C 7 

(rf) romtanf T <i Toarf (1876) (/) KrtH t [1903] 2 K. B 740 
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TNiiidows to View the coronitiou processions ^ere to bo let In India 
such a case ■would, perhaps, fall more appropriately luider s 32 
Illustration (a) raises a curious little question If A agrees with B to 
disco\er hy magic a treasure supposed to be buried ^\ithin certain 
limits at a spot not exactly known, and, after performing nngic rites, 
does by good fortune discover the treasure, and A andB bothbeliere 
that the magic was efficacious, can A reco\ er any reward from B , and 
if so, under the agreement by rejecting the specification of incins to bo 
employed as immaterial, or under s 70 of the Act, or how otherwise * 

Stoppage of work by strike. — 8triJ».c of the w orknien emplo} cd in 
executing work under a contract does not of itself make perfornnnci. 
impossible for the piuposc of this section (g) 

BIrustration of Adventure — War conditions — The Engh«h rules as 
to discharge of contracts by “frustration of adNcnturc’’ (a terra 
chiefly used in shipping cases, with “frustration of voyage” as a 
ajTionym) have been apphed m new directions in cases arising out of 
the war of 1914 A full account is impracticable here (h) Recent 
authority however, has made it clearer than ever that the htcrvl 
possibiht} or otherwise of executing the agreement according to its 
terms IS not an adequate test it has to bo considered whether j>cr 
formance according to the tnic governing intention of the parties 
remains po'isible (t), and for this purpose the Courts rcganl the duration 
of war as an indefinite time {j) But a temporary interruption (such 
as xeqmsition of a ship for transport of troops) docs not neces''aril> 
determine the contract (I) However, the extension of the former 

(g) Ilan Laim(in\ Seci/ of Slate C W N S'S 70 I C 370 

.2Bom 142 lOSI C 10 AIR 1028 0) IIortocL v I A C 

Bom 01 (l)Tampltn S S Co t > 

(A) for dctaiU «e« H Campbell Tbo Jlextcan dc Co [1910J2 A C 39 
La>p of War and Contract (Loadoo do ao if the coatrect M for *li 

Bombay. Ac Oxford Uni\ Tress, 1018), wilhm a hmittd time and V'dlun 
pp 70 205 SJ7 , 2S4 eqq , and JlcVair timo no olticr lonnSRt can tc * 

Legal Effects of War (Cimbnlgo Uni» properport Senods I - 

Tress 1020) « Vfad 533. S7 I C 

( 4 ) Ubero goods nerc acized aa pnic 1025 Afid C20 (rralb 
and then rclca»c<l and transhippcHl and tion of an 

arrived two jears late, it was held that Cp {/ufainhhoj _ 

tho arrival was not such as was cob fl927) IC5 f C 310 
templated by the parties Coun SAaitlar Sind 21 
AponratUa r IJ P ilmina flOJI— 2) 2« 
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nilcs l)^ I\rcU\ IIcnry{^p ^20 nbo\c) nou stands ns npplicnblc to 
contracts of nil «orts within limits not jct thoroughh dcGncd, os 
McCnnlic J has pointed out m n careful nnal}'<is(f) There is no 
general rule (as suggeeted by some dicta) that it docs not nppl) to n 
sale of unascertained goods (m) 

Frustration by Total or Pariinl Prohibition — In n state of war 
manj contracts nre nffectcil b} porfomnnee or furtlier performance 
becoming wholly or m part unlawful Tins ma} be under the general 
rules ngamst intercourse with (he cnemj, or maj be the result of 
express cxccutiac orders issued under powers of emergency legislation 
In principle the question is the same that we ha\c noted nboae, 
whether the new state of things is such ns the parties pro\idcd for or 
contemplated, and whether further performance so far ns the pro 
hihitionisnottotal,orwhcnitisrcmo\ed would rcall} be performance 
of the same contract Compulsorj suspension of an engineering con 
tract on a large scale, in order to direct the labour to producing muni 
tionsofwar has been held to discharge (he contractors (n) So too, n 
contract to dcli\er goo<ls raa} be frustrated b) emergency regulations 
restricting transport (o) Where goods the subject of n specific 
contract of sale in which the projKrt) had not jet passed to the 
bluer were law full} tahen for the public service the seller was excused 
from dehvcrj (p) Hut a continuing contract is not discharged by a 
prohibitive regulation which maj be determined or varied during the 
war and leaves a substantial part of the contract capable of cxecu 
tion (g) 

It miLst not be assumed that the consequences of a contract bemg 
discharged for any of the above mentioned reasons will be the same 
m India as they would have been m England , sec on s 65 below 


(/) Blaclium BcAbin Co y T W 
AUtn 4t Son» [1018J 1 K B MO 545 
Affd inC A [1918] 2 K B 407 
(m) lie Badische Co etc [1921] 2 Cli 
331 381 per BussclIJ In this case the 
eSccts of war on contracts lawfully made 
in tune of peace the performance of 
which n oold or might involve intercourse 
with enemies are elaborately discussed 
The facts do not admit of summary 
statement 


(n) Jletropohtan UaUr Board v Diei 
Kerrd. Co [1918] A C 119 
(e) Sannadht Qundayya v Subbayya 
(1926) 51 aiad L J CCS 09 I C 459 
AIR 1027 Mad 89 
(p) Be Shplon Inderson <£ Co and 
liarruon Bros d. Co [1015] 3 K B 676 
(tf) Ltxslon Gas Co v Leislon eum 
Suetcell Urban Counctl [1916] 2 K E 
428 A C 
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“Becomes impossible.” — The Indian decisions merely illustrate 
nliat amounts to auper\ening impossibility or illegality mthm the 
meaning of the second paragraph 

In a Slut for damages for htcach of a contract against a Hindu 
father to gue his minor daughter m marriage to the plaintiff, it wis 
held that the performance of the contract had not become impossible 
simply hecausie the girl had declared her nnndlmgness to marr> the 
plaintiff, and the defendant had declared that he could not compel 
her to change her mmd (r) In the course of the 3 udgment the Court 
said “ The act is neither impossible iji itself, nor impractinble m 
the ordmary sense of the term Though phjsical force cannot 
for one moment be thought of, it is no doubt the duty of defendant 
according to the terms of his contract to use to the utmost lus per 
siiasn e pou era and bis position as parent m order to induce Ins daughter 
to be married ” More generally, if a man chooses to ansuer for the 
voluntary act of a tliird person, and docs not in terms limit Ins obliga* 
tioii to iismg his best ondcav ours, or the like, there is no reason m law 
or justice why he should not be held to warrant lua ability to procure 
that act Similarly, where the parties to a suit agreed that the 
plaintiff and his joungcr brother were to execute a sale deed withm a 
week conveying the property m dispute m tlic suit to the defendant 
for a certain sum, and, in default, the suit was to be disiiu«acd, it was 
held that the } oimger brother’s refusal to join m executing the deed did 
not make the performance of tJic agreement by the plaintiff inipo'»'»ibIc 
« ithm the meaning of this section (s) An agreement to sill a specified 
quantity of dhotis to be manufactured at a particular uuU " to l>c 
taken delivery of as and when the same may he received from the 
nulls/' cannot be rend as meaning "if and when,” cspcciall) when n 
time IS named for the completion of tlelncry , and the faihiro of the 
mills to produce the goods is no excuse The doctruw of fnistnitwa 
docs not extend to the case of a third jicrson on whose work the dtfm 
dnnt relied preferring to work for gome one tbe during the iintcrn 
timo(t) Where A agreed fo cultivate mtligo for B for a cerl nn 


(f) PuTikofciindas Tnl/SoiijnJ't* ' 
Unngrtnai (ISOO) 21 

Horn 23 

(/) Panyfifimmir 

J 7 Mid L J 37 

(r) //unianirni Fulrhnri/I \ 


/?««wn(|ajd)S0l A 0. •»“ tt “ 

72 1 C 455 A t 

«l*o Z?4aiW r Aalynnrat (1021) 23 
Bom I U Srt 41 Horn 1223 I C 
M2 inl colWleJ In I 'ti/t 1 
Annt \ Ihmjvnir (IPM) 3a 4-*l t 
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number <f Ncir* in certnm l-im!* of nhicli A n sub Icmnt nml 
PubsoquentU clunng the contimnncc of the contnet A lost possession 
of the Hnd«, fts his immetlntc Hndlonl f-iiM to pi) rent, nnd nns in 
consequence ejected, it ms hohl thit the cisc cimc within the pro 
insions of the second pirnpnph of this section nnd that the mere 
fnet tint A might hi\o pii 1 uj» the rent nnd thus siscd the hnd nnd 
him'clf ns lus tcnint from ejectment did not mihc the c\cnt such nn 
one ns A could ln\ c prc\ cntetl (ii) 

In n Bomhi) rise (t) the defendint, who was a stone contnetor, 
ngreed to pi) to the phintiil Rs 329 j>cr month for one )cir for 
I>crmission to the defendint to blist stones nnd cirr) on the uork of 
quiming on pliintifls hnd It wis oho ngreed tlint the defendant 
should obtiin it his own o^jhmiso the necessar) license for hhsting 
stones At the time of the ngroement the defendint lind n license 
from the luthonties, but it c\pire<l during the tenn of the agreement, 
nnd the niithonties rcfusctl to renew it , the defendant thereupon 
declineil to piy the rent for the uncTpired period of the agreement 
In a suit b) the plaintilT for the rent it wis held tint the question 
WIS one of constniction and tint looking nt the nature of the con 
tnct it must be tiken to ln\c been the intention of the parties that 
the monthl) piyment should onl) be piynblc so long as quarrying 
was permitted b) the authorities The present section was considered 
to hi\ e nothing to do with the case (ip) Ob\ lously the performance 
did not become impossible as there was no agreement to blast nn\ 
stone nt nil 

Commercial impossihility — TIic impossibilit) referred to m the 
second clause of this section docs not include whit is called commercial 
impossibility A contract therefore, to supply freight cannot be siul 
to become impossible within the meaning of that chuso merely because 
the freight could not be procured etcept at an exorbitant price (t) 
So a contractor for bridge tolls has no legal claim for compensation 


131 031 C 207 Inthep meipaleascit (») GocuMas JIadkatji v \aMU }fn 
Tvas Buggested that tlie mills had bcoa tup (1869) 13 Bom C30 
re<iuisitioned by the Co\cmment which (w) 13 Bom at p 035 Sargent C J 
might have been a good defence but arg 

th re was no CMdcnce of this (*) Aarl Elthnger v Chagandas (1110 

(li) Indtr Perahad Singh v Campbell 40 Bom 301 310-311 33 I C 205 
(1881) 7 Cal 474 
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flgamai the Vistnct Board if a considerable part birt uot the nhob' of 
the traffic is prohibited hy a Governwent ordinance (^) 

“Becomes unJawfuJ.”— By a contract made TVith the phmm 
the defendants agreed to cany irom B&mhay to Jcdda in thejx steimer 
500 pdgnms who were about to atnve m Bombay from Singipore in 
the plamti^s’ ship The pilgrims atrned m Bombay, but the defon 
dants refused to receive them on hoard their sreamer on the ground 
that during the voy-ige of the plaintiffs’ ship to Bomb/y thro hsd 
hcen aa outbreak of fimaff pox on board, and that the pilgrims )nd 
been m close coataet with those who had htin suffamg fxom the 
disease, and that the per/i^rmancc of the contract had nadee the 
circuinsfancea become unlaw/n], haiiwg regard to the proMsions of 
6 250 of the rnditn. Penal Code (Act XBV of 18G0) That section 
provides that whoever imlawfully and ncgbgcntJy docs any act ahich 
ja, or which he knows or has reason to behc\ o to he, hf e\y to 
the uifefjtuin. of any disease dangerous to life, shnll be punished with 
unprisonment It v-as held that the carrying ol the pifgmna m 
the steamer would not hn\c boon in contrnNcntion of 

any law or regulation having the force of law, nor would it hue been 
a negligent act on their part to do so, nnd a 209, therelorr 
did not appl>, and that the defendants were bound to porlorw the 
contract ( 2 ) 

Certain later statutor) emetments further define Uio ontti o5 the 
proSGflt section The Specific Belief Act I of 1877, p 1‘3 
(with abundant caution sec commcnlniy themon m its pheo briof*) 
tbat, notwithstandmg anything contained ;n s DC of the rnntr'ut Art 
a contract is not wholly impossible o! pcrfornimcD ber'u e a jKjrtiw 
of its subject maHci existing at its date, Jia<i ceiled to exit at 
the time of the performmee TIic Trin'iler of M I' 

of 1882 s lOS provides as to projurix let on loi'-e th il il b> hn 
tetnpest, or flood ( r Mofeijee of on nrm^ or of 0 iiuib tt otlur wn-'-i 
tibic force an> muerixl pxrt of tlu- jwftjwrts b^ nholli 
ot tendered substimtiillj xod unfit for tlu vurjxi ^ 

for nhich it was let the Ici-e ^bnii nt the option of t)u 1 t-e 
void ■ 

{J f{ SiiCA, aonrtrii < ^aniV»/»ra UoiCo / / v /^hl'ixtt Mt * 
AokI (10^1) SO I 0 302 Itllrtfn U" 

(1) Itornfny Ort</ t Sifnm 
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Refund. — ^Vhoro a contract, after it is made, becomes impossible, 
the party u ho has recei\ ed any nd\ antage under it is bound to restore 
it to the other party imder s 65 below A bu^s freight from B for 
2,500 bales of cotton on a ship belongmg to B to be carried from 
Bombay to Genoa The freight is paid in advance and the goods are 
put on board the ship ^Vh^le the ship is still lying m the harbour, 
the export of cotton to Genoa is prohibited by orders of the Govern- 
ment, and the lojage is abandoned A is entitled under s 65 to 
recover from B the freight paid m advance This right is not affected 
even if B is a common carrier (a) Similarly, where a contract becomes 
unlawful oning to the outbreak of war, either party is entitled under 
s 65 to recoi er from the other any deposit made by him as a security 
for the due performance of the contract (b) 

Dealings with Enemies — Since 1914 the question has often arisen 
whether a contract lawfully made before the war comes within this 
section on the ground that performance or complete performance 
would involve dealing (c) with enemies and therefore would be un 
lawful under s 23 A large proportion of these cases are on contracts 
“for the sale of goods to be performed by the delivery of docu- 
ments ” (d) m the form known as “ c i f ” An autbontativ c statement 
of what that form implies is subjoined m a note (c) 


(а) Bn^uino tC Co v The Arab 
Sleamert Co, Hd (lOlC) 40 Bom 629 
33 I C SJO followed Gandha UorUah \ 
Janoo Hasson (19io) 49 Vlad 200 ‘*1 
I C 780 A I R I9’(l Mad 175 

(б) Uan/q (o III \ kiAunun 
I?roMfM(l01G)40Ilom G"(t 33 1 C 351 

(c) Trading is loo narrow a 
declaration of war iniporti. a prohibition 
of commercial iiitcri oursn and ci rrc 
Fpondcncc with the inhabiCants of the 
encmj » country jn Ignicnt of J x 
Ch per V\ illca J / /jiosito i Lotnitn 
(1S57) 7 F A B at p 779 110 R R 

atp 823 

(tf) BanVeii L.J Jiurierg d Co \ 
Blythe Green, Jovrdain d Co [1910] I 
K R at p 610, ef Warrington LJ, 
p 514 

(r) * A •'Her under a rontraef pf fair 


containing such terms has firstly to ahip 
at tho port of shipment gno<ls of the 
description contuiicd in the contrict 
secondly to procure t contract of 
nffreightmcnt undi.r which the goods 
wilt le detiM.rc.d til the d sliuitun con 
tcmplaUd Ij thi. contrail thirdly to 
arrange for an in uranee up< n the terms 
current in the trade nhicli will U. avail 
able for the bent fit of tho bu^< r , fourthly 
to make out an invoice as discnbetl by 
RlaeLhnm J in Irtlai I r / irtnjt on 
(L R 5 If L at p 50C] or in rome 
aimilar form an 1 finally to tender these 
documents to the bu^cr »o that he may 
know what fnipht he has to pay and 
obtain deIncry of the good«, if they 
arrive, or recover for their loss if they 
are lost os the voi ag ''U'-h term* eon 
stitofe an agreement that the d liiery of 
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The governing principle was laid down in a else arising out o! 
the Crimean Wat by Jlr Jnstice Wdics “ As to the mode of opontion 
of war upon contracts of affreightment made before, but nhieb rennin 
unexecuted at, the tunc it is declared, and of ubich it mahes the 
further execution unlawful or impossible, the authorities establish that 
the effect is to dissolve the contract, and to absolve both parties from 
further performance of it* (y) In practice vve have to ascertain 
whether the further execution of a given contract has become nnlaiifui 
as mvohing dealing ^ith enemies or oI^chmsc, or in a judicnl '^en’se 
impossible, and this is not always eis) Dcclantion of war is 
regularly accompanied by a Rojal Proclamation against trading i\ith 
the enemy This appears to be only in affirmance of the common 
law , it may howe\cr, and commonly docs contain rohvntions and 
dispensations After a declaration of war a contract mnr stand 
dissolved on the groimd now under consideration nlthoiiph both 
parties are British subjects One British firm contracted with nnolhvt 
to sell goods, deliverable to the bu;jcr or assigns in Hamburg cif 
for payment at Li\cEpool m exchange for slapping documents Tlic 
goods were shipped in Juno 1914, for Hamburg in o German ship , the 
bill of lading provided that questions arising under it w ere to be dcci led 
there by German ha On 5th August, the day following the vlrolan 
tion of war tho ship haiing put in it was stated, at a nculnl jwrt 
the sellers tendered the documents and the bu> ers icfaacd them Hcl 1 
that (leliver) according to the contract would ha\c been against the 

Kmg s ptoeHmiitiou dclnerj to reswWwtft iw coiuUr), 

and therefore the refusal was goodly) 

This authority Ins been followed m Indian caacs where tho facts 
were saned b} the goods being despatched or intended so to lo nf't 
to German} but from German} to India c lm\ e the simj le ca e of 
a cargo shipped from Hamburg to India, hill of htlmg tendered aha 

tto good* provided they nro in con m thn cointrj wi** inTtiWv<\ ^ 
formttj with tho contract, shall bo llain Won J ^ i 

ii Uvetj on boird el ip at tf i> port ol ttro^ v f Clf> fns ff f < <- ( 

BhjtTi nt It follow B tl It agam*t ten Jer K U nl p 2'a - f < R «t 

of tl M- docufjKnts tie biU oJ iidng t/t Upci h Rif*/'" 
in^nc at 1 pi i of ini.rim u> i h p -S3 HO I I «“ I 
c mpl f » linn i/i a c r<J» ict « th tjl R sc i" / ‘t I 6 v ^ • f 
that »,.fcvm 1 1 tl btJ,)irtiiu t U rt-aly J) airiUlM t K r V R-'*' 

an 1 will fjR to pay ll I rrwc Intlucaw JiUfnrTA in th“ f *•/ "* ' 
p4>m'*nt hc/cU tl " arrjral of th« Rwd" (tMIJSCl MI 3 3 *71 
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Bnti«h prochrmtion, rrfu^il of tciulcr (A), the p>cxh Jnring 

f)ocom'' prop^rl} nt th** oiilljirnk of wnr Anolhrr pfnighl- 

foTO^nl rxnmpl'' thit of n ron«jgniiirnt fol I li\ Ih** Mn<In< ng<'nt of 
jvn cn''m\ firm ifir liuvcr neerptM ft for ifir pneo, nml d^min l<vl 
firl the ilocimirnl^ nn<l ih^'n the poo<l< on nm'*!) nt Miilm : th'’ 
ngencA hrl 1 to h‘i\r tlctcmiinwl hy the ileclintjon of wnr, 
M tint no contract wns c\ or forme*! (i) 

A leM f imple qne«tion n ** whether when, before tlic outbmh of 
war, poods hwc been “ol 1 l»j one Ilnglisli firm to Another on n c i f 
conlnct nnd fhipjKsl on n German «hi|» to tv neutnl port, the p*llcr 
after the oulhreih of the war ii cntvtl*^! to tender, in one civ* the 
Germm bill of liding in the other ci*e the Germm bill of Iulmg nnd 
(hoGcnn'vn pohev of in'nnneo.tindcJiitn (hepnee f "(j) Tficexact 
lepil point ns ptite<l in the Court of Appeal ts '* njion whom the loss 
IS to fall where documents whieh were onginalK snlil have l>eenme 
in\abd licfore the\ w ere ten lere*! ** (1) It is deeiletl m rngland that 
the documents the Inner is l)onn! to nceept nre cfloctnc shipping 
documents, nnd not fuch as nrc onl) cailence of n contract now 
dissol\o<lh) one parti ln\ mg become nn nlien enemy S]>eeial terms 
might throw this risk on the bujer, but the usual terms of n c t f 
contract do not This nilmg hxs been followed m India In .Marshal 
<{ Co a yaijwfhwl [1) goo<Is were nliipped to Bomhaj under n 
c 1 f c I contract from n German |K)rt ami on boanl n Gcnnan ship 
before the declaration of a\ar the aendor, a GKsgow firm, drew n bill 
of exchange upon the purchaser on 0th Koaember, 1911, which was 
ncccptetl in Bombaj (m) The bill became pa) able on 12tU Jnniinr), 
1915, nnd the acnilor sued for the omount lie was held not entitled 
to rccoacr, as the bill of lading had ceased to be nn operatno legal 
document before it was tendered nnd the consideration for the ncccpt- 
imee of the bill of exchange had, therefore, faded 

on the other hand, a Gcnnan seller’s draft on the buyer 


(A) AiMim liiae v llajt Sulamih 
(1910)40 Bom 11, 28 1 C 433 

(i) Soorthinyje x 2IaKotntd (1917) 32 
Had L J 140, 401 C. 6‘’0 

(j) Scrutton J , Scknttdtr d. Co r 
DurgtU d Awaam [ 1915 ] 2 K D 

p 385 

(k) Swinfen Eady L J , Karberff d 


Co T lili/tht, Grten Jounlain d Co 
(1016} 1 K B 49j, 501 
(0 (lOlC) 42 Bom 4'3 , 37 I C 611 
(m) It u not clear from tlio report 
whether the bill of lading was tondorcd 
to tbo purchaser at tho time of acceptance 
or aubsequently, nor whether he ever got 
the bill of lading 
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at 30 days’ siglit was drawn, purchased by British subjects m I-oudon. 
and presented and accepted at Bombay before the war, the buver 
was held bound to pay (n). The case was complicated by the defen- 
dants’ contention that the acceptance was qualified by the condition 
that the plaintifis, when tendering the documents to the defendants, 
should put them in a position to get deliver}' of tlie goods (o), and that 
this could not bo lawfully performed. Now m point of fact the ship 
carrying the goods reached Bombay just before the outbreak of irar, 
left Bombay to avoid capture and took shelter in the neutral jiort of 
Jlarmagoa, where she was lying at the date of suit brought, and under 
a 2 )rocIaination of December, 2914, British consignees were free to fake 
delivery of goods from enemy ships m neutral ports Tiui-> both 
branches of the defence failed * actual payment of tlic bill, from one 
British subject to another, at the due date and after declaration of 
war, was of course in no way unlawful 

In Abdul Hazac v Kfmndi How {p) a contract ^^n5 made in AtigU't, 
1914, after the outbreak of uar, between mercliants at Ambur and 
importers of German dyes whereby the latter {defendants) ngrccil 
to sell and deliver to the former (plaintiffs) certain casks of dye already 
shipped from Germany As the defendants could not lawfully take 
up and pay for the goods, they could not lawfully agree to “cll and 
deliver them to the plaintiffs (j) The case has another aspect, 
perhaps of more interest The German S S Bnrcnfch carr}'ing the d) 
in question was captured m October. 1914, and taken into Alexindri'i 
for condemnation and subscguently condemned ns pnre of war in 
September, 191'j (r) In the meantime the dofendsnts got the goivf'^ 
relca'scd on payment of double the imoicc value, agreeing to 


(n) MnUihaw »C Co \ The. MertanUU 
/Jant of India (1917) 41 Rom 5C0. 37 
I C 2'i'l 

{n) It u jhllicult to *i-c liow this couM 
l>c rmintninrd , IjuI, as poinfod out 
Scott C 1 tlint quMhon would hi\e 
been fjovcrnefl ^>^ the Negotiable Instni 
jnenta Act 

(p) (inj8) 41 Wail 2-’3. 40 I V 851 
(7) KarUryn Cane p 'IT'5. nl)Ovc It 
unnici e'^fiillv enntende*! that llwn 
«->» an ontn'-t for the drhtcr^ 

Ilf piKMli ani^>iru„ the dcvription even 
if no inch pwxl* (irrn ed I r * ihlp named 


(the ivport If not too 
nrcumont) 

(r) The IVirc Giurt m tV'jl •■'■M u' 
the aimc Cft^e, that uh'-n a Inrman 
lirm con''t?npd pootfi to a UnO'h hrn 
at Coloml<o, iln-a> pn t^at firm hr the 
price, and iliwounti-*! Ih'* ilmft ■'*!» » 
Ilritidi bant, all tlm Nf rr ll" 
acceptance nf the 'Iraft after tl "‘r f 
the Imjreri "a' "''t if tn lie« ' ^ 

tlx rnmia Ompl--II 1 n I'l- I-*" ‘ 

U*r an l<."itnrl 17^ 

with Mr Cmpl^ll th«t Ihl. i 


IMPOSSiniUTY DUF TO WAR CONDITIONS. 


as thcir sale price m case of their eventual condemnation It \sas 
held (s) that the condemnation by the Prize Court related back to the 
date of seizure and divested the owncrshi^of the goods os from that 
date The goods, therefore, came to the defendants ns purchasers 
from the Crown and thej were not bound to deliver them to the 
plaintiffs 

In Madhorain v Sell (t) vve have a rather peculiar state of facts 
The contract was between two Calcutta firms for sale of steel bars 
“cifci free Hoogl},*’ by shipments in June, July, August, 1914 
Goods were shipped under this contract (u) from Antwerp per S S 
SteiiUurm, a German ship which was at sea when war was declared , 
she carried a general cargo tor Madras, Calcutta and Chittagong 
The ship was captured by a British cruiser and taken to Colombo 
for adjudication The Prize Court condemned the vessel but released 
the cargo, and the goods were brought to Calcutta, the place where the 
goods were to be delivered under the original contract by the Stexn 
turn, under an order of the Prize Court made bj arrangement with 
the Gov emment of Ceylon which provided for dchv erj to consignees 
on payment of further freight and expenses The purchasers were 
held not entitled to delivery of the goods from the vendors The 
voyage from Colombo to Calcutta was m no sense a continuation 
of the original voyage m fulfilment of the contract of affreightment 
which was dissolved by the outbreak of the war , the v oj age was 
broken up by capture so as to cause a complete defeasance of the 
undertaking “ The original bills of lading would be of no avail 
whatever, unless the consignee complied with the conditions imposed 
by the Prize Court ” (u) Thus there was a new voyage under 
new conditions and delivery of the goods according to the original 
contract hid become impossible, and the plaintiffs suit failed 
although the goods had been delivered m the Hoogly from the 
same ship m which they were despatched and were m the defen 
dants’ control 


(*) Following The Odessa [1016] A C 
153 

(0 (1918) 45 Cal 2S i8 I C J93 
(«) The terms were not pajrment 
ogamst documents but 45 days credit 
after delnery of the goods this vamt 


tion did not alter the nature of the con 
tract apparently the only real difference 
between the parties related to payment 
of various charges 

(r) Per MooLerjee J , 45 Cal at p 68 
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THE INDIAN CONTRACT ACT. 

57.— Where persona reciprocally promise, first!}, to do 
Reciprocal pro Certain things which are legal, and, secondly, 
Jc&at, and also under specified circumstances, to do certnm 
ofterttossillegal tllC first SCt of 

promises is a contract, but the second is a void ogreGinent 

llltistraiwn 

A and B agree tliat A BballBeMR ft houst for 10 OW) ruj)cc«, bnUfmt 
If B uses It as a gambling house, he shall pay ^ 50 000 rupees for il 

The first set of reciprocal promises, nnino\>, fo sell tho hoii>e, and to 
j)vy 10,000 rupees for it, is a contract 

Tho second set 13 for an UDlan/ul object naniil^ that B luoi use tin 
house as a gambling house, and 13 a void ogrccintnt 


Scope of the section. — It la not easy to see wjint this and the /ohon 
mg section really add to a 24 (see the commentar} thereon for evplana 
tion of the principle), or why they are inserted here , but they arc 
plam enough 

This section applies to coses where the two ‘•cts of proini«its an, 
distinct When tho lojd part of an agreement can be projwrU 
separated from the rest, the latter does not become iiualid, hut 
when the parties themselves treat transaction^, void wei! as valid 
as an integral whole, the Court al«o will regard them as mseparabh 
and wholly void (n) 

Compare s IG of the Specific Hehcf Act (below) which dcrluri' 
the application of a similar but more extensive pvmciplo to ppccifir 
performance 

58. — In the case of an nltcrnativo promi'^c, one hrancli 
Altomatoepro of wllicll IS logfll flOd thc otlicr lllcgll, 
legal branch alone can be enforced 


//It/sfnfton 

A and II .man (hat I .hall pal II UKalrniaa. I ir a I rfi U ■>«" 

aftcrHenls fldinr to A cilhrr ricc or *niugglr<l opium 

Thi 3 w ft \ ftlul contract to dclirrr ricc. ntiU » 1 nt* "1 n 

opium 

Qiia-rc iiliPthnr, iiniler the terras of tins stction, m me ^ 
offered nnd A lies nccepted emuyglcd oiiMlin in ra iKrtn finara-e o 

(1.) ftola/oap . /•laladsaiiollom Vti'rally r lil'.Iaa»Iai (l'-3 
C7<J hco ftlso /W/i<K» VtUe r fife: Hon* R ftVp O'fl 
flutiJV (1874) 15 n 1. » App A. »nl 



APPnOPRIATION OP DEBTS 


the agreement, A can still have nn action against B for failure to fi 
delncr rice It \\ould seem that A, bemg tit part ddxcto, cannot 
sue , for he could not make out his case without showing an illegal 
tran'vaction to which he uns a paitv(x) The point docs not seem 
likoh to nriso m practice 


A ppropnahon of Payments 

59. — Where a debtor, owing se\er.'il distinct debts to 
one person, makes a pavniicnt to him, either 

Appluntion of ‘ ^ 

pejmont when- With cxpross intimation, or under circum- 

<lebt to U dis , , 1 1 

tharpfd i-s indi stancGs implying that the pajmont is to be 
applied to the discharge of some particular 
debt, the payment, if accepted, must be applied accordingly. 

IHuttriitton* 

(s) A o«C8 Jl nmong oth« debts I (WO jtiprts upon a promissory 
note which falls <hio on lh« Ist June He o«es 11 no other debt of that 
amount On tho 1st Temo A pays to B I (KV> rupees The parment is fn be 
applied to tho di«char(;e of the promissory note 

(b) A oucs to B , among other debts the sum of f>C7 rupees B writes 
to A and demands payment of this sun A sends to B 6C7 rupees This 
payment is to bo apjilied to the discharge of the debt of which B had 
demanded paj ment 

Appropriation of Payments. — ^In England “ it has been considered 
a gineral rule since Clayton’s Cojcfy) that when a debtor nnkes a 
payment he may appropriate it to any debt he pleases, and the creditor 
must apply it accordingly ” (a) 

Debt — "NMicre money is paid b) a debtor to his creditor w ith 
express intimation that the piyment is to be applied to his discharge 
of some particular debt, and it is received and appropriated on that 
account, it is not m the power of the creditor, without the assent of 
the debtor (not merely of one out of several who |)H}s on behalf of 
all) (a), to var) the effect of the transaction bj altermg the appro 


(*) «!ec Tajhr v ChesUr (ISC'!) L R 
4 Q B 300, 314 

(y) (18ir>) 1 Mcr at p 60S 15 R R 

at p ICO 

(s) Per Blackburn J , Oily Ditcmint 
Co V Vcicaa (1874) L R »0 P 692, 
700 A.c&ioolDaitnport't iley, decided 
by tho Judicial (^mmitteo in 1877 (3 
\rp Ca 115), which we have seen cited 


oil this section has in the present 
writer B opinion, nothing whatever to do 
wnth it The subject matter is the effect 
of a landlord s receipt of rent, and the 
analogy, if any, is remote 
(a) The creditor, if he accepts a pay 
meat so made with a direction as to Its 
application, must follow the direction 
at once , he is not free to suspend action 



IHF INDIAN CONTRACT \0T 


pnation in which both the debtor and the creditor originally concurred 
The same rule applies to payment of Government revenue (b) But 
where there is no appropriation by consent, the question arises wlicther 
the provisions of ss 69 — 61, relating to the appropriation of pa} 
ments, which apply to the case of debts apply to arrears of revenue 
payable to Government Maclean CJ expressed tlio opinion that 
ss 59 — 61 of this Act do apply to transactions in relation to the 
realisation of land revenue (c) TIic point has been before the Judicial 
Committee, but it was not decided, as the case was one of appropria- 
tion by mutual consent, their Lordships simply observing that tlioac 
sections might perhaps hate had a bearing upon the case, if the parties 
had not by their own notions placed the matter beyond doubt (<l) As 
to road cess pa} able under the Public Demands Rccov cry Act (c), it 
has been held to be a debt withm the meaning of this section, so that 
the collector has no authority to appropriate payments made m liqinda 
tion of specific arrears of road cess towards previous arrears (/) 

Several distinct debts — This section deals onl} with the case of 
several distinct debts, and does not apply where there is only one debt, 
though pa} able by instalments Thus, where the amount of a decret 
was by consent made pa} able by five annual mstalmcnts, it was held 
that the decree holder was not bound to appropriate the pa} ments to 
the specific instalments named by the judgment debtor fy) The 
amount declared to be due for principal, interest and costs in a mortgage 
suit under 0 3-1 r 1, constitutes but one debt , it cannot be regarded 
as consisting of tw o debts, one on account of prim rp d and interest and 
the other on account of costs (A) 


nnd thtn larj the application ty an 
agreement «itli iJiH joint debtor alone 
toafr\ Cletti/ (10J4) 2 Tan 201 h2 
f C 65 a It H hard tn me hot* the 
contrary can ha\t liecn «-rioutlv argued 
(6) ^faflO>nt^ Jan \ Ganfi linhun 
(1010) 33 Cal 337 38 I A «« 

r«icr-ingS C In 33 Cal 1103 

(c) Jojendra Mohan S<n v I na \alh 
r7oAa (1003) 35 Cal 

(i) Mahomfd Jan v Gan^ Buhmn 
S.«^A(I010)33C«I 337 Ml I If 381 
JK fy> SI furtfer fhiihnralhi Gh >*< 


T hhondkar AMul Uanmn (lO-’J M 
Cal 621, JD5 J t I”) . ' 1 
Cal 63 <fec4 Ird on an tl cr j t 
It) Acllof Ring CA 

(/) \aniin Vum % 

\arant (IDIO) H C W N 
(J) Fa at llu$a,n \ 

\U V\ N 133 lolJuwfd Jlarliionlai't 

Uar%nan (1027) I01 I C 3'3 A I R 
1027 Rom -I'O ,, 

(A) JajannatK r Jhnn a (|0U) 

VI H N 615 



Arinorm^Tiov oi m ht« 


fjO. — ^\llcrc the (lol)tor In^ omitted to intimite nnd 
there nrc no other circum« 5 tince<i indicitinc 

Applj »11i^ c{ . » » » « • 

prn'^1 ^ «w to ^^hleh clclit the p\Mnent i"* to be npplicd, 
.h.rr* n- n Mn tlio Creditor iin\ npjd.' it at his discretion 
to an\ debt nrtinlU due niul |n\nblc 

to him from the dcbt<ir, whether its rcco\crA is or is not 
birred b} tlie liw in force for the time bcinj: as to the 
limitition of FUit** 


Creditor'* nchl to aprroprute — * If ih** ilrbtnr iloc« not nnho nn\ 
nppropmtion nt tlir time w!i»*n ho tlie pi\ merit the njifit of 

npjlicslinn on the crcthlof * and he m^^ rxetri'e tint right 

until thr\rn h't moment an ln«^l not dechrehi'* intrntion mrtpre*-* 
tonns(i), he tniv, in 1eo<l that right even win n lie I>oinK 

CTsnunetl at the 1ml of the Tim n no doul t the rule of 

Kngh«h hw, nnd it wm n««nme<l to lx? the hw under the Contnet Act 
hr the lliph Courts of Ilomlm, Ms ln« and Patni (it) In the Pntni 
cjLsc \tkmsnn .1 «aid ' I on!\ nfer to the ci'c of Conj Uroi <{ Co , 
Ltd \ r/e Vomt (/) for the purpo«cof showing tint the liw there laid 
doim IS in conformitN in CNcr\ rr«j>ect witli the emetment contained 
in portions CO ami Cl of the Indian Contract \ct ’ But the High Court 
of Allahabad has hcl 1 that an appropriation of pa\ ment h) the creditor 
must lx* made at iJe Uwc of rrmimj Me money, nnd tliat he cannot 
exercise the right of njijiropnation at the last moment (hi) After 
referring to the passage in the jodgineiit of the Master of the Bolls in 
Clayton s Ca<c («) nlatiiig to the Ci\il Law on the hubjcct the learned 
Judges obscracd It poems to us that what the bull in Iu?gishtiirc 
did b} sections 59 01 of the Indian Contract Act was to adopt the 
rule of CimI I>aw witli certain nuxlificntions Lnlcss the meaning 


(a) Lord Mscnajl Ion in Cory ISrof < 
Co V Oicncrt of (he Mecca (1S97) 
A C gSO 203 , followed J/a»u»/y t 
Jnnuion (1025) 5 Pat 320 04 1 €273, 
AIR 1020 Pat 330 
(3) Seymour v Pulett (1005) 1 K B 
715 

(k) Amerehand tL Co v Pdimfor (1014) 
38 Bom 255 204 265, 21 I C 313 (the 
cage was taken in appeal to tbc Pnry 
Council (L R 43 I A 164 40 Bom 


Cl) J> 1 ( 0 1] 1 It the juLment of 
lie iligU Court on tliM ] umt u not 
ihall ng«^ m argument) 1/i<ni«nmi 
Vifrfaf* % Perattal Mutah (1010) 37 
aiad L J 307 52 I C 050 Bish in 

PerleuK \ SMiiue (1010) I Pat L J 
4"4 35 I C 3"5 
(/) [1897] A C 280 
(m) Kundan Lai v Jajanalh (1015) 37 
All 640 30 I C 0’ 

(«) (1816) 1 Mer 572 601 16R H 161 
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oE section, 60 is tliat the debtor 13 to make his appropriation fif nnj) 
at tie tune of paying and the creditor is to make Jus appropriation 
(if any) at tie time of receiving the money, it is diiEcuIt to coaccne 
what IS the meaning of section 61 or how it could be applied ” Itn 
no doubt true that according to the Civil an approprntion of 
payment by the creditor must be made at the time of recemng the 
money, but there IS notimg in the ianguage either of s COors 01 which 
precludes the creditor from exercising the right of appropriation at 
the very last moment It is submitted, with respect, that the mcs? 
taken by the Allahabad High Court is an arbitrary speculation It 
seems to assume that if the creditor 1 ms the right as m English Inv 
to make the appropriation at the last moment, he wdl do so m m try 
case, and that there can therefore be no room for the operation oi 
s 61 But the creditor may do nothing at all, m which case e rule 
IS necessary for the guidance of the Courts, and s 61 prondca such a 
rule The rule laid down ms Cl is m conformity with the English 
law Our opinion is now supported by the High Court of Eahorc (o) 

It 15 impossible to define the circumstances winch may bo held 
to mdicate a special intention ip) iVherc the earlier m date of two 
debts js of a different kind and specially secured, it n ill not be presumed 
that a payment made without express directions was intended to bo 
on account of the earlier one ( 7 ) 

iVhen a debtor passed fcno mortgage bonds to Jus creditor, one oE 
which carried interest payable with rests, and the other cimcd simple 
interest, and the creditor appropriated payments made bj the dcb?or 
to interest on the bond carrying simple interest, it was held that the 
creditor was entitled to apply the payments to cither ot the deb a 
and that the mere reluctance of the riehtor to pay compound 
before he executed the mortgage bond at such interest u as no im vca 
tion of the debtor’s intention that lus pay ments bIiouW be app ux 
to that bond (r) But where by a mor tgage bond the debtor agn 

( 0 ) litlu Vat V Ahmad (1025) 7 Lfth llio cmJilor «tis »» l'«‘ 

17.02 1 C 017. A I R 1020 Lah J83 ntcurity for Uie (Jftt 

(;■) Sw! hati« l)har v Akhyj Jam •liluW ' 

(11.90J All \\ N C2 where the Urt«» mraninj; ol IH* 
t ( the tnortEa;.t bond tl o circum»»«pt.e* Cvl^ r ' 

In wl ,ch It execute the rtl»tion* I R OC I* 001 *1*0 JJiU 

of the jurtie* and the fact that Ihe very (r) 7 amrt^r a * 
ti loR vrhfeli ws* to I** hande^f orrf to JJotteia | “O 



VPpnOPRIATION OF DEBTS 


to repay the loan made to him by the creditor m kmd by delivery of 
certam species of gram, or at his option m cash at a specified rate of 
mterest, and the creditor applied several payments in gram made 
by the debtor to other antecedent debts, it was held that the creditor 
was not entitled to do so, as the stipulation to repay the loan by 
deli\cry of gram, combined with the absence of evidence to show 
that the previous debts were to be liquidated by payments of gram, 
was a circumstance indicating that the payment was to be apphed 
to the debt secured by the mortgage bond (s) 

Pnnapal and mterest — AVTicre there is a debt carrying mterest, 
moncj paid and received without any definite appropriation is to be 
first applied m payment of interest {t) If the debtor appropriates a 
pajrment to principal, the creditor need not accept payment on those 
terms, but if he does not he must return the money , if he does accept 
he IS bound by the appropriation (ti) The same rule apphes to judg 
ment debts Thus when a sum is realised on account of a decree, that 
amount is to be deducted from the interest and not from the prm 
cipal (v) The rule is the same even if the decree be an instalment 
decree Thus if a decree is passed for Es 1 ,500 with mterest at five per 
cent per annum payable by three yearly instalments of Rs 500 each, 
and the judgment-debtor pays Rs 500 at the end of each of the three 
years without appropriating the payments to pnncipal, the decree 
holder is entitled to appropriate Rs 75 for the mterest due and the 
balance of Rs 425 to prmcipal (ta) 

Compositions — ^^Vherc a pajrment is made by way of dividend or 
composition for the benefit of creditors generally, the payments 
must, by the nature of the transaction, be rateabfy apportioned among 
the several debts , and m any question arismg with third parties, as, 
for example, sureties for any portion of the debts, every payment is 
deemed to be specifically appropnated “ as so much m each and every 


(«) Sun^l Lai r Batjnath Botf (!886) Comm from Ajmer Nenrara) Earlier 
13 Cal 164 etatemeata to the same effect are now 

(() Venlatradt Appa Itow t ParlAa omitted as superfluous 
earathri Appa Pow (1021) L B 48 I A (v) Oooroo Dots Dull v Ooma Chum 
150 153 44 Mad 570 673 . 61 1 C 31, Roy (1874) 22 V, R 525 
stated aa an old settled rule (w) Per Richardson J lq Buwanath 

(u) Aemi Chaitd x Radha £»sAe» t Somtavxir (1017) 21 C W K 1055, 
(1021) 48 Cal 830 841. 631 C 004 (Jod 41 I C 348 (RaImdc 7 J dultlaide) 
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pound of the nhole amount of tht debt ” (x) See fmther, as to the 
result of this, notes on bs 128, 340. pp 469—473, 496—493, belotr 
Debi barred by the Jaw of limitation — ^IVhere no appropriation is 
made by the debtor, the creditor maj opplj the payment to an) 
lawful debt, though barred by the law of limitation This freqmntlj 
happens where there is a running account extending o\er sc\eral 
years The creditor may in such a case appropriate the pa) nieiits to 
the earliest items barred by limitation and may sue for siicl) of the 
balance as is not so barred (y) 


61. — Where neither party makes any appropriation, the 
Application of payment sliall be applied in discharge of tlic 
£E7partyX^ dcbts iH Order of time, whether thej are or 

propriates baiTCd by tllD laW Jfl fotCG foT tllD tllllC 

being as to the limitation of suits If the debts arc of cqinl 
standing, the payment shall be applied in discharge of each 
proporfcionably 


Scope of the section — This section must be read continuous!) i\ith 
8 CO It must be carefully observed that it docs not la) down a strict 
rule of law, but only a rule to be applied in the ahscuco of ati\ thing 
to show the intention of the parties Not onl) any express ngreoment, 
but the mode of dealing of the parties must he looked to On the 
other hand, the circumstances may shon that accounts nhich it was 
at a party’s option to treat as separate were, m fact, treated ns eon 
tmuous, and then pajments v'lll be appropriated to tlie earliest unpaid 
Item of the combined account (r) 

The English rule had been followed in India before the ennctmeiit 
of the Contract Act (a) The nile is subject to certain modidcitron-s 
in cases where trust funds capable of idontificntion liiuc been nined 
with the tnistct, s prmte current account But these belong to tbeir 
own special subject (0) 


(x) Sardutll \ Lylall (1631) 7 Bjng 
460, -191, 3311 It WO 615 

(y) Dithun PtrLmh V SidJiJu (1016) 
1 r*t L J 474 

(») > A«jy(l6‘’C) 1 Q B Bj*” 

178 (current iccount with continuing 
jMrtnrr after di.iw lulion of f rn>> 


(a) VoonrarM ^ J 
{IS"0)6M n C 32. llira-h 
MppuS T GaJ>7> ® 

M H C 107 

(ft) See /c Ihlait Ftfji' ((«*’/ » 
Ch I>jr flofl, pt 
4aa 



NOVATION. 


“ n hen nalhcT party fnaleA any appropriation ” — S<'e not(^ on Ss. 
« CO, p 343, obo\o 


Contracts vheh need not be Performed 
62. — If the parties to a contract agree to substitute 
ifTpct of noT« 0 new contract for it, or to rescind or alter 
‘t. original contrart need not be per- 
cotitmct formed. 


JUuttniltons 

(a) A owe* oionp} to II under & contract It >« AKrrr<I iKtuccn A 
B , and C that B »h»ll thenceforth accept C a« hrt del tor m'ttad of A 
The old debt of A toll Mat an end and a iicir debt from C lull haa been 
contracted 

(b) A owca B 10 000 rupee* \ enters into an arranijcmcnt with 11 , 
and girca B a mortgage of hu (A a) estate for 6 000 rupees jn place of the 
debt of 10 000 rupees This m a new contract and ertingui»hc* the ol I 

(c) A owes B 1,000 rupees under a contract B owcsC HNiOrupecs 
B otden A to credit C with 1,000 nipcea in Ins boohs, but C does not 
aascst to the arrangement B stilloacsC 1.000 rupet *, and no ncH contract 
has been entered into {lor a teas simple illustration of the principle that all 
parties must concur, see I cnl'a/onantyrinA t LaL4hmtUiifa»ma (1DJ9) 116 
I C 120. A I B 1920 Mad 300 J 

Novation. — The meaning of “notation,” the term used m the 
margmal note to this section, and now the accepted catchword for its 
subject matter, has been thus dcfinetl in the House of Lonh “ that, 
there being a contnet m existence, some new contract is substituted 
for it either between the same parties {for that might be) or between 
different parties, the consideration mutually bemg the discharge of 
the old contract A common instance of it in partnership cases is 
where upon the dissolution of n partnership the persons who are 
going to continue in business agree and undertake as between them 
sol\ es and the retirmg partner, that they w ill assume and discharge the 
whole liabilities of the business usuall) taking over the assets , and 
if, m that case, they gi\e notice of that arrangement to <a creditor, 
and ask for his accession to it, there becomes (sic) a contract between 
the creditor who accedes and the new firm to the effect that he will 
accept their bability instead of the old liabiLty, and on the other 
hand, that they promise to pay btm for that consideration” (c) 

For the case of a novation on a change in the constitution of a 


(e) Lord Selbome in Scarf v Jardine (1882) 7 App Ca 34S 351 
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firm it IS declared in England by a 17, sub s 3, of the Partnership 
Act, 1890, that “ a retiring partner may be discharged from any 
existmg liabilities by an agreement to that effect between himself 
and the members of the firm as newly constituted and the creditors, 
and this agreement may be either express or inferred as a fact from 
the course of dealing between the creditors and the firm as newly 
constituted ” This adds nothing to the law as already settled {d) 

It has to be considered in every case not only whether a new 
debtor has consented to assume liability, but whether the creditor 
has agreed to accept his liability m substitution of the origmal debtor’s 
In some circumstances the creditor may be entitled to sue the retiring 
or the incoming partner in a firm at his option , mere continuing to 
deal with the firm as reconstituted will not preclude him from suing 
his original debtor (e) Novation is not consistent w ith the original 
debtor remaining Inblc in any form{/), it requires as an essential 
element tint the right agimst the ongmnl contractor shall bo rclin 
quished, and the liability of the new contracting party accepted in 
lus place (^) 

It is an clemcntarj rule that trustees and others admimstenng 
moncj of which they are not the beneficial owners arc not entitled to 
make a novation (which is to accept one security or liability instead 
of another) except so far as they arc authorised by the trusts under 
which they act (A) The executor of a deceased partner may agree 
with the suniving partners to convert the partnership into a limited 
awi aeeeyt WAy yavA wy va tb.'i caim.yau.y lu Ueu 

of the testator’s share Such an agreement is ^nlld and binding on 
tlie estate of the testator (t) 

Election to accept the sole liabilitj of new or 8urvi\ing partners 
in a firm does not need \cry strong proof, but merely ambiguous acts 

(rf) Sco noJfe \ tlotcfr (IS05) L K 5 Horn I ll C17 , MufianmaJ S/>nh r 
} P C 27 . \ Varw/i (JSS3> AJI W N 2^1 Accord 

Ch D 255 mgl} « formal in^tnirnrat ii not annulH 

(<) f;rrtr/ V Janhnf {18S2) 7 App Cii !•} n lacro agrccraenl to »ubitituto nomo 
3r*,351 IIp cannot, hr>wr>fr KUO Iwlb !l mg elw? font at a future cUtc 
and lib choice when made n final JLflf t 5 iran /IrAon /^f (1020) All L J 

i/> ^Cornmfrc^intnLoJTatmania 127,1211 C 221, A I U 102aAll 
y [|^^3) A C 313. and cf I trry (A) AmUA t / j/nci {lOOlJ A C 2a2 

y .\aJwJnal Pror IhnL o/ / nglind {1010] {,) Jam*fljt r (1013) 37 

1 Clj 451, cyprcwllj- per Iluekley U lb m 16S 107-KO 
(9) Naf,n«rt y r A/iBBu/pu (1003) 
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\nll not do Unt of two binVcrs in pflrtntrship died A customer, 
knowing of thi", drew out pirt of n sum stnnding in his name on 
deposit account, and look, nccordinf! to the usual course, a fresh 
deposit note for the amount left in, signed b\ a cashier on behalf 
of the firm This was no proof of no\ntion(j) Another customer 
also with the knowledge of the former partner's death, transferred 
a sum of mone\ from current to deposit account (after consulting the 
‘«ur\i\mg partner nlxmt inacsting it) and took a receipt signed b) 
the siuainng partner on behalf of the firm This was a new contract 
with the suraiMng partner alone (A) A advonced Rs 50 000 to a 
firm consisting of three partner* The sum of Rs 50 000 uas made 
up parti) of securities handed o\er h) A to the firm and parti) of 
cash The firm passed a note to A promising to return the securities 
and repa) the cash with interest at 6 per cent per annum pa) able 
e% cry sue months Thcrcafleroncofthc partners (bed, and A accepted 
from the 6uni\ing partners a promissory note m the firm’s name for 
Rs 50,000 to he paid in cash with interest at the same rate but not 
pa) able with slx months rests This was a ncu contract with the 
sumving partners alone (f) 

The High Court of Calcutta held the present section not to apply 
where the agreement to substitute a new contract for the original 
one 13 made after the breach of the original contract The plaintiff 
sued the defendant to recover a sum of Rs 1,100 due on a bond It 
was foimd that after the due date of the bond the plaintiff agreed to 
accept from the defendant in satisfaction of the bond Rs 400 in cash 
and a fresh bond for Rs 700 (not the mere promise to pay the Rs 400 
and to give a bond ior Rs The defendant faded to pay the 

Rs 400 and to pass the bond and the plamtill sued to recover the 
amount of the origmal bond It was found that the plaintiff did not 
intend to accept the naked promise to pay Rs 400 and to give a bond 
for Rs 700 For the defendant it was contended that the subsequent 
agreement had made a novation The Cburt, however, held that s 62 
did not apply, as the subsequent agreement was entered into after the 
breach of the origmal contract, and that the defendant, havmg failed 
to perform the satisfaction which he had promised to give, remamed 

0) ife ffead [1893] 3 Ch 426 (1) Markandras v V%Tendrara\ (1917) 

{k) Re Iltad 2) [1894] 2 Cb 236 19 Bom L R 837, 843-^44 42 I C 
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firm It IS declared m England by a 17, sub s 3, of the Partnership 
Act, 1890, that “a rctirmg partner may be discharged from an> 
existing liabibties by an agreement to that effect between himself 
and the members of the firm as newly constituted and the creditors, 
and this agreement may be cither express or mferred as a fact from 
the course of dealing between the creditors and the firm ns uc\\l> 
constituted ” This adds notiung to the law ns alread) settled {d) 

It has to be considered in c\cry case not only whether a new 
debtor has consented to assume liability but whether the creditor 
has agreed to accept bis liability in substitution of the original debtor’s 
In some circumstances the creditor maj bo entitled to sue the retiring 
or the incoming partner in a firm at his option , mere continuing to 
deal witli the firm as reconstituted will not preclude him from suing 
his original debtor (c) No\ation is not consistent with the original 
debtor remaining liable m anj fonn (/) , it rcqiurcs as an c««entisl 
olenicnt that the right against the original contractor slmll be rehn 
qiushcd and the halulity of the new contracting part) accepted in 
Ills place (g) 

It IS an clcnicntnr) rule that tnistccs and others administering 
mono) of which the) arc not the beneficial owners are not entitled to 
make a notation {which is to accept one sccunt) or liabilit) instead 
of another) except so far as they arc authorised b) the trusts under 
which they act (A) Tlic executor of a deceased partner ma} agree 
with tlic ‘uiniving jiartncn to constrt the partnership into a limited 
compans and to accept fullv paid up shares in the compaiw m Iicu 
ol the testators share Such an agreement is sahd and binding on 
the estate of tlic testator (i) 

Flection to accept the sole linhilit) of new or sur\i\ing pirtncrs 
in a firm does not need \or) strong proof, but mere]} ambiguous acts 

(d) &CO Poi/f y (1SC5) I K C Il«n> I R 017 n t/ SA «A t 

1 P C 27 iniy^ro lfrJnt»(lfi"tt)r Siwli (18S3) AIM\ N -S» Accor 1 
Ch I) 2A5 in^l^ a f rmallriUrutn'-nt i« nol annuli"! 

{») r Jarl n<- |IfiS2) " Apr ly a tnew aKrwmpnt lo •ubitituta •f'tno 

31' 331 Ilacmnot hoirp»cr tua l»Jth lUn^rl'*’ for it at a future Uati* 
anl Lit cbof p when nid'’ H I nil r aa //»/ iri /^/ (IP 0) Ml I J 

( / ) C o/ Taimamn$ 12* I2IIC22I AIItlP’^Ml f>03 

T C 313 anlcf /rrry (A) Sm.jA r /u/evb (JPOIJ A C 2“!? 

V Na.^7*4//,p /l4itl p// (t) r //.»? 'A.i. (1013) 3* 
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will not do One of two bankers in partnerebip died A customer, 
knowmg of thi'’, drew out part of a sum standmg m his name on 
deposit account, and took, according to the usual course, a fresh 
deposit note for the amount left m, signed by a cashier on behalf 
of the firm This was no proof of novation (j) Another customer, 
also with the knowledge of the former partner’s death, transferred 
a sum of money from current to deposit account (after consultmg the 
survUMng partner about invcstmg it) and took a receipt signed bj 
the surviving partner on behalf of the firm This was a new contract 
with the survii mg partner alone {t) A advanced Rs 60,000 to a 
firm consisting of three partner* The sum of Rs 60,000 was made 
up partly of securities handed over by A to the firm and partly of 
cash The firm passed a note to A promising to return the securities 
and repay the cash with interest at 6 per cent per annum payable 
every BIX months Thcrcafteroneofthe partners died, and A accepted 
from the surviving partners a promissory note m the firm’s name for 
Rs 50,000 to be paid in cash with interest at the same rate, but not 
payable with six months rests This was a new contract with the 
surviving partners alone (1) 

The High Court of Calcutta held the present section not to applj 
where the agreement to substitute a new contract for the original 
one IS made after the breach of the origmal contract The plaintiff 
sued the defendant to recover a sum of Rs 1,100 due on a bond It 
was foimd that after the due date of the bond the plaintiff agreed to 
accept from the defendant in satisfaction of the bond Rs 400 m cash 
and a fresh bond for Rs 700 (not the mere promise to pay the Rs 400 
and to give a bond for Rs 700) The defendant failed to pay the 
Rs 400 and to pass the bond, and the plamtiff sued to reco\cr the 
amount of the origmal bond It was found that the plaintiff did not 
mtend to accept the naked promise to pay Rs 400 and to gi\ e a bond 
for Rs 700 For the defendant it was contended that the subsequent 
agreement had made a noaation The Court, however, held that s C2 
did not apply, as the subsequent agreement was entered into after the 
breach of the origmal contract, and that the defendant, havmg failed 
to perform the satisfaction which he had promised to gi\ e, remamed 

(j) i?e [1893] 3 Ch 420 {!) ilarlandrai r Vtrendrara* (1917) 

(1) RtU»>d{\o 2)[lS94]2Ch 236 10 Bom L R 837. 843-814 , 42 I C 
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liable on the original contract (wi) In Madras Seslmgin Ijer J has 
taken the same neiv («), but KumarasTrami Sastri J caressed the 
opinion that the section applies e\en though the new agreement is 
made after breach of the original agreement, and his opimon ii followed 
hy the ^ladras High Court (o) The correct new, it is submitted, is 
that of the High Court of Calcutta An agreement, though made 
after breach, to accept ulnt damages maj be alloTveil by arbitrators 
appointed by the parties, is not within this section and it is binding 
on the parties {p) 

^Vhether or not there is a novation of a contract is m each case 
a question of fact which this section docs not m any wa} prejudge {q) 
Thus, m a suit (r) by the Go\ eminent of Bengal against the defendant 
as surety for the treasurer of a collectoratc on four surety bonds 
executed b} the defendant, the Judicial Committee held that tlic mere 
fact that the collector examined the accounts at tlic end of each year 
and struck the balance which he certified to be correct and that on 
each occasion the defendant executed a new bond without, howcicr, 
the old bonds being cancelled or given up did not con'^titutc a no\ ation 
of the old bonds so as to preclude the Go\cmmcnt from suing tlie 
defendant on the old bonds on subsequent disco\crj of cmberrlemcnt 
of monejs bs the treasurer during each jear Tlie following is a 
pocultnr case A owes B Rs 330 A transfers the whole of this 
propert) b) a registered instrument to C Tlic consideration for the 
transfer IS Rs 2 000 out of which C agrees to pa^ Rs J30 to B Here 
■^tlicrc 13 no nos ation for there is no contract between A B and C 
that B shall accept C ns Jus debtor insteail of A B is tliercfon 
entitled to rccoscr the debt from A , though he maj nI«o bo entitled to 
rccoscr the amount from C under the registered document on the 
principle enunciated in the notes on » 2 that svhcrc a contract between 
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A end C xs intended to aecure a benefit to B , B may sue to enforce 
it («) An attempted no\ ation rvhich fails to produce a new enforceable 
contract may put an end to tbc ongmal contract if it was the mtention 
of the parties to resemd it m any e\ent Such intention is a fact to 
be clearly pro\ ed (t) 

Alteration of Contract — ^In English usage the term noiation is 
confined to agreements which introduce a new party It is not 
applied to the substitution of a new agreement, or the variation of 
particular terms in a subsistmg agreement, between the same parties 
Practicall} the most important questions arising in this last connection 
are questions of evidence and for this purpose the rules forbiddmg the 
admission of oral evidence to contradict or vary written agreements (u) 
ha\e to be borne in mind It must, of course be shown especially 
where it is sought to proae a \anation not by an express agreement 
but by a course of conduct that the aanation was intended and 
j understood by both parties (i) In the case of such on agreement 
to substitute a new contract, that which is substituted must bo o 
contract capable of being enforced m law so that if by reason of any 
want of fomialitv such as registration the document containing the 
j contract is inadmissible in evidence the original contract will still 
I be operative (u) In Sirdar Kvar \ Ckandrauati {x) accounts were 
^ stated between a creditor and his debtor and the latter passed the 
former a bond for the balance found due pajable by instalments m 
which he hypothecated certam immovable property as collateral 
Eccurit) The creditor received payment of three of the instalments 
under the bond and then brought a suit agamst the debtor for the 
balance of the debt basing his claim on the accounts stated It w as 
held that the suit would not lie ns bj the execution of the bond the 

(«) Debnarajan Dull v Chunilal Ohosc (r) Sec Darntey \ L C d D II Co 
(1914)41 Cal 137 141 144 '’01 C C30 (1667)L R 211 L atp CO nnincidental 

(I) l/orru T Baron [1918] A C I elementary dictum m a ca‘e decided on 
BnOrA and T \ II Cachar neculinr facts 

TtaCo [1923] A C 48 63 cp Gattpai (ir) \«ndo hxahoTt Loll t ilusit 
V J/aAadeo (1924) 831 C 264 AIR Ramtnolhfe Kooer (18"9) 5 Cal 215 
1925 1«ag 20 Paja Pam v J/r*<r AAon (1832) Pun 

(ti) Laid down for Critisli India in the Rec no CG ( dAo SbaA v Jlira 5A/>A 
ETidcnce Act s 92 as to the effect of (189”) Punj Rec no 71 IWnlAoyam 
subsequent >anation on the rigl I to \ BciAndur I ifAolo (lOll) 14 Bom !>. R 
ipccific performance, see Specific Rel ef 26 
Act, ■ 28 (e) (*) (IBS'*) 4 All 330 
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debt due on the accounts stated had come to an end It appears 
from the report of this case that the bond was impounded by the 
revenue authorities, as it was insufficiently stamped, and this seems to 
be the reason for brmgmg the suit on the ongmal debt mstead of on 
the bond This decision has been held (y) not to apply if the execution 
of the hypothecation bond is denied by the defendant and the bond 
remams on that ground unregistered In such a case the plaintill 
could not sue on the unregistered bond { 2 ), and he would therefore be 
entitled to recover upon the accoimt stated “ Wo cannot allow the 
defendant to take advantage of her own fraudulent conduct in 
preventmg registration of the bond, and to say that m that bond i\ as 
TopTcscnted the contraet which superseded that which is to he inferred 
from the statement of accounts ” (y) Similarly where n mortgagee 
accepts a new security m lieu of the old, and the new security is held to 
be invalid by reason of a rule of Hindu lavs pleaded the mortgagor, 
the mortgagor is entitled to fall back upon the old security It would 
not be consistent with equity or good conscience that the mortgagor, 
having successfully maintained that the new security is invalid, should 
bo allowed to claim the benefit of the transaction by which the new 
security w ns created ns a release of the old security (a) 

Wlicre a contract for the sale of goods provides for deliver) being 
given within a specified period, and the contract contains an arbitra 
tion claiibc, a mere extension of the time for giving deliver} does not 
make it a new contract so as to put an end to the arbitration clau'ic (6) 
Settlement contracts — Mlicn a settlement contract is made, re 
pclling the goods back again from the original bvi}cr, the intention is 
not that after the settlement contract the first contract should be gone 
The intention is that the two contracts should stand together That 
lioing so, there can be a set off as rcganls deliver} , and there can be a 
Ht off as ugurds price for everj thing except the diflcnnc It ems 
to me to he abusing 8 G2 of the Contract Act to sa} tliat nft<r a hi ttli 
ment contract the original contract is uttcrl } disdmrged ** (c) 

(y) Awm nZ-Jin t (IbSS) M fUf I C 261 A. I K S#? Jl 

^j] (b) /yj^Aminorom T Jlftff ittUtr { 

{ ) n Act \M te ^ 

H , ^5 {<) Iff t ii 

tn) liar \ r lll'l ») 41 
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Transfer of actionable claims — As to assignment of debts and 
actionable claims, see tlic Transfer of Property Act IV of 1882, Chap 
VIII. 

Promissory note on account of pre-existmg debt. — The cases i 
referred to above must bo distinguished from those where a person 
lends money or sells goods to another, and the debtor or buyer gives 
a promissory note for paj incnt of the loan or price at a future time 
In such cases the rule is that uhere a cause of action for money is 
once complete in itself, whether lor goods sold or for money lent, or 
for any other claim, and the debtor then gives a note to tbc creditor 
for payment of the money at a future time, tbc creditor, if the note 
13 not paid at maturity, may sue for the otigmal consideration, and 
if from any cause the bill or note is not admissible in evidence, this 
will not affect the original cause of action But where the original 
cause of action is on the note itself, and there is no cause of action 
independent of it, as, for instance, when, in consideration of A deposit- 
ing money with B , B contracts by a promissory note to repay it with 
interest at sue months’ date, there is no cause of action for money lent 
or otherwise than upon the note itself, because the deposit is made 
upon the terras contamed m the note, and no other In such a case 
the note is the only contract between tbe parties, and if, for want of a 
proper stamp or some other reason, the note is not admissible m 
evidence, the creditor must lose his money (d) 

Excursus to S 62 : Unautbonsed alteration o! documents — ^Vbat 
if the document recording an agreement is altered without the consent 
of both parties ^ Iso answer to this question is gi\cn by the Contract 
Act, or anywhere m the Anglo Indian Codes, but Indian practice 
(notv ithstanding a solitary reported opinion to the contrary) (e) 
follows the authorities of the Common Law The nde is that any 


(d) iSAeilA AAaa (1S8I) 

7 Cal 25G , Dargatvrapu v Bampratapu 
(1002) 25 5tad 6S0 , larlayttdda t eera 
Uayavayya y Goranlla Jlamayija (1906) 
29 Mad 111, Hahmaiulla y CavrshDns 
(1891) Fun] Bee no 82 UaUiOT Uui 
CAanil (1004) Pun) Rcc no 7, 
PramalAa AoiA v DuxtrlaTiath (1896) 

23 Cal 831 , AriaAnajt y rajmat (1899) 

24 Bom SCO, 5«6rafnanta» y Huthia 


(1911) 35 Mad C30 at p 641 . nakinat 
AU J/uAemmod Faut v Reira Singh— 
J/sn Singh (1023 ) 4 Lah 151 , Ao/Au 
Itamy Doyar J/ole (1023) 4 Lah 103 
(e) Fde y Kanto .\alA Shato (1877) 
3 Cal 220 where it seems to be sup- 
posed that s 37 of the Contract Act has 
abolished all defences to actions on con 
tracts not espre-'lv mentioned m tl e Act 
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material alteration in an instrument made b> a part}, or bj ni} one 
while it IS in the party's custody or m that of his agent, disables him 
from relying on it either as plamtiff or as defendant (/), though he 
may sue for restitution under s 65 {g) In its earliest form it was 
connected with the old manner of pleading and producing deeds, but 
m modem times it was debberately extended on grounds of pohe^j 
“ A party who has the custody of an instrument made for his benefit is 
bound to preserve it in its ongmal state ” (A) The principle is said to 
be founded on great good sense, because it tends to pre\ ent the part} 
in whose faa our [an instrument] is made from attemptmg to niahc am 
alteration in it ” j and it is “ as applicable to one hind of instrument as 
to another ” {%) Any alteration is roalernl which affects either the 
substance of a contract expressed in the document { j), or the idcutifica- 
tion of the document itself, at all events vihcrc identification ma} be 
important m the ordinary course of business (i) Alterations arc 
immaterial if they mercl} express what was nlrend) implied m the 
document, or add particulars consistent v\it)i the docuineiit ns it 
stands, though superfluous (1), or ate innocent attempts to correct 
clerical errors (m) There maj be case** of wilful fraud prictiscd b> a 
stranger uhere the rule will not be held to operate against the person 
who had the custody of the document (n) It ma} be that come 
degree of negligence on his part nould in such a case hav o to be '«hown 
before he could be deprived of bis rights 
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Indian decisions — The Indian dcwions on the Bubjcct may be 
di\idcd into two The first class comprises eases in A\hicli the 

'lilts w ore (or bond debts brought upon the basis of altered documents 
The second class relates to suits on documents winch by the acrj 
execution thereof elTcct a transfer of interest in specific immo\ able 
property As to the former class of cases, the Indian Courts ha\c 
followed the principles of English law set out aboae, the point for 
decision m each ease being whether the alteration was or was not 
material Thus avhcrc a bond was passed to the plamtifl bj one of 
three brothers, and the plaintiff forged the signature of the other two 
to the bond, and brought a suit upon it m its altered form against all 
the three brothers it w as held that the alteration a\ oidcd the bond (o) 
In such a ca'c the plaintiff is not entitled to a decree e\ en against the 
real executant Sirmlatl} , w here the date of a bond w as altered from 
11th September to 2jth September, it was held that the alteration was 
material as it extended the time within which the plaintiff was entitled 
to sue , itdidnotmatterthatthepctiodofhmitation.thoughieckoned 
from 11th Septeraher, had not expired at the date of the suit (p) 
On the same principle an alteration m a document which has the effect 
of enabling the payee to sue on the document m a Court in which he 
could not haa c sued on it m its ongmal form is a material alteration 
and as such destroys the right of action on the document (y) Like 
wise, where the plaintiff altered a bill of exchange from D P , that is, 
documents to be deli\crcd against payment, into D A , that is, docu 
luents to be deli\etcd against acceptance, it was held that the drawer 
w as not liable upon the altered bill (r) But the fact that the signature 
ot an attesting witness had been afhxed after exeeution to a bond that 
does not require to be attested is not a material alteration, and does not 
make the bond ^ oid (s) Nor is it a material alteration to add in a 


(o) Oogun Ckunder Oloac v Dkur<mt 
dhur (1881) 7 Cal CIG, Gour Chandra 
Das V Prasanna Kumar Chandra (1906) 
33 Cal 812 AammoU v Aoroin Sing 
(1900) PuDj Rcc no 91 

(p) Ootindasami v Kuppusami (1889) 
12JIad 239 

{q) Lalshmammaly arasmharaghava 
(1915) 38 Mad 746 21 1 C 415 
(r) Mtaha Ahrontl v Tkt AaliONoZ 


Daitl of India Ltd (1903) 5 Bom L R 
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T Data (1890) 15 Bom 44 Ramayyar 
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document a description of immovable property uliioh is not uitlmi the 
scope of the document (() And where a seller of goods inserted m the 
document of sale a clause exceptmg a claim on a former account, it 
u as held m a suit by him for the price of the goods that the alteration 
was not material so as to defeat his claim for the price (u) Besides 
the alteration bemg material, it must have been made in a document 
which IS the foundation of the plamtiS’s claim A material alteration, 
therefore, in a WTitten acknowledgment of debt does not render it 
inoperative, as the acknowlctlgmcnt is merely cvadencc of a pre- 
existing liability (y) In the last-mentioned cases, it is to be obscrv cd, 
the smt was not founded on the acknowledgment, but on the original 
loan, and the acknowledgment w.as relied on merely to save the plain- 
tiff’s claim from being barred, and the Court admitted it m evidence 
for that purpose But where a creditor bases his suit, not on the original 
loan, but on a bond passed by the defendant, and it is found at the 
hearing that the bond lias been materially altered so ns not to entitle 
him to a decree on the bond, the plamtifT will not be allowed to fall 
back upon the original consideration, anti to rely on the altered bond 
as proof of acknowledgment fte) And the ^ladras High Court Jins 
held {x) that a purchaser for value of a piece of land from a person 
empowered to sell under a wdl is not precluded from rcl} mg upon the 
Will to prove the validity of the sale, though forged attestations are 
added to the will after the sale The decision is obviously rigid, for 
the jmrehaser never had the custody of the will, nor is a will a tlotu 
ment to winch any one, propcrlj spcahing is j'artv or pnv) , and Ins 
title was cojujilctc before the forged attestations wtre made An 
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ocument a description of imnio\able property is not witbm the 
3ope of the document (i) And where a seller of goods inserted m the 
ocument of sale a clause exceptmg a chim on a former account, it 
•as held m a suit by him for the price of the goods that the alteration 
•as not material so as to defeat his claim for the price (w) Besides 
le alteration bemg material, it must have been made in a document 
hicb IS the foundation of the plaintiff s claim A material alteration 
lereforc, m a written acknowledgment of debt docs not render it 
loperativc, as the acknowledgment is merely e\idencc of a pre 
astmg liability (tj) In the last mentioned cases, it is to be obsen cd 
le smt was not foimdcd on the acknowledgment, but on the original 
•an, and the acknowledgment was relied on merely to save the plain ^ 
tt’s claim from being barred, and tbc Court admitted it in CMdcncc ' 
T that purpose But where a creditor bases his suit, not on the original 
'an, but on a bond passed by the defendant, and it is foiitul at tlio > 
caring that the bond has been materially altered so ns not to entitle 
im to a decree on the bond, the plaintiff will not bo allowed to fall 
ick upon the original consideration and to rely on tlic altered bond 
} proof of acknowledgment (tp) And the Aladras Iligli Court has 
:ld (ar) tint a purchaser for \aluc of a piece of land from a person 
npowered to sell under a will is not precluded from rcl) mg upon the 
ill to pro^c the Naliditj of the sale, though forged attestations are 
Idcd to the Will after the sale The decision is ob\iousl) right, for 
ic purchaser never had the custody of the will nor is a will a docu 
Lilt to winch an> one properl> speaking is part) or jirn^ , and Ins 
tic was complete before the forgcil ntta^taUoIls were made An 
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In the eiihost of these ca'jes, known a-; liamasmny Ron's Case (c), 
the plaintiff, who held a hypothecation bond from the defcndmN, 
altered the date of the bond so os to bring the personal remedy , mIucIi, 
according to the true date was barred withm the period of limitation 
The suit was to reco\cr the balance of the bond debt from the defen 
dants pcrsonallj, and by sale of the hypothecated property The 
Court passed a decree for the amount due against the properi!/, holding 
that the altered document might be used as proof of the right created 
by or resulting from its baaing been evccutcd The exact frame of 
the plaint m this case is not stated in the report, and, according to 
later cases, the decision could only be upheld if the suit m as not ba'^cd 
on tbe altered document (d) In Ganga Ram \ Chandan Singh (e), 
a case similar to the aboac, a liypothccation bond Mas fraiuliilcntl} 
altered by the plaintiff so as to comprise a larger area of land than 
■was actually hypothecated The suit was brought on the altered 
bond, and the High Court of Allahabad held on appeal that the suit 
M as rightly dismissed by the lower Court (/ ) In a subsequent l\rndras 

cnse(^) the plaintiff sued to recover the principal and interest due 
on a mortgage bond fraudulently altered b^ him b) doubling the 
rate of interest and inserting a condition making tlie whole sum paj able 
upon default of paj mont of anj one instalment The suit w as brought 
on the altered bond, and the full Bench confirmed the dcci-?ion of the 
Courts below, dinnu^sing the plaintiffs entire claim In »5i#6m/nnnnin 
•V Krishna {h), on the otlior hand, where also a mortgage bond was 
aItorc(l in a material respect, the suit was not based on the altered 
bond(i), ami the Court allowed the bond to be used as proof of the 
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mortgngccb right to ■'ell the property In the hst of the series of 
cases, decided by a full Bench of the Allahabad High Court (j), a 
puisne mortgagee brought a suit for sale against his mortgagors, and 
impleaded therein as a defendant a prior mortgagee, offering to redeem 
the prior mortgage The prior mortgage, vs hen tendered m e\ idence by 
the prior mortgagee, was found to ha\ e been tampered with, and altered 
in a material particular, the extent of the share mortgaged having been 
increased Upon these facts it was held that such alteration did not 
render the mstrCmcnt v oid tn Mo, so as to justify the Court in ignoring 
its existence and passmg a decree in favour of the plaintiff for sale 
of the property comprised in it without pajment of the amount due 
under it to the prior mortgagee It will be seen that in this case there 
was no suit brought upon the altered document, nor was the prior 
mortgagee a plaintiff , but the decision of the majority of the full 
Bench did not rest upon these narrow grounds (i) 

In both these classes of cases it has been held that where a smt is 
brought by a plaintiff on a document fraudulently altered b> him he 
will not he allowed subsequently to amend the plaint so os to base 
his claim on the document as executed bj the defendant (1) The 
Courts do not appear to have decided m these cases that the defendant 
IS not liable in some fonn of proceeding to repay mono} which ho has 
actually received (m) 

In the ca«e of negotiable instruments the English rule has been 
adopted to its full extent, ns will be seen from «3 87—89 of the 
Negotiable Instruments Act XXVI of 1881 — 

Sect 87 \n} material alteration of a negotiable instrument 

renders the •same void as against an) one who is a part} thertto at 
the time of making such alteration, and docs not 000*^01 thereto, 
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In the earliest of these cases, hnown as Bamasamtj Ron's Case (c), 
the plaintiff, who held a h3rpothecation bond from the defendant's, 
altered the date of the bond so as to bnng the personal remedy, which, 
according to the true date was barred, within the period of limitation 
The suit was to recover the balance of the bond debt from the defen 
dants personally, and by sale of the hypothecated property Tie 
Court passed a decree for the amount due against the 'properly, holding 
that the altered document might be used as proof of the right created 
by or rcsultmg from its having been executed The exact frame of 
the plaint in this case is not stated in the report, and, according to 
later cases, the decision could only be upheld if the smt v as not based 
on the altered document (d) In Ganya Ham v Chandan Singh (e), 
a case similar to the above, a hypothecation bond was fraudulently 
altered by the plaintiff so as to comprise a larger area of land than 
vas actually hypothecated The suit was brought on the altered 
bond, and the High Court of Allahabad held on appeal that the suit 
as rightly dismissed by the lower Court (/) In a subsequent Madras 
case {g) the plamtifl sued to recover the principal and interest due 
on a mortgage bond fraudulently altered by him by doubling the 
rate of interest and msertmg a condition mahing the whole sura payable 
upon default of payment of any one instalment The suit w as brought 
on the altered bond, and the full Bench confirmed the decision of the 
Courts below, dismissing the plaintiff’s entire claim In Siibrabnama 
\ Krishna {k), on the other hand, where also a mortgage bond was 
altered in a material respect, the suit was not based on the altered 
bond (i), and the Court allowed the bond to bo used as proof of the 
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luortgigce’s right to •'fll the property In the Inst of the senes of 
cnsc«, decided b} a full CencU of the Allahabad High Court (j), a 
pui'^ne mortgagee brought a suit for sale against his mortgagors, and 
impleaded therein ns a defendant a prior mortgagee, offering to redeem 
the prior mortgage The prior mortgage, u hen tendered m evidence by 
the prior mortgagee, u as found to liaac been tampered n ith, and altered 
m a material particular, the extent of the share mortgaged having been 
increased Upon these facts it nas held that such alteration did not 
render the mstnimcnt \ oid tn toto, so ns to justify the Court in ignoring 
its existence and pa^ssmg a decree m fn\our of the plaintiff for sale 
of the property comprised in it nithout payment of the amount due 
under it to the prior mortgagee It will be seen that in this case there 
was no suit brought upon the altered document, nor as as the prior 
mortgagee a plaintiff , but the decision of the majority of the full 
Bench did not rest upon these narrou grounds [1) 

In both these classes of eases it has been held that where a suit is 
brought by a plaintiff on a document fraudulently altered by him ho 
will not be allowed subsequently to amend the plamt so as to base 
his claim on the document as executed by the defendant (1) The 
Courts do not appear to ha\c decided m these cases that the defendant 
IS not liable in some form of proceedmg to repay money which he has 
actually rccen ed (m) 

In the case of negotiable instruments the Enghsh rule has been 
adopted to its full extent, as will be seen from ss 87 — 89 of the 
Negotiable Instnimcnts Act XXVI of 1881 — 

Sect 87 ‘ Any material alteration of a negotiable instrument 

renders the same ^ oid as against any one who is a party thereto at 
the time of making such alteration, and does not consent thereto, 
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iinless it was made m order to cany out the common intention of the 
ongmal parties , and any such alteration if made by an mdorsce, 
discharges his mdorser from all Lability to him m respect of the con 
sideration thereof The provisions of this section are subject to those 
of ss 20, 49, 85, 125 ” 

Sect 88 “ An acceptor or indorser of a negotiable instrument is 

bound by his acceptance or indorsement not\s ithstanding any pre\ lous 
alteration of the instrument ** 

Sect 89 ‘ AVhere a promissory note, bill of exchange, or cheque, 
has been materially altered, but docs not appear to ln^e been so 
altered, or where a cheque is presented for payment which docs not, 
at the tune of presentation, appear to be crossed, or to have had a 
crossing which has been obliterated, payment thereof by a person or 
banker liable to pay, and paying the same nccordmg to the apparent 
tenor thereof at the tune of payment and otherwise m due course, 
shall discharge such person or banker from all liability thereon , and 
such payment shall not be questioned by rcison of the instrument 
having been altered, or the cheque crossed ” (n) 

The framers of the Negotiable Instnunents Act must ha\ c assumed 
that the English rule n is applicable in Indio to other kinds of instni 
menta , for it v. ould be an absurd state of the if such a rule applied 
to negotiable instruments alone 

63 — E\cr> promisee may dispense with or remit, 
promisco ina> I'iiolly or 311 part, the performance of the 
rcTiTriJJman™ proiuiso iindc to liiD), Or inoj extend tlio 
Of promise time fot sucli performance, or ma\ accept 
instead of it am satisfaction winch lie thinks fit 

111 a/ni/»o«s 
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T)ISrENSATION FROM PERFORMANCE. 


tlicm, in sitisfaption of his cl'iim on A This piyment is a di'scliargo of the 
%\holc claim (o) 

(d) A. DM C3 B , under a contnet, a snm of money, the amount of whicli 
Los not been ascertained A .without ascertaining the amount, gi\es toB , 
andB , in satisfaction thereof, accepts the sum of 2,030 rupees Thtsisadis 
charge of the whole debt, wlntcvcr may be its amount 

(e) A owes B 2,000 rupees, and is also indebted to other creditors 
A. makes an arrangement with his creditors, including B , to pay them a 
composition (p) of eight annas in the rupee upon their respectii c demands 
Payment to B of 1,000 rupees is a discharge of B ’s demand. 


Rule o! the Common Law. — This section makes a u idc departure 
from the Common Laa\. In England, to quote an authoritative 
exposition, “ it IS competent for both parties to an executory contract 
by mutual agreement, uithout any satisfaction, to discharge the 
obligation of that contract ” , in other u ords, as reciprocal promises 
arc a sufficient consideration for each other, so are reciprocal discharges. 
" But an executed contract cannot be discharged except by release 
under seal, or by performance of the obligation, as by pa^ ment where 
the obligation is to be pcrformctl by payment ” , but, by the law 
merchant, the obligation of a negotiable instrument may be discharged 
by mere waiver (q) Subject to that exception, “ the new agreement 
in rescission or alteration of a prior contract must in general satisfy 
all the requirements of an independent contract ” (r), and so must an 
agreement to accept satisfaction for a tight of action which has arisen 
by breach of a contract (s) And in particular, although the rule 
that the Court docs not inqumi into the adequacy of the consideration 
is applicable, .and therefore anything different m kind from what is 
due may be .a good satisfaction without regard to its apparent \aUic, 
yet the Court cannot help knowing that mneteen pounds arc not 
worth twenty ixuuids and acconluiglj, n less sum of money cannot 
ho good satisfaction for a greater sum already due This last rule was 
confirincd in out time with great reluctance by the House of Lonla (f) 
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But tlie Liiglixli rules arc not matornl in British Iiuln «5o fir a* 
the kno^\ ledge of them maj be to pre^Lnt nusimdcrbtaudmg 
and mi'^apphcation of English decisions fomidod on or iiuoUaiig them 
The intention of the prc‘!cnt section to alter tlio rule of the Common 
Law IS clear, and has been recognised m se^cral Indian ca«es {«) 

Scope of tbe section — ^Thc present section and s 62 must bo con 
strued so as not to o\ crlap each other This ould be done by holdin" 
that agreements referred to m s C2 arc agreements yluch more or lc«^ 
affect the rights of both parties under the contract discharged hy such 
agreements , -whilst those referred to in s 63 are such as affect the right 
of only one of the parties The former case nccossaril} implies con 
sideration, yhich may be cither the mutual rcmmciatioii of right, or, 
in addition to this, the mutual undertal mg of fresh obligations, or the 
rtnunciation of some right on the one side and the undertaking of some 
obligation on the other It is only when the agreement to dischaigc 
affects the right of only one part) that consideration might be found 
wanting, and there alone the Indian law departs from the English law 
by niahing proajsion for e\er} such possible case in s 63 (t) 

Remission of performance — In 1003 the High Court of Bombaa 
bold (tr) that a dispensation or remission amder this section maolaes a 
pronu«o as defined by s 2 (b) or, what i> the same thing an agreement 
witlun s 2 (o), so that * there must be a proiio al of the disjxmsation 
or remission, which i» ncceptc<l ’ in lecbnical forms that the effect 
of the section is old) to allow an ncconl to he goo<I w itlioiit s itisfnctiori 
The Judicial Committee has now oaerniKd tins opinion (agamst which 
the prc'cnt amtors haac coiitmuousla proto tod) m lew and decisiat 
aaords '*Tlic language of the section does not refer to ana such 
agreement and ought not to be enlarged b) ana implication of I ngh h 
doctrines (x) 


roonev, b it, on tho contriiy I'ccme it 
h not monrr Tim m suljoct to tfe* 
instrument I'eing in tact pirni anl 
acceplol in full til'd an^c nnil i ot mrrdr 
At con liti nal p 1 ^■ment of tie aroouit 
due per ttetd er aio 1 on I J //•« 
dan.fT rcnp?«[|nil].K 11 330 30 
(u) Vj"-Aue Ao^if \ r jAii 

audar (1S'>) la Cal 3P 3 . /‘>r » 

T Cun 'jAini J/u f (isn ) 10 'll I 3 *s 


40 'apfry* \ An i Slid (isao) 3* 
Horn 630 CH 

(c) Ptr Car 11 />J i r Ct»tfj»in» 
V iioaraf 

{«•) Ify »r.T"i V Trm'd Mant 
ripn fy (I '• 1} IIoti 0 1 

(r)CAu«*ii l/t«f/an a<iA v 1/ I 
t Al»f / let / (I •'If I ft I A 
131 I0i<) !(•' I t fS \ I 1 1 ' 

1 C * aOrnn llejuj nert pf tl- 



Di«riN«\Tio\ moM pinroRMVNCi. 


Tlius the vronls of the section nrc con'itnicd ncconling to tljcir 
iiitunl incinmg and a promi**cc cin <li«clnrgc the promi«o not only 
without con'^idcntion hut without n new agreement AVc ma} now 
be excused for repeating part of our original protest though it is no 
longer necessara. There is nothing in the words of the section (we 
«aid) about proiuicc, proposal, or acceptance, and we fad to see why 
any such matter «!hould ho importotl, CTCcpt on the assumption that 
the intention avas to alter the English law of accord and satisfaction 
onl} hy abrogating the requirement of consideration But if con- 
sideration 13 no longer required, wh} should agreement be required ? 
Let us now hope that Indian courts liaac at last shaken of! the 
unfortunate and erroneous presumption that a codifjing Act is to he 
read as saaing cacry existing rule, hoaaeacr peculiar, aahieh it does not 
repeal in literal terms 

Except so far as m the ease of a corporation a dispensation from 
performance must satisfy the conditions required for its corporate 
acts m general, it docs not «eem that a formal obligation need bo 
formally remitted 

Concciaablc but not probable eases m which a promisor would 
be prejudiced b) not being allowed to complete the performance of his 
promise, though he had received the consideration m full, may he left 
aside until thej arise It seems that, if they can bo treated as 
exceptional, it must he by a irtuc of some special term implied m the 
particular contract 

"Wtere a promisee remits a part of the debt, and gives a discharge 
for the whole debt on receiving the reduced amount, such discharge 
IS ^ alid, even though the remission was in pursuance of an oral agree 
ment, which is inadmissible under s 92 (4) of the Evidence Act, 1872 
Thus where a lessor, to whom rent is due under a registered lease, 
accepts a smaller amount of rent from the lessee m pursuance of a 
subsequent oral agreement to reduce the rent, and passes a receipt 
in full discharge of the rent due, the discharge will take effect indepen 


High Court of Labors , folld halumal remission is in the form of an agreement 
Devandas v Xesrumal (1028) 114 I 0 it requires a ncT? consideration Maung 
97, A I R 1929 Sind 153 Thu P« v J/aun^ Po TAaril (1928) 6 Rang 
appears to orcmilo the opinion (in anjr 191, 110 I C 612, AIR 1923 
ca«e difficult to understand) of the Rang 144 
Rangoon High Court that if the 
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dcntly of the prior oral agreement, which certainly is not illegal, 
though it cannot be proved under the Evidence Act {y) 

A dispensation or remission under this section may well bo con- 
tingent on the happening of a future cient, just as an original promise 
may The holder of a promissory note from the officers of a masonic 
lodge agreed m writing to make no claim “if the . . . lodge huildmg 
which has been burnt down is resuscitated ” He cannot sue on lus 
note after the lodge is rebuilt (z) It would be monstrous if he could 

Discharge from liabibty on negotiable instruments is specially 
dealt with in the Negotiable Instruments Act, 1881, ss 82, 90 

Agreement to extend time. — An agreement simply extending the 
time for performance of a contract is exempted by this section from 
any requirement of consideration to support it No consideration 
IS necessary to support such an agreement, exactly as none is required 
for the total or partial remission of performance (c) See, howc^c^, 
the commentary imder the head “Remission of performance " (b) 
But an agreement by a mortgagee, about to exercise his power of 
sale, to postpone the sale for four days is not xathm this section ; 
for it 13 not an extension of the time for performing the mortgagor’s 
promise to pay the debt, which time is already past Redemption, 
when the mortgagor is entitled to redeem, is not a performance of 
the original contract to pay the debt , and the exercise of the power 
of sale IS not an cxerciic of a right of action on tliat contract (c) The 
time for performance of the contract must not be confounded with 
ViW/t ’RStVAXi AaK'i’A iw Uw 

mortgagor in default might still be allowed to redeem (d) Tlic*!c two 
decisions of the Bombay and Madras High Courts arc quite consistent 


(y) Aaramjw/a V T/icllu t»W»/(1902) 
20 Jlafl 105 Tho casUins of q cbrtjMC 
ofTenxl Hi full sitiifaction of ft emillcr 
amount Joes not of itvlf operate fts a 

receipt or Jiwharpo m full BasltoJam 

Barup V Dil^iiLh I cn BeutiL I <m (1022) 
41 All "IS, CS I r 7^^. A I K la.’i 
All 4ri 

(•) ThtL’ly 

(1010) ai 'f-»'l fse. nlicrc otlif-r nr> 
f JH Kiti »rf( nl'o iln{w^><i -<1 of I % 111 ** 

Gmrt TJ.r< af>.«rnrnt It i» t nporl.**! 
S ni" bin'll f rrrttl irrr„ iftri i » 
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(a) J)ans i Ciinlisaini l/iJti/* (1800} 
lO WaJ 39S. 402, Jiijnl htshorr \ 
CAan rf Co (1027) 40 All loi 

I C 613 , 25 All r. J 3*15 A I It 
1027 All 4';i , Mauny In \ Manr\j 

/»i» nan/ ( 1023 ) n iitii, PI no 1 c 

ri2 A I II P.’S Ilnii/ Mi e nim. 
It not Ittr Bt rrporlf^l 
{1} !• 3 2 

(r) \ (P '> .1 

lom 3lS 
( I) /& r2A 
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It need hardly be added that this section does not entitle a pro- 
misee to extend the time for performance of his oivn accord for his own 
purposes Thus, whcTe a date is fixed for deli\ cry of goods under a 
contract and the seller fails to dehver the goods, the buyer may not 
of his own accord guc further time to the seller for gunng delivery, so 
as to claim damages on the footing of the rate on the later date fixed 
by him , he is entitled to damages on the basis only of the rate pre- 
vailmg on the date fixed for performance in the contract (e) 

64. — ^When a person at whose option a contract is 
^ voidable rescinds it, the other party thereto 

Consequences of 

rescission of void nccd not perform any promise therem con- 
abie contract taincd in which he IS promisor The party 
rescmdmg a voidable contract shall, if he ha\e received any 
benefit thereunder from another party to such contract, 
restore such benefit, so far as may be, to the person from 
whom it was received. 

Scope oi the section —Contracts declared \oida'blc (s 2, eub 8 1) 
under this Act may be divided into two groups, namely, contracts 
voidable m their inception under ss 19 and 19 a on the ground of fraud 
or the like, and contracts becoming voidable by subsequent default 
of one party, as mentioned m ss 39, 53, and 55 

The use of the word ‘ voidable” is immaterial AVTicncver one 
part} to a contract has the option of annulling it, the contract is 
voidable, and when he makes use of that option the agreement 
becomes void It has been suggested that the present section applies 
onlj to the first named cltss of contracts, which are v oid iblc for want 
of free consent (/), but there is no apparent good reason for not 
mcluding the others 

jVs to the apphcabilit} of this «!ection to contracts rt 'Winded under 
s 39, «cc the comnicntar) on s 65 under the head ‘ a contract 

becomes V Old ” p 374, below 

The direct application of thij» section, according to rccognL<ed 
canons of interpretation, is onl} to coutnets declared voidable bj the 

(«) J/«/lAdya T Lrll-n (I9HJ 3" eiprr»aly vriihout girras a final opmioo , 

412. 413, -<17. 14 I a 235 \a.m tijw t. 4ppani (1915) 33 Mad 

[ f ) Brehmo Dutt V Dhamo Qlatc Kb at p 1S5, p-r Whi’e CJ 19 1 C 

(ISas) jc Cal S'*!, per Miclran CJ , 462. 
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Act , but tbe principle "wbicb it afi&rms is one of general jurisprudence 
and equity, and applicibfe m \anous other cases In Sinatja Pillai v 
Mumsami Ayijan (g) a mortgage was e’^ecuted by the guardian of a 
minor appointed under the Guardian and "Wards Act without obtaming 
the sanction of the Court, as required by s 29 of the Act Such a 
mortgage is \oidable under s 30 of that Act Here the High Court 
Said that the mortgage could not be avoided on behalf of the minor, 
except on restoring to the mortgagee the henefit received b} the 
minor s estate under the mortgage, and hased its decision on the 
prmciple which, as the Court said, ‘*is acknowledged ms G1 of the 
Indian Contract Act, ms 35 of the Transfer of Property Act, and 
generally by the Indian Courts as Courts of equity and good conscience ” 
The same rule appears in ss 38 and 41 of the Specific Kehef Act (h) 
Minor’s contract —It was settled that this section did not appl} to 
a minor’s contract, assuming that such contracts were onl} \oid'ible 
The term “ person ” m this section, it was said, docs not comprise a 
minor, but means such a person as is referred to m s 11, nnmol}, a 
person who (among other conditions) is of the age of majority according 
to the lau to uhich he is subject But, since the decision of the 
Judicial Committee that a minor is wholly incapable of contracting (i) 
there is no arguable question, and further authority is needle s(j) 
Under that decision neither s 01 nor s 05 applies, and so there is no 
liability Under them to make compensation (1) It does not follov, 
howeier, that a minor is entitled both to repudiate his agrecmciit 
and to retain specific propertj uhich he bos acquired under it, or to 
rccoier monej after receding for it aaluc uhich cannot be restored 
General principles of cquit) sccra incompatible with such a nsult, 
and it nould certainly he contrary to English authority (/) Pol 

(?) {189S) 22 Mad 2S0 , Tfjpnl v (19W)20A11 312 
Canja (1002) 23 All GO Sea &bo ()} 5eo Aampa, lal \ 

Atittirji T J/erf. //ark/dJ ( 18 - 8 ) 3 Dorn (1010) 8 AH I J 105 S. Admo’iijm 
231 T AaumAAaft(l0J2)runJ I eo no ri 

(ft) But thu Boction dooa not empower (loan to alun«iti<') 
tlio Court to Impovs a charge on property (1) 

Jonnammalv I tchat TUi^n 00 t C 

6a:. A I It (102T)>Ial 201 C-MUd (J) Vo UhTvlunv v (l^sg) ,i 

L 3 33 Q B Dir lOJ •« I ep \o«ir,;Vn 

(0 iSohort LW r Dhanno-Ui Ghoje B-iMia? T^vr$ ,n (K«J3M C. 

(1‘VVl) 30 Cal MO, I r 30 1 A 0 8 10 an I (a ‘ 
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note* to « 11 un Vr tin' In’! 1 ** minor p ct ntnet nnd tlic ci'cs there 
cito(3 


Election to rescind — ^Thc hroul pnncijdc on which thji nnd the 
following foction re^t, nnd which, i»h we h'wc “cen, ii not confined to 
ca'^cs CTpro'tdN includc<l in either of them was thus stated m I nghnd 
in one of the wcightio^t judgments of recent times — 

“ Xo man can nt once treat the contract as avoided h) Inm so as 
to resume the propertv which he parted with under it, and nt the 
same time keep the mono) or other advantages winch he has obtained 
under it ’ (in) 

For the same reason a man cannot rc<cmd n contract in part onl> 
AMien he decides to repudiate it he must repudiate it nltogclhcr If 
he has put it out of Ins power to rc'torc the former state of things, 
either by acts of owncr'liip or the like or b> adopting and accepting 
dealings with the subject matter of the contract which alter its 
character, as the conversion of shares m a companv or if he has 
*v\lowed third persons to ae<jutrc rights under the contract for a ahic (n), 
it IS too late to rescind and the reined) if an), must be of some other 
kind ‘ \ou cannot botli cat)our cake and return )our cake (o) 

It IS hardl) needful to sa) that rescission must bo express and 
unequiv ocal The clearest form of it is bringing a suit to set aside the 
contract The will to rescind ma) also he declared b) wa) of defence 
to an action brought on the contract a declaration to that effect before 
action brought is not ncccssai) as matter of law (p) though generally 
speaking the prudent course is to repudiate as soon as possible See 
s GG, p 380 below 


a CiU at pp 10 13 SltiTibtrg t 5cala 
(LwJi) [1923] 2 Ch 45“’ C A Se« 
Datlaramv I imx^JI:[l003]2SBom 181 
CAtnnonrami t AnsAn<uu7am» (1918) 35 
Mad L J 05“’ Ltmbaji liaiyt t Eakt 
(192o) 49 Bom 576 88 I C 013 

AIR 19‘’o Bom 499 passage m text 
cited This does not mean that mon^ 
lent to ft borrower whom the law declares 
absolutely incapable of contracting ft 
loan can be recovered under cover of 
equitable compensation or under the 
present section Lxmbajt Ravjt v Baht 
i6 d See however s 41 of the Specific 
Rcl ef Act as to the discretion of the 


Loutl under that section i bicli vas 
exercised in the case now cited 

(m) Clovqh V L <(. A W R [1871] 

L R 7 Ex 26 37 m Ex Ch The 

judgment was Lord Blackburn s though 
not delivered by h m See 7 App Ca at 
p 360 

(n) ClarLtT JD eXson (1858) E B & E 

148 113 R R 683 decided on a state 

of company law long smeo obsolete and 
not very clear on tho facts and dates 
bnt the rule in question is correctly laid 
down 

(o) Crompton J E B A E at p 152 

(p) Sco note (m) 
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By tile Common Law lapse of time is not of itself a bar to setting 
aside a contract (subject to the risk of indefeasible rights ha\ang been 
acquired by third persons), but may be material as cvideiice of 
acquiescence, that is, of a tacit election to afhrm the contract But 
in British India, by the Limitation Act [q) a suit for the rescission of 
a contract must be dismissed, c\cn though the defence of limitation is 
not set up unless brought within three years from the time when the 
facts entitlmg the plaintiff to have the contract rescinded first became 
known to him English authorities on what amounts to acqiuesccnco 
would seem therefore to have very Iittfc practical appbcation 

Benefit received “ thereunder ’’—The benefit to be restored tinder 
this section must be benefit received under the contract A agrees 
to soli land to B for Ks 10 000 B pays to A Bs 4 000 as a deposit 
at the time of the contract the amount to be forfeited to A if B does 
not complete the sale within a specified period B fails to complete 
the sale within the specified period nor js lie read) ami iviUing to 
complete the sale ujthm a reasonable time after the crpiry of that 
period A is entitled to rescind the contract and to retain the deposit 
Tlie deposit IS not a benefit received \inder the contract it is a security 
timt the purchaser ^^ould fulfil his contract, and is ancillary to the 
contract for the sale of the land (>) AVlierc a guardian sells lus uard s 
property for purposes not binding on the ivard and the “sale price is 
utilised for the purchase of lauds for the ward not contemplated at the 
time of the sale the I mds so purchased for the ard do not constitute 
benefit reccned bj the uard under the contract so as to entitle 
the acndcc to ha^c it con\c>td to him on repudiation b^ the uard 
of the sale b> the guardian (s) 


65 — When an agreement is discovered to be \oi(l (f), or 


^ o( when a contract becomes void an} person 
rrc7uci nUan wliQ lias rcccivcd all} advantage under fiiicli 
nl^m'nt^rc n agrocincnt or contrict la bound to restore 
^ it, or to niikc eonipenwitioiJ for it, to the 
person from wliom he received it 


( 7 ) I\ of 1 >0S i 3 nnl I (f) CA -n t ArnAn'inAimi 

lU M»1 It' I I 8-1 

(r) \«n/« liyirr I/-;-i w (lUir) SH (I) 1 arli « Ir, j fr-t mr-l fo t ow 
lit 1 i"B I » I t 4'' ti** n*' n*’ •* 
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IllustftUions 

(a) V pajaB 1,000 rupees in considerition of B s promising to marry 
C , \ ’s daugliter C is dead at tho time of tlio promise The agreement 
IS void, but B mu't’tpay \ tlie 1,000 rupees 

(b) A contracts with D to deliver to him 250 maunds of rico before 
tho 1st 'Ma} A delivers 130 maunds only before that day and none after. 

B retains the 130 maunds after tho 1st AI*} Jfc is bound to pay A for 
them 

(c) V , a singer, contracts with B , the manager of a theatre, to sing 
at his theatre for tuo nights In every week during tho next two months, and 
B engages to pay her a hundred rupees for each night s performance On 
the sixth night A wilfully absents herself from the theatre, and B , m consc 
qucncc, rescinds the contract B must pay A for the five nights on which 
fho bad sung 

(d) \ contracts to sing for B at a concert for 1,000 rupees, which 
arc paid in advance A is too ill to sing \ is not bound to make eom 
pensationtoB forthe lossof the profits winch B would ha\o made if A had 
boon able to sing, but must refund to B tho 1,000 rupees paid in advance 
[Z contracts with A to sell him land which in fact is already sold to B 
A IS entitled, notwithstanding a clao«o exempting A from liability for 
defects in the title, to avoid the contract on tho ground of fraud and recover 
Ilfs purebaso monc) from Z under this section ilhlar Jahan Begam v 
//o^n Zrfil (1027) 25 Ml L J 70$. 1031 C 310, \ 1 R 1927 All C93 ] 

Duties of restitution,— The matter corresponding to this and the lost 
foregoing section, besides s 39, is scattered about Lngh*<h boobs m tho 
shape of tcchnicil rules and exceptions unintelligible, ns usually stated, 
to any one uho is not acquainted, not only uith modem English lass, 
but witli the formulas of the ancient common lau sj'stom of pleading 
which Ins long been obsolete m England, and cum\es only m some 
Aracncan jurisdictions However, the substance of the question 
in\ol\cd maybe put thus — “ In what c'i'=cs luaj an action be brought 
by a person who has entered mlo a special contract against the jicrson 
with whom he has contrictc*!, while Ins owai side of the contract 
i ’ {v) \w'l as m Kw the pKw.t\(f, \i 

be rcco\or at all, must do «k) cither on the original contract or on “ome 
other imphcil contract, it has to be considered whether the spocial 
contract is subsisting but the dcfendint has di'iK'nsetl the pLimtiH 
from jKrforming lus part bj making it impov'ible or othcnviv, and, 
if it IS not subsisting whether a new contract b\ the defendant to pay 
for work done or other Wnefit which he has acceptoil, as the case may 

<>0 Ur as matcml, to have Iwfn thr date C.'ji.ol J I aicaitiratn r I'aKlitnmg (1925) 
tf tho acrrcmcnl unloss the Court is **2 I C WO, \ 1 P 211 

sati'fiod th»t It was Utor But ^ is it nc t rxtLor » p^jrv qo.-»tK)a cf 

sJvUI T BlenfUf SinjV (1027) 101 fact' 

I C 2<>5, \ 1 r 1^*27 Oats IT, »•) 2 L. ( IMlihvJ- 
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bgj can be inferred In tbe case 'nhero a party has contracted to do 
an entire work for a specific sum, be “can ^eco^c^ nothing unless the 
11 ork be done, or it can be shown that it was the defendant’s fault that 
the work was incomplete, or that there is somethmg to justif} the 
conclusions that the parties have entered into a fresh contract ” (v) 

The illustrations to this section arc rather miscellaneous In (a) 
we baa e a simple case of money paid imder a mistake (cp s 72, p 401 
below) In (b) it does not seem that the contract has become a oid at 
all, but, on the contrar; , that B has elected to affirm it in part, and 
dispense wath the residue there is no near contract under aihicli he is 
bound to pay for the 130maundsof nee as is shown by this thatwhat 
he does «acccpt he is undoubtedly bound to pay for at the contract price 
In (c) it IS not clear w bother the contract is to be treated as du isiblc so 
that A is entitled to Rs 100 for each night on which she did siiig, or 
the Courtis to estimate what, on the whole, the pirtnl pcriormnneo 
was worth , nor would it be clear m Bnginnd without fuller statement 
of the forms and circumstances Illustration (d) is again biniplor, 
English lawyers would refer it to the head of monej paid on n 
consideration winch fails 

Scope of the section — This section a]>pbes on)) to cases where an 
agreement is discoacrcd to he aoid, or when a contract becomes \oid 
[secs 2, cl (])J It docs not, therefore, apply to cases where there IS 
a stipulation that, b) reason of a breach of warrant) b) one ol the 
parties to the contract, the other part) shall be discharged from the 
perfonmnee of his part of the contract An insurance compan) is 
not, therefore, bound under the proMsioiis of this section to refund 
to the heirs of the assured the premiums paid on the pohc) of life 
n^uraucc where the assured had coimmttcd a breach of tlic warrant) 
bj making an untrue statement as to his age («) Tins section iloes 
not appU to a case wlicrc one of the parties — such as a minor known 
at the time so to be (3-)~-bcing a^holb iriconifietent to contract, then 
not onI\ iic\cr was but there iicsir could lia\c bein nii) cont^t (y) 

(r) r I I’ " minority unkriouii to ll ^ 

( 1 C.,J.0 1.jul-mrntoftlcJs Ch , ,rlio=i<.t tl e limn «n t d.^orcrcl htrr 

jwr llUcll uw J ^ 

(rr) OnrnHt C. rtritm'nl *'reunlj /./' \ I I' I »- N"' U''* 

.tituranr^ Co Ilf r CAort fy) JI I >ri H r Jlhurm >1 t Of nt 
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It docs 'ipplj where n trinsnction not \oid b^Jt \oidablc is repudiated 
by the person entitled to do •so, ns in the case of a sale of Hindu joint 
family property by the father on behalf of himself and a minor sou {*) 
NVhere an agreement la discovered to be void — “ Tlic section deals 
with (a) agreements ami (b) contracts The distinction between them 
IS apparent from s 2 , b} clause (c) ca crj promise and c\ erj set of 
promises forming the consideration for each other is an agreement and 
by clause (h) an agreement enforceable bj lavs is a contract Sec Gj 
therefore, deals with (a) agreements enforceable by law and (b) with 
agreements not so enforceable B) clause (g) an agreement not 
enforceable bj law is said to be \oid An agreement, therefore 
discovered to be void is one discovered to be not enforceable bj law 
and, on the language of the section would include an agreement that 
was void m that «cn«c from its inception as distinct from a contract 
that becomes v oid ’ (a) The expression discov erod to be v oid 
presents some difficuUj as regards agreements which are void for 
unlawful consideration (ss 23 and 24) On the one hand it has been 
said that the words “ agreement discovered to bo void applj to all 
agreements which ate void a6 iiidio including agreements based upon 
an unlawful consideration (6) If this v icw be correct it follow s that 
the person who has paid money or transferred property to another for 
an illegal purpose can recover it back from the transferee under this 
section ev en if the illegal purpose is earned into execution and both 
the transferor and transferee arc m pan delicto It is difficult to 
suppose that such a result was contemplated by the Legislature 
Moreov er it would not be correct to sa} that where a person giv cs 
raone> for an unlawful purpose the agreement under which the pav 
ment is made can be on his part discoiered to he v oid On the other 
hand, it has been said that the present section does not applj where the 
object of the agreement was illegal to the knoiilcdge of loth the parties 
at the time it was made (c) If this view be correct a person who 


fcAat (1020) 45 Bom 2‘’5 CO I C 24o 
Punj(J)hat T jB/iogwamias (19'’8) 53 Bom 
309 1171 C 518 AIR 19‘’0Bom 89 
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AIR 1023 AIL 41 but the case ssas 
mainly goTcmed by the Transfer of 
Property Act 
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(c) i Khan y Sexcat. Koen (1911) 
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has paid money or transferred property to another for an imlaiiful 
purpose cannot reco\ er it had e\ en if the illegal purpose is not earned 
into execution and the transferor is not as guilty as the transferee 
This IS dearly against the provisions of s 84 of the Indian Tnists Act 
1882 (d) It seems on the whole that the present section does not 
apply to agreements which are void under s 24 hy reason of an imlawful 
consideration or object (e), and there being no other section in the 
Act under which money paid for an unlaw ful purpose may be rcco\ cred 
back, the analogy of Englid law will he the best guide In fact, the 
Enghsh rule has actually been followed m a large number of cases in 
British India, and is reproduced as regards the transfer of property 
in B 84 of the Trusts Act According to that rule monej paid in 
consideration of an executory contract or purpose which is il/cgal 
may be recoacred back upon repudiation of the transaction as upon 
a failure of consideration But if the illegal purpose or an^ material 
part of it has been performed, the money paid cannot be recovered 
back, for the parties are then equally in fault, and in ]>an dtlxcto inchor 
cst condxiio possidentis {/) It has thus been held that though an agree 

ment for payment of money to the parent or guardian of a minor in 
consideration of his giMng his son or daughter in mamage is aoid 
under ss 23 and 24 as being against public policj , > ct if the inarnagL 

10 C W N 408 at p 409 See also Sco acc PrabI u 2Iat 01 ula ilal \ Bub t 
JDayabkai Trtbhocandaa v Lalhn t<}and Ram Bashciltar Das (10-4) SO I C fSl 
RanaeJand (I8S5) 9 Bora 358 at p 503 A I II lO'^Cljih ICO 
(case of a wagering contract iiniJcr 8 30 {t) Galabchnid \ / ufini (1900) 33 

of tho ActJ followed in CkaTtya J/al ^ Bom Jll at p 417 Amir Ahnn \ 

5AeoBraiad(l020) 42An 449 55 1 C SaiJ AU (1893) Tunj Rc-c no 80 

9C3 Itiscotclcarwliattliowidoilictura SMtsor ^ MitniL Chn trn (1015) 21 
in hhu’hal V Ubfian Rao (19’8) l!0 Cal I J C18 C20 SrinitoM ly/ir r 
I C 3ol,3oG t I R 1928 Aag 232 Stshr, lyyar(|919)41 Uad U" 1 9 "Oi 
(autboritics apparently not considered) 41 I ( "83 ^ Hiralal (laiC) 41 

was intended to include Cal 115 2*11 C r 5 aUo Dayatba 

(d) That section runs ns follois Tr Um-anJasx Bal’fin c^an {/ mac^ar { 
Where tho owner of property transfer* (I8'» ) P Bom 3 8 Tf' an I Snl il /iy>i 
It to another for an illegal f irpoio «nl » f •/im/i (iniH) 31 Mad I I 41 

such purpose n not earned into cTccution I 0 3m loth caws of a^nviner t» 1 

or tho transferor u not as guilty as tl o way of wager i i ler • 30 
tranMcrro or tlo eficet of perralUing (/) T.yforv I V l> 

tlo tranifirro to retain tlo property 291, ///rm m i Jt«(UfT (ms.*) I 
nd^htbotodefeAttloprov. onsof.nr Q H V Cr\ A.or/ y r n-mps n (is<. , 
la* tho tran.fert^ tnu.l Ml He rn» 2« » »> “*■’ / r J/aa. 

petty for the t--ne''t of tlo transferor oaf s rnt, (m ■*) 3-. 1 ^ M »t p U 3 
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IS not perloimed, as •wliero tlic son or daughter to be given in mamage 
died before tbo marrnge could talc place or tbc parent or guardian 
refuses to give tbc boy or girl m mamage, a party who has paid monej 
under the agreement is entitled to rcco^cr it back(g) But if tbc 
marriage is performed, money paid under tbe agreement cannot be 
recoi ered back The same principle applies to cases where a person 
transfers bis property 6c«a»ti to another in order to defraud bis creditor 
In sucb cases, where tbe fraudulent purpose is not carried into execu- 
tion, tbe transferee will be deemed to hold tbc property for tbc benefit 
of tbc transferor, as provided by s 84 of tbc Trusts Act "Wbere, 
however, tbc fraudulent object is accomplished, tbe transferee will not 
be disturbed m bis possession {/t) The same rule applies vhcre the 
unlawful object has been accompltsbcd substantially, though not in 
its entirety (i) But it assumes that tbc net is par dchcltnn, and it 
will not, therefore, apply where tbc transferor is not as guilty and is 
not to bhmc as much as the transferee (j) The same principles 
base been held to apply to payments made under agreements which 
arc \oid under s 30 as being by svay of wager (I) Sec notes on s 23 
under tbc beads “Legislative enactments” ‘ Immoral,” “Stifling 


(j) Ouialchand t riiI6<u (1900) 33 
Bom 411, Pem Chand Sen \ Audatto 
S!<n(188l) lOCal 1054, Srtniaua Ayyar 
\ Sesha AyyJf (1018) 41 JIad 197, 
41 I C 783, Jiifrtno t Jfa/al CAanJ 
ll010)r R 113 

(fc) Prtherpermai t JIunianJ* Strmt 
(1908) L R 35 I A 98, Chentirappa r 
Putlappa (IBS") 11 Bota "08 llonapa 
^ Aarwpa (1898) 23 Bom 400 Pan 
yammal ^ (1895) 18 iUO 

3-8, affJ (1S9C) 20 3Iad 323 ian 
innJ, r Chundru (189") 20 Mad 32C 
hondeli Kama Pc»e t Atilamma (lOOS) 
31 Mad 485 , /'ajlarofu t /Uinoroyana 
(l''0S)32Mad 323, Coi^rJAon t 
Piti Joy (18%) 23 Cal %2 Jiinlrt 
TJ^lnry Da%s T Toj Kvnar Da’S (|‘•'>^) 

27 C*l 231 , ronnda Atio^ t Lata 
Aji'twn J fwod (1%0) 28 Cal 3"0, Jadm 
\al\ J'oJdar T Txp Voiiar (jn06) 
33 Cal %7 (tl f jvirtmn of the I rad no o 
kUtin;; ihat 11 Rons "OS an 1 JO Mad 


32G liaTo bocD dissented from is mu 
leading arc per Rampini J dd p 909 
and per Mooterjec J on p 083) , ilus 
eavtmal Poihvn v J/uAammod (1837) 
PoDj Rcc no 40, Pirtha Daa \ Ihra 
Stngh (1898) Punj Fee no 03 , Oirrf 
hartal v ilaniLamma (1914) 33 Bom 
10 21 I C 50 

{•) 3/u(Auraffinn Chetlj \ Ari'And 
TiWai (lOOC) 29 Mad 72 
(j) See Tru’ls Aet a 81 and fcpeciCc 
RelicI Aet a 35 (h) and iDiutration 
tiereto See also Lai J/tlm t 

Amamufro aojA A<>»e (1395) 23 Cal 400 
(f) TnltoranJaf r Lakh 

tnxAand FonofAand (1805) 9 Bom 353, 
302 £nlalrdjpii r G«<firadi (1018) 31 
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prosecution,” “Marmge brocago contracts,” and “Sale of public 
offices ” 

A transferee of property which from jts very nature is imlienabJe 
IS entitled to reco-vor 1)301 his purchase money from the transferor, if 
the transfer is declared illegal and void (m) So also the purchaser of 
an expectancy (n) The time at which an agreement for the sale of 
an expectancy is discovered to be void,” so that a cause of action 
to recover the consideration arises under this section, in the absence of 
special circumstances, is the date of the agreement (o) 

‘ ‘ When a contract becomes void ” — ^Tbc e'xprcssion ‘ becomes 
a Old ’ includes cases of the hind contemplated by the second clause of 
s 56 [See notes on s 56 under the head Refund,” p 334 abos'c, and 
the notes, p 379 below, under the head “Received any advantage”] 
It was deemed applicable by the High Court of Bombay ( p) to the case 
of a lease which was terminated by the lessee under the prousions of 
the Transfer of Property Act on the destruction of the property by fire 
In that case the plaintiff hired a godown from the defendant for a period 
of twelve months and paid the whole rent to him m ad\ ance After 
about eexen months the godown was destroyed by fire, and the plaintiff 
claimed a refund from the defendant of a proportionate amount of the 
rent, and subsequently brought a suit for the same The Court held 
that the provisious of s XOS (o) of the Transfer of Property Act applied 
to the case and that the plaintiff Tra«5 entitled under this section to 
reco\ cr the rent for the uncxpircd part of the term The demand for a 
refund was treated by the Court ns a notice to the defrndnut asojdmg 
the lease (y) It was also stated in the judgment thnt flic right to 
compensation under this section docs not dcjwnd on the possibility of 


(m) AmAnrtn r Sanlara t ama 
(I8SCJ 0 afad 411, r Aag}* 

(1000) 11 Horn L n C03, llarilihai \ 
^a^^u6^a^ (1014) SSVctn 240. 221 C 
C02» Jattrl/at v Gordhan (1016) 39 
JJojn 3M, 2SI C 442, Uai Dtirali r 
(JOIC) 40 Dorn CM 30 1 ( 
OGl the Imt tour hring c48« un Irr Iho 
Bomba} Bhagilarl Ad t of 1SC2 The 
wojd ‘ ■"Wch l» fwawrnUy 

•ppUwl to irani'ert of tlh chir^d'T I* 
n t the pmpfT Won! In m h * , tl e 

»lt'-nijtlr<l Iramfef I* » noli fy 


(«) JfomnlA Kvar v Irdar Pi/iadur 
SinyA (1023) CO I A CD 15 A)) TO 
71 I C 629 A I n 1022 I C 403 
Soe aJio A»»»oJa Mohan Toy t Oour 
Vohnn Vulhcl (l& 3) CO I \ 239. CO 
Cfll 029 74 I C 499 \ I B l'>23 

p C Isa 

(o) (1023) CO I A 239 00 Cat P2a. 

"lie 40a )4it note 
(l») l>Awrom*fy T (169S) J3 

Bon Is foIJowwlln Muhinna.1 llojUn 
V \hfn(m2)4l All 229. C'f C 233 

(f) p foil 
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ipportionnicnt (r) See 103 of tlic Tmmfcr of Property Act pro% ules 
thit, m the o\cnt of the propertj let being (lestro^cd by fire, “ the 
lei'^c ‘‘hill it the option of the Ic'^scc be ^oul V contract “ becomes 
\oid ’ when a pirU di'i-iblcihim’sclf from suing upon it by miking an 
uniuthori«c<l lUention (s) Tlic ndvantigc is not rcco\crable unless 
it Ins been receiNcd before the contnet liccomcs void (0 

Contracts with corporations — At common Iiw the contnets of 
eorpoTitvons vawst \ti genervl be wwlet To thvs Uov.evcr there 
ire •some exceptions One of them is where the whole considonfion 
his been cxcutcd md the corpontion has iceepted tlic executed con 
sulention in which cisc thccorjiorition is liable on an implied contract 
to piy for the work done providcdthittheworkwisneccssar) forcarr^- 
mg out the purposes for which the corporation exists (i<) The exception 
is based on the injustice of allowing a corporation to til c the benefit of 
work without paj mg for It («m) This exception however ismccrtam 
cases excluded hy statute Contracts with a corporation arc often 
required by the Act creating it to be executed in a particular form as, 
for instance under seal The question in such eases is whether the 
Act IS imperative and not subject to any implied exception when the 
consideration has been executed m favour of the corporation If the 
Act is imperativ e and the contract is not under seal the fact that the 
consideration has been executed on either side docs not entitle the patty 
who has performed his part to sue the other on an implied contnet for 
compensation This may vxork hanlslup but the provision of the Act 
being imperativ e and not merely directory it must be complied w ith 
The present section accordingly docs not apply to cases where a 
person agrees to supplj goods to or do some w ork for a mumcipal 
corporation and goods are supplied or the work done m pursuance of 
the contract but the contract is requited bj the Act under which 
the corporation is constituted to be executed m a particular 
form and it is not so executed In such eases (v) the corporation 
cannot be charged at law upon the contract though the consideration 

(r) Citing Cunningham and Sbep Co (19‘'0) 44 Bom C31 S3 I C 46o 
hard s notes to a 65 (•*) Ixttrford v BilZerway JJural Dis 

Ananlha Hao v Svrayya (l9”0) 43 <r«ct Counc I [1903] 1 L. B 7 
Jlad "03 55 I C 697 ntmehajid ▼ (Ku) Cfarle v Cudfeld Union (1852) 
Oortnd (lO"!) 86 I 0 185, A I R 21 L J Q B 319 331 91 R R 891 
19'*5Nag 243 («) Toun^dCo v Corporation o/Hoi/al 

(0 ITolf <L Sons V Dadyha Khimji <t Jkaminjlon Spt (1883) 8 App Ca 617 
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has been executed for the benefit of the corporation, “ The Legisk- 
turc has made provisions for the protection of ratepayers, share- 
holders and others who must act through the agency of a representa- 
tive body by req^uiring the observance of certain solemnities and 
formalities which involve deliberation and reflection. That is the 
impoxtance of the seal. It is idle to say there is no magic in a wafer. 

. . . The decision may be hard in this case on the plaintiffs, who may 
not have known the law. They and others must be taught it, which 
can only he done by its enforcement ” (try). This decision has been 
followed by the High Courts of Allahabad (w) and Calcutta (irif). 
In the Allahabad case the plaintiff had supplied to the defendant 
mmucipality stone ballast for metalling the municipal roads in 
accordance with his tender, which had been accepted, but the contract 
was not in writing and signed as required by the hlimicipal Act (r). 
The plaintiff sued the municipality for the value of the materials 
supplied (y), and for damages for refusing to accept dclivciy* of the 
rest of the ballast. Ho was held not entitled to recover ; the con- 
tract, not having been committed to witmg and signed as required 
by the irunicipalitics Act, could not form the basis of any suit against 
the municipality, notwithstanding that ballast was supplied in pursu- 
ance of it. It was also hold that the section did not apply, as the 
case was not one where tlic agreement was ^‘discovered to be void/' 
or had “ become void,*' within the moaning of the section. Thi- 
decision is in obvious conflict with a jirior decision of the High Court 
of Bombay already cited and considered on another point (s). The 
Bombay case was the converse of the Allahabad case, the plaintiff 
being the nniniciiiality and the other party to the contr.ict tlic 


(rr) /ill''/ , ter Lwl llramwcH, nt 
1 >. 6‘2S. Tlio “wafer” is the common 
modem suhstitHtc for « vaxen seal 
(ir) fJrtdAo Krishna fXjs v, J^tunfcij’ol 
Jioord Kfllrnam (IPOo) 27 ^Ml. ^02. 

(irt'-) Mathura Mohan Saha v. Mam 
Kutnar Saha (1»10) Cnl. 7£»\ 814 rrt- ; 
3> l.C, aOI ; JlohnmnJ I.irahim %. 
Comra>t!mfTS the J\’rt of Chit’aj'm’j 

(IPjn) r.l ('.it. 180, 210 103 I. f. 2; 
A I. B J0J7 CaJ. 4r.-., 

(r) K. \V. r. ami OoUh MunHpilitKt 
.\ct NV o' IS'vl, ». 4'*. and Art 

No. 1 t.{ I{V.r>. ». 47. 
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defendant In that ca'^o the Mumcipalit} of Tnmhak granted to 
the defendant the right of leading and collecting certain tolls for 
a penod of fourteen months for which the defendant agreed to paj 
to the mumcipalit} Es 15 051 The contract n as required hj the 
Bombay District Municipal Act (a) to be scaled mth the seal of 
the mumcipalit} , but it a\ as not so scalcrl The defendant lea icd 
and collected the tolls and paid part of the agreed amount, but 
failed to pa} tbc balance, for which the municipalitj sued him The 
defence was (1) that the immicipahty had di3p'‘ns>cd with payment of 
the balance, (2) that the contract, not being under seal, was imlawful 
aa ithin the mcanmg of s 23 as if enforced it would defeat the proa i 
sions of the Act, and that it could not therefore be enforced against the 
defendant, though the consideration had been executed for his benefit 
The defence failed on the first point as aac ha\c seen aboac on s 03, 
and on the second point on the ground thus stated in the judgment 
“ It IS a well recognised law m England that though a contract b} a 
corporation must ordinarily be under seal still aahcrc there is that 
aaluch is luioavai as an executed consideration an action will ho though 
this formality has not been ohscracd Notaaithstamling s 23 of the 
Indian Contract Act aac see no reason for not adopting the same Mcaa 
of the law hero Foraaethmk when regard is had to the principle on 
winch the English Courts base proceeded it is clear wc do not run 
contrary to any proa ision of s 23 of the Contract Act m holding that m 
this countr} too ns in England where there is an executed consulcra 
tion a suit a\ ill he oacn m the absence of a sealed contract But as 
the Allahabad High Court said m Jtadia /vri</i»o Das s Case (b) Ac 
cording to the ruling of the Hou'^e of I^ords to which aac haac referred 
an action aa ill not he m I ngiaiul agamst a corporation a\ Inch is goa i med 
b} an Vet such as the Public Health Act of 1875 in the absence of a 
'caletl contract ea on though there is an exs cuted consideration Th' 
reference to s 23 of the Contract Act seems to be irreleaant If the 
plaintiff was disalileil from suing it was ha the Bomhaa District 
Municipal Act and the real question was whether that Vet was mipcra 
tiae and not sailjcct to am implietl exception in a case where the 
con<ilcration had bexn cxccuteil m faxour of the mumcipalita Vs 
the mumcipalita cannot be «ue»l upon a contract w Inch is n*qmrvvl to f>e, 
but which is not under seal though the con ilcration has been exe 


(n) RomUs \fa II of ISvj s 3o 
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cuted for its benefit, so it cannot sue upon the contract, though it Ins 
performed its on a part of the contract so that the other partj Ins had 
the benefit of it (66) In J/o/iamad Ubiaffim Jllolla \ Coniiinsswiici'S 
for the Port of Chittagong (c) the Commissioners for the Port of Chitti 
gong sued the defendant for the recoaerj of money due as hire of a tug 
lent to the defendant under a contract uith him The contract i\a 3 
not under seal as required by s 29 of the Chittagong Port Act 1914 
It was held that the Act was imperitnc m its terms and that the 
plaintiffs could not sue on the contract It was held at the same time 
that the plaintiffs Ticrc entitled to payment upon a giianiiim nternit 
Two of the English cases cited (cc) lay don n that \^ here the pro\ ision 
of a statute as to the form of a contract is not impcntnc — but there 
only— either party may sue the other on an implied contract to pay 
for work done It appears from the report of this case tint counsel 
for the defendant (who was the appellant before the Court) himself 
conceded that the plaintiffs were entitled (though not m that suit) to 
some compensation for the use of the tug It is submitted that both 
counsel and the Court were m error in thinking tliat the plaintiffs were 
entitled to rcco\cr quantum meruit No question of payment upon a 
quantum meruit can arise where an Act is impcratiNC 

At all events, where a contract which fails to comply with the 
statutory formalities is only caccutory, neither party can enforce 
performance against tlio other (d) 

“ Any person ” — The obligation under this section to restore the 
advantage received under an agreement is not confined to parties to 
the agreement, but extends to any person tint may have received the 
advantage (ddj 

Limitation — ^^^le^c an ogreemont is discovered to be void the 
period of limitation for a suit for a restoration of the "ndvantngi ' 


(ll) Paman Chfllt v Munic p(tl Co n 
fil of Kutnialonam (1907) 30 200 

S’oulA Pamclpore Municipal tj (C^oir 
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under tins section runs from the date of such dl5co^er} It uii so 
Kid do\ni by the Privj Council m Basstt Kuar ^ Dltum Sn (fh (c) In 
that ca-sc A agreed to sell hia Knd to B m consideration of n debt due 
by him to B on accounts ‘stated B Iming declmcd to complete the 
purchase A brought a suit for specific performance m uliich it a\as 
held that the agreement was unenforceable B thonsued A torccoacr 
the amount due to him If the suit was regarded as one falling within 
article G4 of the Limitation Act for nionej due on accounts stated 
it was hatred by limitation under that article On the other band, 
if the suit was one for money paid upon an existing consideration which 
afterwards faded it was within the period of limitation as it was 
brought within three years from the date of the failure of consideration 
Tlie Pnv'y Council took the latter mow stating that the agreement for 
the purchasing of land was dtscoicrcd to be t oid u hen it u as decreed to 
be incCcctual in the suit for specific performance and that the con 
sidcration therefore faded when the decree was made which imposed an 
obligation upon A under this section to return the consideration 
money retained by him and conferred a conespondmg right on B 
to Tccoacr the amovmt within three years from the date of the 
decree 

“Received any advantage This it is submitted docs not m 
elude a case where a plamtiS has abandoned an entire contract and left 
unfinished work — buddings on the defendant s land for instance — m 
such circumstances that the defendant cannot help kcepmg it for 
here m English law there is nothmg to show a fresh contract to pay 
the actual value of what has been done as there would be if the 
deKndawt bwd kfpt goods wVueb bo Tnigbt c lot’omod \j) and no 
reason appears why the same prmciplc should not hold in India 

In England where a contract becomes impossible of performance 
by the destruction of the subject-matter or the failure of an event or 
state of things contemplated as the foundation of the contract to happen 
or exist (see on s 56 aboa e) the rule is that the parties are excused 
from further performance and acquire no rights of action so that each 
must bear any loss or expense already incurred and cannot recover 

(e) (1888) 11 All 47 L B 15 T 157 u a s mdar c&se 
A 211 loUowed In Vdil lfara%n v (/) Sumpter v ZTeijei [ISOSJ I Q B 
Iluhammad (1903) 25 All 618 Bingam 6 3 C A 
Lai T Mansa Earn (1894) All W N 
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bick an} pi^Tiiciit in n(l\'incc(9) TIic present section ippcnrN to 
include such cases so fur as they fall within s 50, and not to hj down 
ail} special rule with regard to them It would seem, therefore that 
the general rule of this section applies to such cases and that, contrai} 
to the Lnghsh decisions, each party is hound to return any pa}Tncnt 
rcceued Justice, it ib suhniittcd, could be most nearly done b} treat 
mg such pa} ments ns returnable, but aKoas mg to cither part) compen 
sation for an} thing reasonably done by him towards performance 
whether the other part} actually derned an} nd\antagc from it or 
not , but neither the English nor the Indian rule will } icld this result 
unless indeed the Indian Courts arc prepared to take the bold step of 
applying s 70 to acts doncj at the time under a subsisting c\prcsb 
contract 

66 » — The rescission ol a ^oldablc contract ini} be com 
Mode of com municatcd or rc^okc(l in the same innnncr, 

mumcatitg orw,, . 

coking rc^cisMon and subjccfc to tlic samc rules, as appl> to tno 
communication or rc\ocation of a proposal 

67. — If an} promisee neglects or refuses to nfiord tlio 
FffcctofncgUt promisor reasonable facilities for the per- 
!!Lra"”"rrolui'or forimtico of Ins promise, the promisor is 
ho8°for^*porrfl'rnl cxcuseil b} Bucli iicglcct OT tofusal aa to nn\ 
non perfornmnee caused thereb} 

Htu*tnit on 

A contracts wUb B lonpurll »hoo»c 

II neglects or refuses to point out lo \ Hie phcci m ul icli hn I o i" 
requires repiir 

\ li excuse 1 fur tiio non pi tfotminee of ll econtiTvct if it 5* causfst I \ 

such neglect « r refusnl 

Kefnsal or ncBleot of promisee —Tlio illuslrilioii is niii)miillt 
fomuled on Ifnfm \ diculed 1>, the Court of I 'cclicqn r 

inl870(/j) TliLte the qmstioti \v IS mcflect «Itc,thcr n cote nnnt h} 
the Icsyir of o hiiil.Ims mill the 1 ec to npiir tlie innm I'lilt' ni on 
timlHir-. mill rooti viii to li tnhen ns of <oluli, or ns unphinf, lint 

(1) Irr'i’y r ’V" ('‘"’'I ' " "I”'™ • 

2 C I f I CkiI Areree C o/v-raf r< t < " 

••ce fly V < rnrm! ‘'feiirn \iir«/ij o«i C (*) I H ® ! * ^ 

[I'wiaj- K n " ^ ( S 
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the lessor wis entitled to lia\c notice from the lessee of any ^^ant of 
repair The majority of the Court held that it must he read ns a 
coa enant to repair on notice, as the lessor had no sufficient and reason- 
able means of ascertaining for himself \rhat repairs were necessary 
Perhaps a case more e-ractly in point is that of an apprentice, whom a 
master norkraan has undertaken to teach his trade, refusing to let the 
master teach him “ It is evident that the master cannot be liable for 
not teaching the apprentice \t the apprentice nvU not be taught ” {\.) 
Conversely, if a master undertakes to teach sei cral trades, and gives 
up one of them, the apprentice need not stay with him “If the 
master is not ready to teach m the \ery trade ivhich he has stipulated 
to teach, the apprentice is not boimd to serve ” (j) 


CHAPTER V. 

Of Cfrtain Relations resembling those Created by 
Contract. 

68 , — If a person incapable of catering into a contract, 
Claim for neccs '\hom hc IS legally bound to 

sariea auppiieti to support, IS supplicd b\’ Qiiother persoH with 

person incapablo * ‘ ^ 

of contracung, or neccssarics suitcd to Ins condition in life, the 
person who has furnished such supplies 13 
entitled to be reimbursed from the property of such incapable 
person (A.), 

Jlluelrations 

(a) V supplies 13 a lunatic nrith necessaries suitable to his conditiuii 
in life A IS entitled to bo mmbursed from D s property 

(b) \ supplies the wife and children of D a lunttic with necesaanta 
suitable to their condition in life \ is entitled to be reimbursed from 13 a 
\ ropertj 

Mmors — Since the decision of the Judicial Comimttce in MoJiori 
Dih a Dlnirmodas Ghosc{l) it is clear that this section applies to 

(i) /\jymond v 1/infon (1806) L K aroided in our system 
I Lx 241 (I) The application of this section i« 

(/) hUrn V Topp (ISol) C Fs "lil, not excluded by the Punjab Court of 
412, SOU R 353 The uso of the word Uanis \ct Lmrao Stnjh \ Danant 
' stipulated *• is incorrect \manatipo Doi-dtp CAanJ (l'>27) 101 I C 702 

latca (or what be is to be entitled to, not \ I R l'>27 Lah 411 
for what le is to perform The term is ((} (1''03) 30 C*1 503, L R 30 
proper to Poman law, and is better I \ 111 
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», minors as ell as to persons of unsound mmd (see the illustrations) ami 
others, if any, disqualified from contracting by any law to which thej 
are subject It is therefore needless to consider the doubts expressed 
in earlier Indian cases 

‘ ‘ Kecessaries.”— Costs incurred m successfully defending a smt on 
behalf of a minor m which his property was m jeopardy arc “ ncces 
saries within the meaning of this section (m) And so arc costs 
incurred in defending him m a prosecution for dacoity (n) So also is 
a loan to a minor to sa\e his property from sale in cvccution of a 
decree (o) Bloncy advanced to a Hmdu minor to meet his marrnge 
expenses is supplied for ‘ necessaries,” and may he recovered out of 
his property ( 2 ?) Similarly, money advanced to the manager of a 
joint Hindu family , who was a mmor at the date of the loan, for the 
marriage of his sister, is recoverable from the joint family property. 
This decision rests on the dutj imposed by Hmdu law on the manager 
of a joint family to provide for the marriage expenses of tlic female 
members of the family { 3 ) 

As to the definition of necessaries m general, see notes to sec* 
tion 11, undot the head “ Koccs«ancs,” p 77, above 

i!wmbu«nic,.t 69.— A person wljo is luterostocl m the 
payment of money nluoli another is hound 
St'of therefore pays it, is 

IS mtcrcsKj entitled to be reimbursed by tlio otfier (r) 

(m) llflUiKfV il/iunnoo Ualxw {18SI) (1801) St Cnl 872 Soo 

7 Cftl HO In this case tUo aint wa9 ftlso iyyanyai^ ^ rallana 

brought bj an attornej appointed l»v lAuOTm* Trrer (1801) 17 "Mnd 300 
>he guanlnn nc/ hUm of Jbo roinor to (o) -Attfar v /juJAin (18S3) 

jccovcf hia costs from the lOinor Tho Tonj Ilcc no 182 Rco also .’U'M'Jfurri v 
allorncv ^las engaged bs tho guardian, //uaa^ (1SS3) Punj Ilcc no 00 
and no question uas raised nbctlicr (f) /"lUAfll Ao?» CAnroa v J'lw IV"* 
under tho circum'tanccs the »uit svould iliwi(10l7)2 I’lt I. J rl7, ^JI C I'ul, 

U'* agimst the minor In braumn > an I not tho lC'» bccaiMO It is I ot a 

4ipa*<jrin (1^*1) J« aiid J27, U was Ja(jrcranl<?t{jrr»j**'l»>»ab H mu loJ n«'> 
h»n milrr similar cir^umitancrt that v 101 f C 221 All 

tlio *ml wonl 1 Rot li"* also I mo" J*ag i*"* , cp / 'yl 

\ rimffloyyi 2.’ >( 1 1 3H In Cq,UI\ O /r*'» Cf>oMnry 

lAolrtiM Y ^y h AAoa (UCi ) 4> All (lOrjSlC W N O'y* . 1 ‘^7 . 

:r. isf c »k.t. a I 1. lOdT vii 'i./ \ i n 1021 c.»i Ck'.: 

tift urt ai I '•an I f 1 1 t«»’ Mf iwf*! rl e (y) AarJm } r AyofV 1 / ' »»>f 

tat tillAriilit >iit! It t^io. naarrif « (ia|n)0_ VU S,'*. 

(n) Mt-. < 1/j/ » (r) 0>M u.tv a itilntirt. cliim un I-r 


REiMnun«i:MrsT and indemnity. 


Illuftrttlion 

J5 liolJ< land in Ik'nri!, on * ]cn«c Rrnntfd bj* A , tbo Mtnindir, TLo 
rcTcnue payable br A. to Iho Oorcmment being in arrcAr, hn land Is ndror* 
ti«ed for mIc by tbo Gorcmmenl Under tlio rerenuo laar, (ho consequence 
of such mIc will be (be annulment of IVa lease. R. (o prevent (ho aalo and 
(he consequent annulment of hts own les«c, pays to (ho Government (ho aum 
due from A, A is lound to mabe gnml (o H the amount bo paid (<), [As 
to the date from whieh time runs for (he purpose of limitation in ca«es within 
(his Bpction, foe Aitr»fi</<Tn a. Ponnnyyt Kftvtinddn (102S) 

1101. C C13, Cl Mad 815: A l.U l^iSMsd.SiO] 

English law. — This section lays down in one respect a ssidcr rule 
thin appears to be supported by any English authority. The words 
“ interested in the papnent of money which another is bound by law to 
pay ” might include the apprehension of any kind of lo«s or inconseni- 
ence, or at any rate of any detriment c-ipiblc of being nsse®«c(I in 
money (f). This is not enough, in the Common Law, to found a claim 
to reimbursement by tlio peron interested if he makes the payment 
himself. Authontatjtc statements in English books ore much more 
guarded, for example: “If A. is compclhblc to pay B. damages 
which C. IS also compellable to pay B , then A., having been compelled 
to pay B , can maintain an action against C. for money so paid, for the 
circumstances raise an implied request by C to A to make such 
payment In his case. In other words, A can call upon C. to indemnify 
him ” (u) 

It will be obsersed that the obligation had to be stated ns a 
fictitious contract in order to find a place for it within the rules of com- 
mon law pleading The meaning is that C , who did not m fact ask A 


this section fails if the Court concludes 
tbat be was really tbo person bound to 
pay . Mvhammad Ifabtb uf Ilaftmon t 
SkeOTianian Stngh (1926) 111 I C 243, 
AIR 1928 pat 652 

(«) FatyasuniBBU v. Cajranj Bahadur 
Stngh (1927) 101 I C 358 ; A. I R 
1927 Oudb C09, is almost identical with 
this 

(0 The view propounded in the text 
was adopted by Stanley C J in Tulsa 
Kuntcar v Jageshar Prasad (1906) 28 
All 663, by the Madras High Court in 
S'u&ramania Iyer r. Bungappa (1900) 
33 Mad 232 and by the Calcutta Iligli 
Court in PanUabati \ ^ani Lai (1914) 


18 C W N 778, 781 21 I C 207, 

Eaalern flforljaje Ac Co v iluhammad 
Fadul Karim {ld25) 52 Cal 914, 901 C 
851 , A I It 1926 Cal 385 aee obo 
Satlya Bhusan v Krishna (1914) 18 
C \V N. ISOS, 1310-1311 , 24 1 C 259 . 
Lagendra Hath Boy v. Jugal Kishort Boy 
{1923) 29 0 W N 1052, 1055 . 90 I C 
281, A I.R 192oCal 1097, SitiFakir 
r Chand Beira (1928) 32 C W N. 1037 . 
103 I. C 46 ; A r E 1928 Cal 389 , 
Ilutharaklu. v. Ballcappa (1914) 26 Mad 
L J 66, 70-71 . 22 I C 9 

(tt) Ronner v. TolUnham, elc , Builhng 
.8«irfy(1893]l Q B 161, 167, per A L 
Smith L J 
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to pay, IS treated as if lie had done so In jurisdictions where the old 
rides of pleading haae been abrogated, or were ne\er in force, the 
fiction IS superfluous, and the duty may be expressed, as m this section, 
m plain and direct terms without any tuUc of an implied request (u) 
The late Mr Leake did this in language which has been niide anthonta 
tne by high judicial appro\al — 

tlTiere the plaintiff has been compelled by Im to pay, or, being 
compelled by law", has paid money which the defendant was ultimately 
liable to pay, so that the latter obtams the benefit of the payment by 
the discharge of his liability, under such circumstances the defendant 
IS held indebted to the plaintiff m the amount " (h?) 

Such a right to indemnity arises where one man’s goods arc 
lawfully seized for another’s debt, c j , as being liable to distress, and 
arc redeemed by the owner , the owner will he entitled to indemnity 
from the debtor, though he may have exposed his goods to the risk of 
distress by a a oluntary act not done at the debtor’s request or for ]iis 
benefit (x) 

But the English authorities do not cover a case u hero the plaintiff 
has made a payment operating for the defendant’s benefit, but w as not 
under any direct legal duty to do so, nor whore the defendant was not 
bound to pay though the payment was to his advantage Tlic assignee 
of a terra of years mortgaged the premises liy sub lease The mortga 
gees took possession but did not pay the rent due iimlcr the principal 
lease The original lessee*, who of course remamccl Imblo to the los'^ora, 
had to pay the rent, and sued the mortgagees torccoicrintlinmit}' It 
was held that the action did not lic(y), for there was no obligation 
common to the plaintiff and the defcmlant It was to the mortgagees' 


(t) I fill to uiilcrslanJ aiikcrji J s 
<i]ctun} in Eastern Morlyjffc te to \ 
UuJamufli ia lul }\arm (iDJ>) W 
CaJ OJJ WS, IH) I C 85 . \ I It 
1920 Cnl 331 ft cn«o compUcalc 1 b\ 
bid pltfl ii i nn 1 ft ^.roun ll'^i cj ftr?** 1 1 
frau J. 

(•r) CoWl iriiCJ In tb" 

lx Ch . Vou/< V f irrtll (18"2) I It 
7 lx lOl, 101 nnl Willxtw 

I-J If) / nnrrt (n («}) ft*) S) 

1 II nt I r3 Tlo Icxmir*! ft «tl r* 
wc) 1« ftrr in p^nt r'li'f r* ‘1 


f/Mko OH Lonlrnct^ (p 4" ilhci) lit 
llio *0010 n uafttlitlcvi 
(r) f I ««/* % IlftW'ft?/ '■I ) 1* 

Q II III) SI I ilmpproMOo I ' 
War*.fc« (ISnl) 1 U 1C I TJ? 

iimplcr i.t«o < f ft il "CDT I 1 1***" f 

lift he 1 pTDpMty <( Iw ilrll rft fttil 
|ij< to ftft'c n mm ‘'I" la iliilfiint 
I ro^ ^ i« « n tf Or . j 

CAxnt ImI y 'I«" 1 « ' ‘b h: 

1 t 510 ^ I II If 'll “I' 

(,) / ft. ‘"b 



rmSONS INTI RrSTFD IN PAYMENT. 


interest tint the rent sliouUl be pinl, but no one could call on them to 
pay it TIu 3 case, it ^ould accm, would be decided in the same way 
under the present ‘section The words “ bound by law to pay,” as 
they fix the limit of the law m India, mark the point bevond which 
the Court of Appeal refused to extend it m England The case of a 
second or later mortgagee pajnng off a pnor mortgage to avoid a sale 
IS different lie has his remedy under this section, and the special 
rights conferred on him by a 71 of the Transfer of Property Act do not 
exclude that remedy (z) 

“Person , . , mterestedm the payment of money.” — ^Thisscction 
only applies to payments made bom fde for the protection of one’s own 
mterest A person may be interested in the payment , but if in making 
the payment he is not actuated by the raotii e of protecting his own 
interest, he cannot rccoicr under tins section (o) Thus where A pur- 
chases property from B , but the sale is fictitious, A cannot recover 
from B money paid by him to save the property from being sold in 
execution of a decree against B (6) It is otherwise, however, if the 
sale IS bona ftdc (c) A putnidar who makes payments on account of 
Go\ emment tci enuc due by his superior landlord who had failed to pay 
the same is entitled to rccoiet under this section, c\cn though the risk 
to his putni may be remote, provided he had some interest in making the 
payment (d) Pajonent made by the darputmdar of a share of a putni 
of the whole rent due on the putm to sa\e it from bemg sold m exccu 


(2) Durga Charan Chandra t AinWa 
Charan Cfuindri (1927) 54 Cal 421 101 
I C 130 A I U 19-7 Cal 393 

(а) See Xluat Z7<ma(2in'7jt V Dhavabhat 
(18S0) 4 Bom G13 G52 A railway 
executive engmeor lias no interest id 
(be payment of freight on goods under 
a contract made in his name on behalf of 
the Railway Administration his proper 
remedy was to refuse delivery Seetf of 
Stale V Jiarigastcami d Co (1927) 106 
I C C57 (1927) Mad W N 872 

(б) Janli Pnuad Stngh y Baldeo 
i’r(M<3d(1903)30All 167 

(e) Suiramjnia Iyer r Jlungappa 
(1909) 33 Mai 232 

(<f) iSmitA T DinonafA (1835) 12 Cal 
213 , Hama Sundari Daat v Adhar 


Chtndtr (1391) 22 CiI 28 And seo 
aart PrfiMUi V 2?ny Aafft (I8S0) 3 All 
CC and Knshno Aomini C^icdArani y 
Oopa d/oAuu (18SS) 15 Cal 652 (where 
the point actually decided was that 
eases falling witlua ss 69 and 70 aro 
cognisable by a Court of Small Causes in 
the Mufaasal) Cp Ajudhta Prasad y 
BaJoar Sajjad (1833) 5 All 400, cited in 
the commentary on s 70 Much more 
IS the mortgagee of a share m a mahal 
purchasing it at a sale under a decree 
obtaiacd by him a person interested m 
the payment of arrears of revenue on 
the whole, all the co sharers being jomtiy 
and aovcrally responsible therefore under 
the Land Revenue Act Pam Rattan r 
OauTtt^mO) 1‘’2 I C 7G5 

25 
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fJOii o£ a decree obtamed by the landlotd in a suit Jor arrears ot rent 
comes Withm this section, though the suit was brought against some 
Only and not aH of the putiudars (c) Similarly, where A s goods are 
rvrongMl) attached in order to realise arrears of Government re\cnuc 
due by B , and A pays the amount to save the goods from sale, be is 
entitled to recover the amount from IS {/) A Hindu reversioner is 
interested m the payment of arrears of Government revenue vluch a 
Hindu widoiv is bound to pay in respect of property in which she has 
a widow's estate, and he is entitled to recover the same from the 
widow (g) So also is he interested ui making a deposit under Order 
XXI, rule 69, of the Code of Civil Procedure, to have a sale in execution 
of a decree against a Hindu \vidow set aside, the sale being of the entire 
interest m the property sold and not merely the widow s interest (h) 

A Hindu mother who has incurred expenses for her daughter’s marriage 
13 entitled to rccoier the expenses from her husbands coparceners 
The UabiUty of the co parceners is clearly one which arises under the 
Hindu law, but it has been said, though not without some difTcrcnco 
of opinion, that it also arises under this section (i) WJicrc A makes 
a gift of a portion of land to B himself undertaking to pa> thc^urfi m 
respect of it, and then makes a gift of the rest of the hod to 0 subject 
to the condition that C shall pay thcjwrf* in respect of tlic whole land, 

B IS, entitled on f-tilufc of C topa> thc^i«b to make the payment and 
to Tccoacr It from C ij) 

It 19 cnougli for a person chiming under tho proMsmns of this 
section to show that he had an intcrc’it in paying the moiicjs claimed 
bj him a( Me (imc of payment Thus monejs paid hj a person wlulc 


(<f) IiQnla T JlajtLc}(ltil7)H 

C W N C‘'9 41 I C 212 
(/) Xununr y Ja}€i\ar t*ratad 

tlQOO) 23 All 503 Khuthal SiHjh r 
AAautini (1006) AH W ^ 2g2 . AM 
Ilutam r Oan^ja S’aM, (lO^S) 113 I C 
411 20 AH 1 J \ 1 t i' 

All 3 ^ Tho tlofuhn in CAanMi y 
A«»A<in />,1 (IS'^2) All W N !« I'-O 
whrr- li wai bf-l 1 ll »t a vrn lor «l o 1 > J 
j>ai I un 1<T comp jl»ion i,rrrar» of w* 

p»T*l 1"! y the jrcl awf w*.»no catltlrJ 
o ps-ovrr from tl <* purrh»*or rjnoot 
row 1«“ •appi’rtr'J o” f<— «rl la l)** 


decisiont in the ftboTo cav*i Cy> nDtc(x) 
Ust pige 

(j) i7a»nJaJif(* % SreJAa? »liAo» (1003) 
10 3U1 I J 331 

(A) /iinlAnA'iO r N lltl") 

CUN “tS 

(U laitunljri t (lOW) 

-AM»! ri2 tlOo.jen Hi 1 -I »7 ff4.i 

JawyiRflil I'Ornfl { V tfl» I •'oio j» 

(1 11)3 iDl " < “2* 

•JTtna U t T (IM*') 

4£ Jl m 031 41 I e !•- TA,"/ j 

J>^o » sr»H»v«M (I I5)3t '!« I ri-* “3 ' 
?'J I »» 
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m po‘?«c5sion of an estate under a decree of a Court to prc\cut the sale 
of the estate for arrears of Goaernment reaenue ma^ be rccoacrcd 
Inm under this section cacn though the decree luaj be snbsequcntlj 
readied and he nia} be dcpriacd of poo^ession {k) In the ease non 
cited the Judicial Committee said — “ It seems to their lordships to 
be common justice that when a proprietor m good faith pending 
litigation makes the neecssar) payment for the prcscraation of the 
estate in dispute and the estate is aftcrurards adjudged to his opponent 
he should 1)0 recouped what he has so paid by the person a\ho ulti 
mately benefits hj the paj ment if he has failed through no fault of his 
to reimburse himself out of the rents ” [1) Cona crsclj , payment of 
last made by a person who bad obtained a decree for possession of 
certain lands may be rccoa cred bad bj him though the payment may 
have been made aihen he was not yet put into possession pending an 
appeal and a second appeal (m) Similarly moneys paid bj a raort 
gagoe of a putm tenure to save the tenure from sale for arrears of rent 
pending bonafdc litigation between him and his mortgagor relating to 
the amount of the mortgage debt maj be recoa cred back under the 
proMsions of this section even though it maj bo eventually found by 
the Court that the whole of the mortgage debt avas ns a matter of fact 
satisfied before the date of payment (n) In a later case (o) the plaintiff 
purchased a putni taluk at a sale held under Regulation VIII of 1819 
at the instance of the zamindar for non payment of rent by pufmdars 
The sale was set aside in May 1891 in n suit brought by the putnidars 
for the purpose agamst the zamindar and the plaintiff The zammdat 
alone appealed against the decision and pending the appeal the 
zamindar called upon the plaintiff to paj rent that had accrued from 
April 1891 to November 1891 The plaintiff thereupon paid the 
rent, and in a suit by him agamst the putmdars it u as held that he w as 
entitled to be reimbursed the amount by them The fact that the 


(t) HalAtna Hohan Boy y Saroda 
JMan Boj tlSOS) 21 Oil U** 20 

L R I A ICO samo principle applied 
N aQtruira A ath Roy v Jugal Kul ore Roy 
20 C R N 1082 90 I C 281 
AIR 19‘’j Cal 1097 followed £i(» 
/’fli.rv CAandReuw (19_S) 1081 C 46 
AIR 19‘’S Cal 3S0 Bhora Jla or* 
Lair BAora SatironjZial (1030) l‘'3I C 
33j 


(I) 21 Cal U8 

(ir) CAinnnsamy y Ralftnosotiapath j 
(1903) ‘>7 Jiad 338 

(n) D ndiilathtni Dasst v Ilarendra 
X«ir<v(lS97)2jCal 30.> Serafat AU 
y She*lh Urar AU (l0n)22C W N 347 
42 I C 30 

(o) Jiadha 2Iadhub SamoiUa * Sast* 
Bam Ben (1599) 26 Cal S^G 


"S— 
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t ) Ml of (I (i( ( r< < obtains (1 by tlit landlord in a suit for arrears of rent 
I irilbin thi^f Hfft/on, thougli the suit vas brought against some 
only and not all of ibo pulnidarB (e) Similarly, where A ’s goods are 
^vrollgfllIly utUu }i< d m order to realise arrears of Government revenue 
<Ut<i }>y U , find A piy« the amount to save the goods from sale, he is 
inlifkd to recover the amount from B //) A Hindu roensionens 
jnforcHUd in the xiaymcnt of arrears of Government revenue which a 
Hjiiclu wniow JH bound tf> jiay in respect of property in which she has 
n Widou’H tfllrttc, and Jio 13 entitled to recover the same from the 
Widow ig) So also is ho interested m making a deposit under Order 
XA T, rulu fit), of tiiQ Code of Civil Procedure, to have a sale m execution 
tii a dee ff 0 agfUnsti n Hindu widow act aside, the sale bemg of the entire 
inteiLHt m the property aohl mid not merely the widows mtorDst(h) 

A ffmdu mot her who has incurred expenses for her daughter smsrrnge 
IS niitjlhd (0 r(Go\cr tlio oxjieiisca from her husbands coparceners 
'Uio Imlnlity of the co parceners la dearly one \\hicli arises undex the 
Hindu liv\s, but it has bctu eaid though not without some (bflcrcnco 
of opinion that iC also ims«,a under this section (t) \VhcroA makes 
n ii;ift of a portion of laud to If himself undertaking to paj the m 
ri spent of It mill then luakta a gift of the rest of the land to C subject 
f<i thu tondition (lut C sluiK ju) fhojmh in rtapcct of the whole land, 

11 iSiUtitlid oil fmluri ofO topothcyiidi to mal e the pavmcnf and 
<0 rnovir it from C (j) 

U IS uunigU for u jxr'-on rlmning nndir tin prnMsions of this 
sutunv to sliou tint he had an in paMiu; the moneVs chimed 

b\ buu <ii (hr lw\r of ^xvjiwvt lIiU'' lnolu^> paid b\ a jicrson wluh 
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m pos«ossion o{ an estate under a decree of a Court to pros cut the sale 
of the estate for arrears of Goaernment rcaenuc maj be rccoacrcd 
him under this section, cacn though the decree inaj be subsequently 
reaersed and he inaj be depnaed of possession [K) In the ease now 
Cited the Judicial Committee said — It seems to their lordships to 
be common justice that avben a proprietor in good faith pending 
litigation makes the neccssarj pajanent for the prcscraation of the 
estate in dispute, and the estate is nftcnrmls adjudged to his opponent, 
he should be recouped a\hat be has so paid by the person a\bo ulti 
mately benefits bj the payment if he has failed through no fault of his 
to reimburse lumself out of the rents ” (f) Cona orselj , paj ment of 
kist made by a person avho had obtained a decree for possession of 
certain lands may be recoa cred back bj him though the paj ment may 
have been made aihcn be acas not jet put into possession pending an 
appeal and a second appeal (m) Similarlj, moneys paid bj a mort 
gagee of a putni tenure to save the tenure from sale for arrears of rent 
jicnding honajide litigation between him and his mortgagor relating to 
the amount of the mortgage debt maj be recoa cred back under the 
proaisions of this section cacn though it maj be eventually found by 
the Court that the whole of the mortgage debt was, as a matter of fact 
satisfied before the date of payment (n) In a later case (o) the plaintiff 
purchased a putni taluk at a sale held under Regulation VIII of 1819 
at the instance of the zammdar for non pajTncnt of rent by pufnidars 
The sale was set aside m May, 1891 m a suit brought by the putmdars 
for the purpose agamst the zammdar and the plaintiff The zammdar 
alone appealed agamst the decision and pending the appeal the 
zammdar called upon the plaintiff to pay rent that had accrued from 
A,pnl 1894 to No\ ember 1894 The plaintiff thereupon paid the 
rent, and m a suit by him agamst the putmdars it ^^as held that he was 
entitled to be reirahurscd the amount by them The fact that the 
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THE INDIAN CONTRACT ACT 


decision of the first Court was m favour of the defaulting putuidarg 
did not affect the plaintiff s right to pay the rent, as it was quite possible 
that that decision might have been revciscd on appeal But a person 
in wrongful possession of land inakmg payment of Go\ emment revenue 
IS not mterested withm the meanmg of this section (p) A agrees to 
sell land to B Subsequently A , m breach of the agreement, agrees 
to sell the land to G B sues A and C for specific performance 
Pending the suit the land is sold m execution of a decree obtained by 
A ’s creditor agamst A B deposits in Court the amoimt required to 
be deposited under Order XXI, rule 89, of the Code of Civil Procedure, 
and the sale is thereupon set aside B , having no title m the propertj 
and no possession m it at the tim*^ of the payment was not interested 
m the payment and he is not entitled to recover it from A or C (q) 

In Ram Tuhul Singh v Biscswar Lai (r) the Judicial Committee in 
deahng with the rights of parties niakiog payments observed “ It 
13 not m every case in which a man has benefited by the money of 
another that an obligation to repay that money arises The question 
IS not to be concluded by nice considerations of what may bo fair and 
proper according to the highest morality To support such a suit 
there must bo an obligation express or implied to repay It is ucll 
settled that there is no such obligation m the case of a tolunlartj pa} 
raent by 1 of B ’a debt Thus a mortgagor uho aoluntanly pa}s 
the assessment on land mortgaged by him forestalling the mortgagee 
in possession, uho it is found, was uillmg to pay the assessment ns ho 
had done for years past is not entitled to reco\cr from the mortgagee 
the amount so paid bj him (s) Similarl}, pajment made b} a inort 
gagee to prcNent the sale of the mortgaged propertj m execution of a 
decree against the mortgagor cannot he recoaored from the mortgigor 
if the mortgage was prior to the execution proceedings (t) And aslu ro 
A , B ’s ncj)hca\, hchcMiig that he aaas the heir of B , ])ud tlif* amount 
of a dccic’’ held bj C against B to prevent the sah of B rt i)r(ii>crt\, 
and it uas subscquentlj declared m a suit that A uas not U s h ir, it 
was held hj the High Court of Allalialnil that the lujimnt mad. hj 
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TAWENT OI' MONEY DLE BY ANOTHER 


A \\as a piirclj voluntary and gratuitous one, and as such could not 
be rcco\ ered {«) This decision docs not appear to be in accord with 
later decisions of the same Court (v) 


Suit for contnbution — ^Vhethc^ this section applies to a suit for 
contribution v%hcre holh the plaintiff and the defendant were liable for 
the monej paid bj the plaintiff is not clear on the authorities (w) In 
Mothooranalk \ Knstokunxar (aj), where portions of a property subject 
to a mortgage v,erc purchased bj the plaintiff and the defendant 
respectively, and the plaintiff alone paid the entire amount of the 
mortgage debt to prevent the estate from sale, it held bj the 
Calcutta High Court that the plaintiff was a person interested in the 
jiayment within the mcanmg of this section, and that he was entitled 
to contribution from the defendant In a subsequent case the same 
High Court doubted whether a suit for contribution m respect of money 
for which the plaintiff and the defendant m the contribution suit had 
been made jointly liable by a former decree fell within the scope cither 
of this or the next following section (y) The Court was inclined to 
think that those sections seemed rather to contemplate persona who, 
not being themseh cs bound to pay the monc> or to do the act, did it 
under circumstances vs hich ga\ c them a right to rccov cr from the person 
asho had allowed the payment to be made and had benefited by it 
In a still later case (c), where one co sharer of land sued another co 
sharer for contribution for rent of the land paid by him it was held that 
the plaintiff was not entitled to recover under this section as the defen 
dant was wrongfullj kept out of possession bj the plaintiff But for 
that circumstance it ss ns said contribution could hav c been rccov cred 
The Court ohsen ed It seems to us that the prosasions of s C9 of the 
Imlnn Contract Act, upon sshich the phintiff founds his right of suit, 
are not applicable to such a suit ns the prc'^cnt That section we 
think, contemplates a ci'^c m whidi there arc •'cvcral co <!harcr3 in 


(u) SibjA V *SAi6 IaI (I8S2) 

All \V \ HO 

(r) khnthal Smjh \ HOOSJ 

All M N 2^2 TuNj Aunu-Jf r Jajt 
i nwn<i (1900) 2S All 5 J nor»>lh 
I emavna /"aj v V rtjyjna Poo (| 26) 
'‘9 1 C Slo \ I r m2" Mad 

(w) to contribution I'ctwpcn joint 
I>romi«ors an 1 co «urrt)c« acc 43 
anUl 


(x) {18-8) 4 Cal SrO 

(y) tn V /’oy (1881) 

8C«1 2)3 216 No n/crm-c laada 
in tl c judgment to tLe case rite*! above 
also Voimi J/ir ham. t 

Pa'iap J/oo (18*0) C Ro*n 241 where 
It was held that the ection dil not 
apple 

( 1 ^ic mamo t D^ltT Hart Dat Pay 
(1'‘(>*)CC M N VC 
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decision of the first Court was in favour of the defaulting putnidars 
did not affect the plaintiff’s right to pay the rent, as it was quite possible 
that that decision might have hccn reversed on appeal But a person 
in wrongful possession of land making payment of Government revenue 
13 not mterested within the meaning of this section (p) A agrees to 
sell land to B Subsequently A , in breach of the agreement, agrees 
to sell the land to 0 B sues A and C for specific performance 
Pending the suit the land is sold m execution of a decree ohtamed by 
A ’s creditor agamst A B deposits in Court the amount required to 
be deposited under Order XXI, rule 89, of the Code of Civil Procedure, 
and the sale is thereupon set aside B , having no title in the property 
and no possession in it at the time of the payment, was not interested 
in the payment and ho IS not entitled to recover it from A orC (?) 

In jRam Tuhul Singh v Bisesuar Lai (r) the Judicial Committee in 
dcahng with the rights of parties making payments observed “ It 
18 not in every case in which a man has benefited by tbe money of 
another that an obligation to repay that money arises The question 
IS not to be concluded by nice considerations of what may he foir and 
proper according to the highest morality To support such a suit 
there must be an obligation express or imphed to repay It is well 
settled that there is no such obbgation m the case of a toluniarij pay 
ment by A of B ’s debt ” Thus a mortgagor who voluntarily pays 
the assessment on land mortgaged by him, forcataUing the mortgagee 
m possession, who, it is found, was willing to pay the assessment as ho 
bid done inr /eats past, is not entitled to recover from the mortgagee 
the amount so paid by him (s) Similarly, payment made by a mort 
gagee to prevent the sale of the mortgaged property in execution of a 
decree against the mortgagor cannot be rccoa ered from the mortgagor 
if the mortgage was prior to the execution proceedmgs {t) And uhcrc 
A , B ’s nephew, behe\ing that bo was the heir of B , paid the amoimt 
of a decree held by C against B to prevent the sale of B ’a property, 
and it was subsequently declared in a suit that A a' as not B s hetr, it 
was held by the High Court of Allahabad that tJio payment made h> 
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M 'i inircU Noluntnr) nm! prituitoiw one? nnd na such could not 
be rccoNcml (u) Thi‘» drciMon iloc*^ not nppcir to be m accord ujth 
later deci«ion'i of tlic Mine Court (t) 

Suit lor conlnbulion — Wbetber tlm section applies to a suit for 
contribution ^\bc^c both the phmtilT and tbc defendant ''ore liable for 
the monc) pai 1 bj tbc phmtift n not clear on tbc authorities (te) In 
Mt3fhooram0i\ hTt^tolumnrix) where portions of a propert} subject 
to a mortgage were purclinseil b} tbc plaintilT and tbc defendant 
respoctivch , and tbc plaintiff alone paid the entire amount of the 
mortgage debt to preaent tbc estate from sale it was held bj the 
Calcutta High Court that the plaintiff was a person interested m the 
j>a)Tncnt anthin the meaning of this section, and that he was entitled 
to contnbution from the defendant In a subsequent ease the same 
High Court doubted whether a suit for contnbution in respect of money 
for which the plaintiff nnd the defendant in the contribution suit had 
been made jointl} liable bj a former decree fell w jtbin the scope either 
of tins or tbc ne^t folloning section (y) Tbc Court was inclined to 
think that those sections seemed rather to contemplate persons who, 
not being themsohes bound to pay tbc mono) or to do the act, did it 
under circumstances w hicli ga\ c them a right to rocoa er from the person 
who had allowed the pa)'incnt to be made and bad benefited by it 
In a still later case (:) where one co sharer of land sued another co 
sharer for contribution for rent of the land paid by him it was hold that 
the plaintiff was not entitled to recover under this section as the defen 
dant was wrongfullj kept out of possession by the plaintiff But for 
that circumstance it w as said contribution could haa c been rcco\ ered 
Tiic Gaurt obscrv ed It seems to us that the proausions of s G9 of the 
Indian Contract Act upon which the plaintiff founds his right of suit, 
arc not applicable to such suit ns the present That section we 
think contemplates a ease m which there are sea oral co sharers in 
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possession of laud and \\here some of them having neglected to pa} 
what IS duo from them in respect of the occupation of the land, one of 
their number paj's what is duo from all He may then recover contribu 
tion from the rest But here the plamtiff sues to recover expenses 
which he had by the -wrongful appropriation of the profits of the 
defendants share ahead} receiaed ” Still later the opimon was 
expressed that the section contemplates only those cases where pay 
inent is made by a person under no legal liability to make it, and for 
another person who la hound in law to pay it (a) The mcw taken in 
the most recent cases is that this section applies to smts for contribu 
tion where both the plamtiff and the defendant were liable for the money 
paid b} the plamtiff (6) TIus view, it is submitted, is sound The 
section IS general in its terms, and there is no reason why attempts 
should he made to restrict its operation In any e^ent suits of this 
character would conic within the scope of s 70 See notes to s 70 
under the head “ Contribution,” p 395, below 

The "Madras High Court has held that this section docs not appl} 
to suits for contribution at all (c) 

Money which another is bound by law to pay.*’— In Mothooranaih 
■\ Kristolumar (d), abo\c cited, it was contended that this section 
applied onl} to cases where the person who is there called “ the other ’ 
was pcrsonall} hable for the debt, and that it did not apply where, as 
ju that case, the liability attached to the land The Court oacrruled 
this contention and said — '* It is clear from the illustration that that 
IS not the intention of the Legislature The illustration gn cs the case 
of a lessee paying o2 rca enue due to Goa emment , but the liability to 
pay reaemic due to Go\ emment is not .a personal hahihty of the 
zammdar, but a habibty which is imposed upon the zamindar’s land 
It IS thoTcfore clear that that section was intended to include the cases 
not only of personal habiht}, but nil Labilities to payments for which 
owTiers of lands arc indircctl} liable, those hahihtics being imposed 
upon the lands held b} them ” 

(fl) VaniTufra y Jamahr 32 I C 

Cl C13 .ir M3. r fotrt (J) (1878) J Cl 300 folio, l„ 

.11,(1911)15 0 )\ > 332 33) CAanJra^aja v /WoooSoo (1910) 23 Cl 

(6| romioir AJ.rofo VoJ,«.(l9l3) I. J I2o, 32 I O 3<W SmjMt 
18 C W N 113 Jwinno Kumar \ Foy Chaudhuram v Aomini Kuriar 
Jama}unin{H\3)l3C W N 327 CAaufAury (lO'S) Vt 1 C Sil A I JL 

(e) raju T Stvlri •annamti inJOCiI "ra 

IraJ (1010) Val 'V>3 31 



rVYMENT OF MONEY DUE BY AKOTIIER 


“ Bonnfl ty law ” — ^The liabihty for wLict payment may be made 
under this section need not be statutory In a Calcutta case cited 
above (c) it was argued that the words " bound by law ” restneted the 
section to liabilities created by some statute, such as liabilities to pay 
revenue, but excluded liabilities which arose out of contracts by parties 
The Court declined to uphold this contention and obser^ed “ That 
would be putting on the section far too narrow a construction, because 
It was no doubt intended to include such a case as a lessee paymg rent 
to the superior landlord for which the intermediate lessee was liable 
under a covenant *’ Contractual liability, on the other hand, is not a 
necessary element (/) 

An action to recoa er money paid is not maintainable under this 
section unless the person from whom it is sought to be rccoaered was 
bound by law to pay it Thusre\enue due on land owned by one who is 
not the registered holder is not money which such an owner is bound 
to pay under the Madras Rea enue Recovery Act 11 of 1864 though it 
may be to hia interest to do so, and the registered holder \ ohmtarily 
paying such tea enue cannot recover it under this section ( 9 ) Smularly, 
payments made by a second mortgagee to sa\ e the mortgaged property 
from sale m execution of a decree for rent obtained by the zammdar 
against the mortgagor under the Bengal Tenancy Act cannot bo 
recovered by him from the first mortgagee, as tbc latter is not bound 
under s 69 of that Act to pay the rent due by the mortgagor to the 
zammdar (ft) And where the income tax authorities assessed the 
widow of a deceased Hindu m respect of outstandings forming part 
of tile estate of the deceased notwithstanding remonstrances on her 
part that the outstandings had not come to her, but had been be 
queathed under the will of the deceased to the defendants and the 
widow paid the tax it was held that she could not recover the amount 
from the defendants under this section, for the defendants not being 
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authorise is uot lau full 3 made for this purpose (p) Similarly, where a 
purchaser of property, the sale being fictitious and so found by the Court 
in n pre\ lous litigation, paid the amount of a decree obtained by a third 
party against his vendor to prevent the property from being sold m 
execution, it was held that the payment was not “ lawfully ” made, 
and that the purchaser could not recover it from the vendor (j) A 
aient in satisfaction of a decree, by a person who is a party to the 
decree and is bound thereby, is a payment made “ lawfully ” within 
the meaning of tins section (r) 

— Tins expression uicludcs payment of money It must 
not be supposed that because s 69 provides for the case of payment of 
money, therefore the present section excludes that case There may 
be cases in which a person who is bound to pay a certain sum of money 
^ ould not necessarily be benefited by its payment by another Those 
cases would fall under s 69, for benefit received by the payment of 
money is one of the conditions necessary to the application of this 
section ( 5 ) 


‘ ‘ For another person — The prmciplc underlying this section was 
adopted m a Calcutta case (f) decided m 1881, but without any refer 
cncc to the Contract Act In that case the plaintiffs, hna fidii belies mg 
that they w ere the o\\ nors of a four annas share and that the defendants 
were the ouners of the remaining twe/ve annas share in a putm paid 
to the zamimlars their share of the revenue In a smt between the 


iiartics It was declare J that the plaintiffs bad no share m the putni, 
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mcl that the dcfcndints Mere entitled to the uliolc of it Siiinc 
quenti} tlic dcfcndints pud to the zimiiuhrb the revenue on the 
tvrchc anms share onl}, abiding tlicm<cl\cs of the pavmcnt h) the 
plamlifis It tvis held that \\\yon tho'sc facts the plaintiffs were 
entitled to recover from the defcndiots the nniount pud b} them on 
the principle that “ where n payment !•» made bj one person for the 
benefit of another, and that other aftervranls ado])ts that pa^ nicnt and 
avails himself of it the cum boroinca iiionc} paid for liis use ’ It is 
not neccssar} to the application of this section that the defendant 
must not onl} have bcncfite<l b} the pav nicnt, hut nI«o have had an 
opportunitv ofacccptingthopavnient(w) Hut pajnncnt made against 
the Will of the defendant an I m the course of a tran'iiction which m 
one event would have turned out highlv profitable to the plamtifl and 
cxlrcmclv detrimental to the defendant cotil 1 not be «aid to have been 
made /or the defendant, though m the event winch look, place it mnv 
have proved beneficial to hitn (t) Similarlv, payment of revenue b) 
the plaintiff wlnlo in wrongful i>o «e «ion of the defendant s land and 
for his own benefit and Ins own account could not be recov cred under 
this section (te) And it lias been hel 1 that if A is assessed b) the 
income-tax authorities and j)rote«t5 that B isthcpartv proporlv liable 
but paps the tar, A cannot recover the amount from B , for A cannot 
be said to have made the pav inent for’ B (x) It is quite clear that 
where the object of the paj ment is to benefit the plaintiff himself the 
payment cannot be said to have been made ' for the dcftiidant (y) 
But it IS not clear whether the eTp^e^<^lon another perNon includes 
a minor There arc no ca«es m point (“) but there seems to be no 
reason wb^ on principle the eiprc'^sion should not bo interpreted as 
comprising the case of a minor (o) 

(“) Chandra Deo ▼ ^nniraJa {ItUS) 

38 Mad 235 24J 243 Saptlaruht v 
Stertiary of State for India (1915) 2S 
Mad L J 3S4 dissenting to that extent 
from Yogimlal r haina PtUax (1010) 
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Mistake of law js not expre^ily excluded hy the ivords of this 
section ; but s 21 shows that it is not included “ The man A\ho Ins 
chosen to judge his oun cause upon all the facts, and has decided 
against himself, cannot appeal to the Court against his own judgment, 
whether it was well informed or not ” (A) Thus payment made by 
A to B upon a ttusconstruetjon of the terms of a lease (?) or znisunder 
standing of an official scale of charges (j) cannot be recovered back 
A debtor may recover from a creditor the amount of an over 
payment made to him if it was made by mistake (il) But where A 
paj-s money to B who, A knows, is C ’s agent, under a mistake, A is 
not entitled to recover the money from B , if before demand made 
upon B , B has paid the amount to C , or, if he has not, has y ct done 
some act to his own detriment as regards his principal {1) It has been 
so held by the High Court of Bombay, in accordance with English 
law (m) Misdescnption by inadvertence of the accoimt on which a 
payment is made may be deemed a mistake of fact (pronded of course 
that the payee could not be honestly misled by it) («) Simdarl) , mis 
description of parcels m an auction sale ma> be relieved against in a 
proper case even if the sale was through the intervention of the 
Court (o) 

(Ji) Follocl , of Fraud to British though he had handed it over to hi3 
lodia, 128 Sco also Wolf d. Sons v principal The Court porported to follow 
Dadi/6a JfAffliji <7o (1920) Bom 631, Tvgmon r Ifoptins (1842) 4 Man C 
648,660, 68 I C 465 380 which was not a case of payment 

(i) Khozan Stng v The *8«rc/arjf o/ by miatakc, but of an unlawful tal mg 
Bac do 33 by the deftitidati.t of money found, lying 

( 3 ) Appavaoo VhefUar r S 1 R Co in a room, and expressly decided on the 
(1028) 1141 C 358, (1928) Mad VV N ground that he was a trespasser The 
o85 AIR 1920 Slad 177 Allahabad decision, it is subraitled, is 

(l) Badr un msa v Muhammad Jan wrong and waa rightly dissented from 

(1880) 2 All C7J, 674 by tho High Court of Bombay Shuman 

(Z) Solomon Jacob v The Rahonal Chand r The Ooternmenl oj horlh 
RanL of India (1918) 42 Bom 10,32-35, iresffrn Froiincr# (1875) 1 All 7J 
48, 42 1 C SCO See also A M PR (n) Pamasicami ^aieUr v Aurayonn 
Firm V The QJJ)aal Assignee of VaJras suann Aaicler (U>25) 90 I G OOG , 
(1922) 43 Mad L J 142 70 I C 751. A I It 1025 Mnd 7C2 Hero the 
AIR 1023 Jfad 17 dtfcinlant took ndinntngo ol a imUake 

(m) In an earlier Allahabad ia<«c it was «bicli must haae l-vn appan-nl to him 
bold that an ngont for collcctim who had cp James LJ s remarks in Towj/m e 

Innocently presented to the trusury a Jiime* (ISSO) 15 Ch U 221 

forced draft and received payment of («>) AZi a Afl'MnnnnMW JUtt 

momj was lulle lo repay the mono} IIOJ C 631, A I R J923Cil sr. 
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Coercion — ^The Judicial Committee has laid down that the ord 
“ coercion ” in this section is used in its general and ordinary sense and 
its meaning is not controlled by the definition of “ coercion ” m s 15 
Accordingly where A who had obtimwl a decree against B obtained 
an attachment agamst C ’s property, and took possession of it to obtain 
satisfaction for the amount of the decree, and C on being ousted from 
bis property paid the sum claimed under protest, C was held entitled 
to reco\ cr the sum as money paid under “ coercion ” withm the meaning 
of this section (ji) It was formerly held m India that “ coercion ” in 
this section meant the same thing as “ coercion "ms 15, and therefore 
no act was “ coercion ” unless it was done “ with the intention of caus 
mg any person to enter into an agreement ” as required hy the defini 
tion m that section , nevertheless where the defendant had received 
monej which in justice and cquit} belonged to the plamtifl under 
circumstances wluch rendered the payment involuntary, and the 
receipt by the defendant to the use of the plaintiff, the plamtiff could 
recover the monej , but the case was not within the present section (g) 
This MOW IS now superseded, as the action is maintainable under 
8 72, it IS immaterial whether the language used m the judgment 
by the Judicial Committee as to s 72 being “exhaustive” (r) is 
right or wrong , but, if it were material, wc should think it wrong 
In Falima 2\.hatoon v Mahomed (s), the plamtilTs, who were Mahome 
dan ladies, were entitled to a charge on certain property m respect 
of their dower The defendants, who were holders of a decree agamst 
the heirs and representatives of the person to whom the propertj 
belonged, obtained leave m execution proceedings to sell the property 
In order to prevent that sale, which would have been injurious to 
them, the plaintiffs paid under protest the amount of the defendants’ 
decree into Court In a suit to recover back the amount it was held 
hy the Judicial Committee that the pa^ ment w as made not v olun 
tanly hut under a species of compulsion and that thej were there 

(p) Stlh Kanhoya l^J V tton procctyhngsj \art7jnn-*ami y Ofura 

c/in<fia(1913) L P 401 A 50 40 C*1 iI«Wi (1^01) 2o Mad 51S 552 [pajTnent 
693, 18 1 C 919, followed AACioon v made to prevent wrongful sale of pUtn 

T S Firm (1927) 6 Hang 053 IOC tifla holding] Sv« al«o CdUftor cf 

I C 4C8. A I R 1023 Rang 55 CofMii^we \ fveiun (IS81) 4 All la V) 

( 9 ) JujiifO Aora«»» Singh \ Fajak (r) L. P 40 1 V 5S 
Singh (ISSS) IS Cal CSC COt-COS {») (l^S) 12 M I A Co *- 

(pavmvnt made under the forec of exccu W P P C 2a 
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fore, entitled to a decree And in a subsequent case it was Iield that a 
payment made by the purchaser of a property to prevent its sale m 
execution of a decree obtained by a mortgagee whose debt had been 
satisfied can be recovered back, as it was made “ under force of these 
execution proceedings ” (;} Similarly money paid as income tax 
under threat of attachment may be recovered back under this 
section (w) And where a person who is charged with a non compound 
able ofTence is induced to pay money to the complainant to stifle the 
prosecution^ he may recover the money so paid under this section (v) , 
but not if no pressure or compulsion was exercised upon the accused (w) 
Wlicrc a plaintiff has a statutory right to recover money under this 
section, his claim should not be rejected on the ground that, upon a 
consideration of the whole circumstances, it is not equitable that the 
money should be repaid (x) 

Wrongful payment —There is a class of cases ivhich, though not 
directly bearing on this section, may he conveniently dealt with m this 
place They are cases where money is pud in execution of a decree, 
and it IS sought to recover back the amount on the reversal of the decree 
In such a case the payment, though m the first instance lawful, becomes 
wrongful on the reversal of the decree (y) The rule of law on this 
subject IS that money paid under a decree cannot be recovered back m a 
fresh suit whilst the decree remains in force But if the decree is 
reversed or superseded the amount paid under it is recoverable And 
it has been held m effect by the Judicial Committee that a decree will 
he deemed to he superseded, though not actually reversed, if it was 
made pending an appeal to a higher Court from an antecedent 
decree on the same cause of action, and the latter decree is rcierscd 
by the appellate Court, and the order of reversal was intended to deal 
with all the rights and liabilities of the parties under it (z), the principle 

(q V Jinmltshen Sttigh 33 1 C 711 

(IfiSI) 7 Cal C-18, S C L R 8 1 Knnhaja Jxtl v fia«l o/ 

A 03 W (1923)1 n 50 1 A 1C3. -1 

(u) See Forbes X Secrtiary of Stale faf Lnb 381 7SJ C 7. 1 J R ja-.3 I ( 
India (1915) 42 Cal 161, iat-165 , 26 114 

j Q ggj (a) ter Cur JoQ'sh ChunAtr Dull \ 

[t) itvlhuieerappa v Paineuwamt Aflt» CAi/m (1877) 3 Cal 30 3S 

(1917) 40 Mad 285 31 T C 40l (tj Mama PureiaJ Poj ^ Jlurro 

{xr) Amjrulenvr^Mpihtx rah%mnaU\ ( R07 (ISrS) 10 M I A 203 

(1015)42 Cal 280 Btrleshatt Praruuix foffewcU ly a Waiooly oHf o I uU n<»cJi 
/><ZArfli5aAu(101C)lIM L J 43, CO-61. In Chuiyitt DtU % A 1/. CAiirn 
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being tbit IS here the imm decree isluch is the basis of subsequent 
decrees is rc\ ersed the litter decrees, being subordmitc and dependent 
decrecs,arosupcrseded(a) SeoCodeofCivilProccdure, 1903,s 140 
Compire s 8G of the Indian Trusts Act, 1882, which provides that 
where property is trinsfcrrcd m pursuance of a contract which is liable 
to rescission, or induced by fraud or inistahe, the trinsferee must, on 
receiving notice to that effect, hold the property for the benefit of the 
transferor, subject to repijmcnt by the latter of the considcrition 
actuilly paid 


CILVPTER VI 


Of the Consequences of Breach op Contraci 


73. — When, a contract has been broken (6), the party 
Compensation Buffcrs by sucli brcach IS entitled to 
receive, from the party who has broken the 
o! contract Contract, compensation for any loss or damage 
caused to him thereby, which naturally arose m the usual 
course of things from such breach, or which the parties 
knew, when they made the contract, to bo likely to result 
from the breach of it 


Such compensation is not to be given for any remote and 
indirect loss or damage sustamed by reason of the breach 
When an obligation resembling those created by con- 
Compenaation tract lias becu mcuiTcd and has not been dis- 
eiia/ge^'oiihgation charged, any person injured by the failure 
discharge is entitled to recen e the same 
compensation from the party in default as 


Dult (1877) 3 Cal 30 la tlio former 
of these cases there were sercrol decrees 
for interest on a bond, m the latter for 
enhanced rent Tbo reversal of ono of 
those decrees by the Privy Council was 
held to have superseded all other decrees 
obtained during the pendency of tbo 
appeal to the Queen in Council so as to 
give a right for the recovery of the 
amount paid under them 

(a) (1877) 3 Cal 30, 37, 38 See 


AisAen Sahai v Balhtatcor Stngh (ISOS) 
20 All 237, whcTo it i^as held that there 
was no such supersession of the decrees 
as m the Privy Council cases cited above 
(6) This section is declaratory of tho 
Common Law as to damages Jamal r 
Jfoolfa Batcood Sons d. Co [1016] 
1 A C 176, 43 I A 6, 11, 43 Cal 
493, 003 31 I C 910 As to the 

recovery of interest by way of damages, 
see p 432, below 
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if such person Iiad contracted to disciarge it and liad 
broken bis contract (c) 

Explanation In estimating tbe loss or damage arising 
from a broach of contract, tbe means nrbicb existed of 
remedying tbe inconvenience caused by tbe non-performance 
of tbe contract must be taken into account 

(a) A contracts to sell and deliver 60 mounds of saltjietro to B at a 
certain price to be paid on delivery A breaks Ins promise B is entitled 
to receive from A by <vay of compcneation the sum if any, by whicb the 
contract price falls short of the price for which B might have obtained 60 
aaunds of saltpetre of like quality at the time when the saltpetre Ought to 
have been delivered 

pTofe — ^Market fate — ^Under a contiact for the sale of goods the 
measure of damages upon a breach by the buyer is the difference 
between the contract price and tbe market price at the da/e of the 
hteoch. If the seller retains the goods after the breach, ho cannot 
recover from the buyer any further loss if the market falls, nor is he 
liable to have the damages reduced if the market rises (d) 

Generally it is ‘ quite settled that on a contract to supply goods (c) 
of a particular sort which at the time of the breach can be obtained 
in the market, the measure of the damages :s the difference between 
the contract price and the market price at the time of the bmich ** 
But the subject matter of the contract may not bo marketable In 
that case the value must be taken as fixed by the price which aefuaffy 
has to be paid for the best and nearest available substitute Jlinde v 
Liddell (1870) L E 10 Q B 265, 209 , Elbinger Action GescUscJuift v 
4rms(ron0 (1874) L K 9 Q B 473, 470 'Wlierc no such substitute 
IS a\ ailabic, then if there has been a contract to resell them the price 
at which the contract was made ivill be evidence of their \aluc , but 
if there has been, no such contract the market a alue may be estimated 
by adding to their price at the place where they were purchased the 

(tf) Anrvdh Kttmar v Latjthrnt Chani IvhfjoddahUhmt Punnayfya (102S) 116 
(I028}G0AII 818, 1161 C 1J4, A 1 R 1 C 312, A I R 11)28 M»tl 
1D28 All 600 Cp 3Mr Chttnd v Jug<it Ri>hon Qulab 

(d) Jamal v Moolla Daieood Sons d. (1023) 85 I C 317, 0 Uh L J 

Co (1910] I A C 176 43 I A 0, -IlC 

43 Cn! 493 31 I C ejo CollM«ral (t) Including sUarra In a compsnj. »«) 

tjreuButancea w, 11 npt alter tiio ^-neral Prat r hd T [lOUl 

rule VaUxth 1 rntalanarayuffo v } el AC 510 
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costs T.U(1 clnrgLS of getting them to their place of dostimtion, and 
the xisinl importer's profits Bornesv //iit(?/ti«son(18G5)18C B N S 
445, -ft R R 5G3, O'llanhnx G H' Ry Co (18G5) G B LS 481, 
Cooicrjcc Bhoja v Rajendra Noth (1909) 36 Cal G17 , Ilajce Ismail d 
Sons\ Wilson d Co (1918)11 Mid 709,715, 15 I C 942 (ce) 

Agim, if the buyer, after giving the seller time at his request, 
finally has to go into the market and buj at an adv anced price, he 
may recover the uholc difference between the contract price and the 
price he actually paid Ogle \ Earl Vane E\ Ch (18G8) L R 3 
Q B 272 “ The defendant, m effect, bought forbearance, and must 

pay for it” Willes, J , at p 280 Accordingly the decisive date for 
fixing the damages is the last date to which the contract was extended 
Kidar Nath Behan Lai v Skttnbhu Nath Noiuhi Mai (192G) 8 Lah 198 , 
99 I C 812 , A I R 1927 Lab 17C But where no such request has 
proceeded from the seller, the buyer is not entitled to anything more 
than the difference between the contract rate and the market rate at 
the date of the breach, though he may not has c pressed for dchv cry on 
the due date Mulhayamamgaran v Laklu Reddtan (1912) 22 Mad 
L J 413 Nor does time spent m survey of the goods postpone the 
date of breach (/) 

The fact that the buyer sustains no actual loss from the seller’s 
failure to deliv er the goods is no ground for awarding merely nominal 
damages to the buyer The buyer is entitled, as indicated by illustra- 
tion (a) to the section, to receive from the seller by way of compensa 
tion the sum by which the contract price falls short of the price for 
which the buyer might have obtained goods of like quahty at the 
time when they ought to have been delivered (j) 

“ Obviously value created for special purpose is irrelexant, and 
it is for this reason that the prices made by bulls and bears are of no 
use to us If the market value is uncertam, then we must have 
recourse to such surrounding circumstances as affect the probabilities, 
and among them to teal prices proved about the tune of due date 
Now market price is to a great extent based on, and made up of the 

(ee) As to the case of a buyer failing fact* 
to accept goods made to his order and (/) EamehandraPamvaUabh'f Icusanji 
of such a kind that they hare no market Sons d. Co (1921) 15 Bom 129 , 57 I C 
price, Be 1 »c Mil! 11913) 1 Ch 163, m 976 

C A ll913)lCh 465, where the question ( 7 ) J7a;<c Zsinaif <t Sons r TTiIsorv 
was trcito<! as being wholly on the d Co (1916) 41 Mad 709,431 C 942 
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MCMs of, those engaged m a particiihr busmens nid fumhar luth I's 
incidents These \ie«"s arc ba'^ed not onl} on trausactions in winch 
a mm may himself h■^^ c been actually engaged, but al^o on the general 
rumour and reputation in the market Therefore, a man may ho a 
competent oiitnoss for the purpose of testifying to market \aluc, 
though ho may not fumscif haac been engaged in or carried through 
any dealing m the market at the particular date m question We 
cannot then c\clude from consideration any c\idence on this point, 
merely bccau'sc the deponent maj not himself ln\e bought or sold 
on the due date ” (/i) 

hTnrket rate ; limits of rule — ^Thc market rate, howev cr, is only a 
prcsuniptuc test “it isthcgeneral mtention of the law tint, m gning 
damages for breach of contract, the part} complaining should, ■'o far 
as It can he done by money, bo placed m the same position as he would 
ha^o been ui if the contract had been performed ^ and flic rule as to 
market price “ is intended to geenre only mi mdcmmtj ’ to the pur 
chafer “ The market ' aloe is taken because it is presumed to he the 
true \ alue of the goods to the pureba'^er ” If he does not get hi& goods 
he “ should roceii c bj n ay of damiges enough to enable him to bm 
similar goods m the open market SimiJarl), when the dcUicry of 
goods purcha<»cd is delaj ed the goods arc presumed to baa c been at 
the time they should hu'c been delivered worth to the purchaser Avhftt 
he could then «e]l them for, or buy othere like them for m the open 
market, and when they are in fact delivered they are ‘?imilarlj pre 
suwed to be for the *»anic reason, w-orth to the purchaser what he could 
then sell for in that market ” There is an important etception A m 
fact the purchaser, when he obtains posj)Cssion of the goods sells them 
at a price greatly in adv nnee of the then market \ able ” In such a ca«:e 
he must allow for the profit he actually makes and can rccov cr onb hi*' 
actual loss , otherwise he would be placed m a better position than d 
the contract had been performed So the law is explained bv the 
Juthcml Committee in TTrrfWi V ChicoiUvm pulp Co [1911] A C 
,*101, 307, 30S <t) Cp the Bnlt*h MesUrtghomc, htc , Co's 

fA) 5AntAnn Cer'«alA v Oor^^anJaa of dchvpn ^^IlL}lclJ tut d doli>rn 

ColW/di ( 1 P 02 ) 20 Bom 235 235 Jn dclajcU W UuftMm (lailj 

tho ^ontonco purroso oppcars lo A C A, (Q Afr ral/.I 

Loamv^rrmllor ‘purpov. dcaUl circum,t«n«'» m ^ Itr, 

(,) Note thAt 11 n '‘a* a caj** not And l»ujf r p O W *■ 
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p 421, l)oloT\ Still 13 there o fixctl rule in the lc«3 simple cn«c of 
urongfiil con\crvioii of n prinripil s gootU h) hi3 agent (j) 

A ngTC03 to piirch'i’^c It’s hou<e nt ll** D 500 A aftcnsanln 
refuses to complete the purchase The house is then "ohl bj auction 
m execution of a decree agninst 11 , and niliscs lls 3,1W) net B is 
cntitleiltorcceiNcfrom A b\ vras ofcomjicnsationRs 2,100 Mohunhl 
Tabhorcdtula^ \ ChmuM Hannaritt/an (1902) 1 Bom L K 811, 
.Yflhiuf7/aMdra \ 7vri«/inn(1911)33Cal 158 

AMierc the defendant contracto<l to dcli\cr to the plaintiff nt 
Bomba} 1,000 tons of a certain species of coalfrom rcbniar} to June, 
and failed to dcliacr an} of the coal, and no purchase uas made b} 
the plaintiff against the defendant’s contract, and there uas practically 
no coal in Bombay of tlio description contractwl for nt the dates 
nt yvhich deh\cry should have been gitcn, the Court rccciyed m 
cMdcncc a statement produced b} the plaintiff showing the rates at 
which he had during the contract period scttleil certain contracts for 
the same coal with other persona, to ascertain the actual yalue of 
the coal on the ilntes of the breach Jaghoimnuhs \ Nusscncanjt 
(1902} 2G Bom 711] 

(b) A )urr« 11 • tUip to po to Itombax.ftnd tlirn Inkc on ImmkI, on the 
fint of Januir), a cargo which A u to proMitc, and to bring it to Calcutta, 
tho freight to bo paid »t on earned It n chip dor« not go to llombay, but 
A has opportunities of proourmg suitable eontcj'ancc for tho cargo upon 
terms as adrantageous as those on whKh he had chartered tho ship A 
avails himself of tho«c opportunities, but is put to trouble and espenso in 
doing 80 A is cntitle<l to receive comp>*nsntion from U m respect of such 
trouble and expense 

[Note. — A contracts y\ itli B to proa idc a ship on a certain day 
to receiac a cargo of coal to be earned to IlaaTc A fails to proaidc 
the ship m time, and B has to charter a essels nt an ad\ anced freight 
and also buy coal at a higher price B can recoaer from A the 
increase of price as a\cll as the increase of freight, unless A can show 
that, by reason of a corresponding increase m the market price at the 
port of deliaer} or otherwise, the loss is compensated avholly or in 
part FeathcTston a B ilkinson (1873) L R 8 Bx 122 A contracts 
avithB to sell and deliaer goods which on the da} appointed for delivery 
are avorth Rs 80 per ton The} arc delia ered later on a day avhen they 
arc avorth only Rs 50 per ton, but meanwhile A has sold them for 


(j) Tadi Earrcddi \ Chttam^herla Brahmayja 115 I C 153 AIR 1928 Mad 
1162 
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Us. 70 per ton. A. is entitled to damages only for his actual loss of 
Us. 10 per ton: ^Vertlleim v, Chicoutimi Pulp Co. fJMlJ A G 301 
(see p 408, above) ] 

(c) A. contracts to buy of B , at a stated price, 60 maunds of nee, no 
time being fixed for delivery. A afterwards informs B that ho wjl not 
accept the rice if tendered to him. B is entitled to receive from A . by nay 
of compensation, the amount, if any, by which the contract price exceeds that 
which JB, can obtain for ihe woo at the time when informs B that fie wi/f 
not accept it. 

[Note. ^Where no time fixed for delivery. — If in the case put above 
A. gave notice to B. that he would not take delivery beyond a certain 
date, and dehvery is not made within that time, the measure of damages 
tvould be the difference between the contract price and the market 
price on that date : Gaun Dalt v. NaniK Ram (1916) 14 All. L J. 597 , 
'35 I. C. 203.] 

(d) A contracts to buy B 's sblp for 60,000 rupees, but breaks his 
promise A must pay to B , by way of compensation, the excess, if any, 
of the contract price over tho price which B can obtain for the ship at tlio 
timo of the breach of promise 

(e) A , tho owner of a boat, contracts with B, to take a cargo of juto 
to Mirzapur for sale at that place, starting on a specified day. The boat, 
owing to some avoidable cause, docs not start at the time appointed, whereby 
the arrival of the cargo at Mirzapur is delayed boyond the time nhen it 
would hare arrived if the boat had sailed according to tho contract. After 
that date, and before the arrival of the cargo, tho price of jute {alls Tho 
meastire of the compensation payatito to B by A is the dilferenco between 
the price which B could havo obtained for the cargo at Mirzapur at the 
timo when it would have smved if forwarded m duo course and ffs market 
price at the tiroo when it actually arrived. 

[Note. — ^Bate delivery.— There is not any general rule that damages 
cannot be recovered for loss of market on a voyage by sea : “ wherever 
the circumstances admit of calculations as to the time of nrri\al and 
the probable fluctuations of the market being made wi(h the same 
degree of reasonable certainty in the case of a sea as of a land transit, 
there can be no reason why dam.agcs for late delivery should not bo 
calculated according to the same principles in both cases”: Buna 
V. BuchxallBros [19021 2 K. B. Gll, C23, C. A. per Cur., IioMing tliat 
the earlier decision of the C. A. in The Parana (1877) 3 P- Biv. 118, 
had not laid down anything to the contrary. It must dopeiul on the 
circumstances, including the tharacter of the jin\igation undertaken, 
■what nmount of roasonnhle anticipation can he held practicahie, 
Jfodem commerce tends to l«come more certain by aea no less than 
by land, and perhaps in a more marked degree ] 
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(f) A contracts to repair B s house in a certain manner and receives i 
payment in advance A repairs Ibo house hut not according to contract 

B 13 entitled to recover from A tho cost of making the repairs conform to 
the contract 

(g) A contracts to let his ship to B for a year from tlio first of January, 
for a certain price Trcights nse and on tho first of January tho hire ohtam 
able for tho ship is higher than tho contract price A breaks his promise 
lie must pay to B , hy way of compensation a sum equal to the diflerenco 
between tho contract price and tho price for which B could hire a similar 
ship for a year on and from tho first of January 

fh) A contracts to supply B with a certain quantitv of iron at a fixed 
price, being a higher price than that for which A could procure and deliver 
tho iron B wrongfully refuses to receive the iron B must pay to A , hy 
way of compensation, tho difference between the contract price of the iron 
and the sum for which A could have obtained and delivered it 

plote —Delivery ty instalments— Anticipatory breach —If the iron 
vras to be delivered by instalments at certain dates c ^ , at the end 
of the three months of September, October, and November, tho 
measure of damages is the sura of the diOerences between the contract 
and the market pnee of the several mstalments on the respective final 
days for performance Broun v Muller (1872) L R 7 Es 319 , and 
the same rule is applied where the seller, before the etpiration of tho 
whole time for pcrforraanco, has refused to complete tho contract, and 
tho buyer has treated the refusal as an immediate breach (see pp 287, 
288, above), unless the seller can show that tho buyer could have 
obtained a new contract on better terms Boj>cr\ Johnson (1873)L R 
SOP 167 , KnsJinaJuteMtUsCo v fnnrs (1911) 21 Slad L J 182 
If a vendor has a specified time allowed to him to dehver goods 
(the option was to deliver in August oi September), and before the 
expiry of that time he gives notice to the purchaser that he will be 
unable to perform the contract, and the purchaser docs not rescind 
the contract (as he may do -under ** Z^) the TneaBme oi damages is 
the difference between the contract price and the market price on 
the last day of the period limited (* e , in this case the last day of 
September) Maclcrtich \ Nobo Coomar Boy (1903) 30 Cal 477, 
following V Pfl/erson (1818) 8 Taimt D40, 20 R R 552 If the 
contract is for delivery m August and September, the damages are 
distributable according to Broicn v Muller Cooicrjec Bhoja v. 
Bajendra Nath (1909) 30 Cal 617 If the contract is for sale of a 
certain quantity of goods, and it xs stipulated “ shipments to be made 
by steamers during July to December, the agreement to be 
construed as a separate contract is respect of each shipment,” the 
instalments must be deemed to have been intended to be distributed 
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rateably over tlio months from July to December, and the damages 
are distributable according to Brown v Muller Bilasiram v Gubbay 
(1916) 43 Cal 305, 33 1 C 1 

A , 1 stockbroker, closes the account of a client, B , prematurely 
and Without instructions instead of carrymg it o\ er to the next settle 
ment, as on the facts and iJie true construction of their agreement 
he ought to ha\ e done B informs A that he insists on the perform 
ance of the contract A cannot claim to have the damages assessed 
itb reference to the price of stocks at the date of closing the account, 
but B is entitled to claim damages assessed according to the prices at 
the date fixed for performance , quaae whether according to the 
highest price reached in the interval Michael v Hart <L Co [1902] 
IK B 482 C AJ 

With regard to so\eral deliveries under one contract, ivhcre the 
defendant agreed with the plaintiff to purchase from him gunnj bags 
of which deln cry was to be given at certain stated tunes and the 
defendant faded to take delivery, it was held that tlie proper measure 
of damages was the difference between the contract price and the 
market price at the dates of failure by the defendant to take dcliv crj 
Cohen \ Casstm Nana (1876) 1 Cal 264 

(i) A delitcrs to P a common earner a luacbino to be conreyed 
without delay to A s mill informing B that this mill la stopped for want 
of tho machine B unreasonably delays the dcln cry of tho machine and 
A I in consequence loses a profitablo contract with the Government A is 
entitled to receive from P by way of compensation the average amount 
of profit II hicli would have been made by tbo working of tho mill during the 
time that delivery of it was delayed but not the loss sustained through tho 
loss of tho Goemment contract 

p^ote — Notice of special circumstances — ^Thc facts m Hadley \ 
Baxendale, 9 E\ 341, 96 R R 712, were somewhat like these, except 
that the defendants did not know that the plaintiffs’ rail! was stopped 
for want of part of the machinery which they were to supply The} 
were held not liable for loss of profit It may be collected from the 
judgment that with knowledge they would have been liable As to 
the general rule there laid down see the commentary below The 
loss of profits on a eoiitract of which the deftndant had not notice is 
clearly too remote But where the defendant fnihd to siippl> an 
essential part of a maclime vs Inch the plaintiff, to Ins knowledge, was 
under contract to suppl} to a third j)cr<on and the plnmtifT, h} the 
defendant’s default lost the benefit of that contract the defuidiml 
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was held liable both for the loss of profit nnd for the rlamtiff s charges 
m making other parts of the machme Ilydratihc hiiginecnng Co v 
J/c//o^c(I878)4Q B Di\ 670 

B delivers to A scacral cases of mnchinerj to be earned by sea 
from Bombay to Karachi for the purpose of building a mill On 
arrival at Karachi one of the cases containing indispensable parts of 
the machinery, is not to be found A knew that the cases contained 
machinery, but did not know the specific contents of each case A is 
liable to pa} B by way of compensation the \nlue of the lost case, 
freight and interest, but not the profits lost by the mill not haa ing been 
set up at the time intended (See British Cohiinbm Sawvnll Co \ 
(I8G8) L B 3C P 499) 

A , a\ho makes a business of collecting and forwarding telegrams, 
contracts with B to forward a ciphered cable message from Calcutta to 
X , who 13 B *8 correspondent in London The message conacys no 
meaning on the face of it A negligently fails to forward the message 
in due time, and B loses the profits which he would have made if X 
had dulj rccciacd and acted upon it A is not liable to B for these 
profits as he had no means of knowing what would be tlic consequences 
of a breach of Ills contract Saunders \ (187G) 1 C P D 320] 

OJ A I iTing contneleJ with R to tupply 11 vntli I 000 of iron 
(it 100 rupeci a ton to be dehrrrcd at a italrd tifno contracts with C for 
the puithiso of 1 000 tom of iron at SO nipcos a ton telluiR P that ho docs 
BO for iho purpoac of perform ng hi' contract uith ll C fails to perform 
1 IS contract w 111 \ ^1 o cannot procure otter iron and D m conscq cnce 
rescinds tl 0 contract C must pa% to A CO 000 rupees licing ll c profit 
wlicli \ would I aie made 1^ the pcrfortnancc of I n contract uill JJ 

[Note— Notice ol contract of resale — IfC onl} know g ntrill} that 
A annlcvl tlic iron for ronic he wouJl not Ire onlitled to damages 
l)C}on 1 the difTorcncc between the contrict | nec and the inarktt price 
at tlic dale of tlic bn ach T}ii\ //m/rr^oM (I8SI) 8 Q B 1) 157 If 
there is no market j nee the measure of damages h the di/Ttnncc 
betMiHii the re«ilc j nre onl the contract j rici Pifriri \ Uu$$o- 
lir\ti<h Cram 1 T)*- ri L II l!fi hr’(n u \wX 

cited) 

B,ha\ingc with a 'liifKiwn r \ to'UjjK ecu! to bn 

j=t«am<r« r iteps into a contnrt with \ , a rolh n owi cr f »• crcil 
Tl c coal 1 cx| n U F*ale-| to |v* f *kij i cn* n \ s ?♦« a i cr« \ 
faibtod liaerc-ul to B in tine anla'LiptfV bis J'‘hu>iincon‘^' 
•p « jce \ rutsB an I cli nv Urge dai sg’ s B dc^'r*' Is the action 
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ascertimed it by reasonable inquiry Z on the strength ot A ’s 
recommend atiOB entrusts money for investment to Q , who misappro 
pnatesit If A s igieementamoaated to a contract ho has warranted 
the use of reasonable diligence in recommending a broler, and the 
measure of damages in an action by Z against A is the sum entrusted 
by Z to Q and misappropriated Se la Bcrc v Pearson, Lid [1903] 
IK B 280, C A (n)] 

(n) A contracts to pay a sum of money to B on a day Bpecifled A 
docs not pay the money on that day B , in consequence of not receiving 
the money on that day, 13 nnable to pay hia debts and is totally ruined 
A 13 not liable to make good to B anylhmg except the principal sum ho 
contracted to pay, together with interest up to the day of payment 

[Note — Delay in payment ot money — Settled law, but treated as 
anomalous “ The law does not regard collateral or consequential 
damages arising from delay in the receipt of money ” Per Cur , 
Graham v Camj/bell (1878) 7 Ch Div at p 19-1 As to the habihty 
to pay interest see pp 429-432, below A gires an tjarapallaoi 
certain property to B Ifc is a condition of the patta that B should 
pay to the superior landlord the rent which A \\as bound to pay to 
him B fails to pay the rent The superior landlord thereupon sues 
A for the rent, and, in execution of the decree obtained by him in the 
suit, the tenure is sold B is not liable to A for the loss of the pro 
perty, for A could ha\ 0 pud the rent on default by B , and sa\ cd the 
property from sale GirishChaudiav Kunja Behan {'i9QB)Z5 Cal G83J 

(0) A contracts to deliver 50 maunds of saltpetre to B on the first of 
Tanuary at a certain pntc B aftenvords before tlio first of January, 
contracts to sell the saltpetre to C at a prico higher tl an tbo market prico 
of the first of January A breaks Lis promi«c In estimating the compensa 
(ion paj able by A toB (he market price of the first of January andnottho 
profit v>hich Tvould lia%c arisen to B from the sale to C is to bo tsken into 
nccount 

[Note —But a contract to resell at an icl\ inced price is ciidraicc, 

if not contnchctcd, of ad\ 'inee of warAct value JLnyclli A’l/cli fl8G9) 

L E IQ B 859, Ev Cb Tbcs-ilcwisofrcilcstatc, nndtlielcmlors 
bad failed, not to shoo title, but to obtain possession ulucli tlicj 
might ]n\e done J 

‘ >0 >r, c ]| an l deliver 500 111 srf rollon to 11 on a fixM 

, A 1 rraka 

A N I ot 
lid 

■ ^ T 4i..r.r<a «l ich it li not ll ought uxcfiil 

in) The dojl t of one inemter of Iho in the facts wi 

Court was d 10 to a minor compi cation to reproduce ? rrc 



ir»e(5 or rronr on uni \cii oi co'Tn\cr, 


A 1* In •* I * TTlrtP^r-n 1** f r*1 ff Jk'-3%Tj r»Tl-* i 

»1 ill •! 1 li n i ’ *' J« to r-»r i«i*^ i <> rf • p»rtl-^ «r I •>! fnt 
»* l»t»l*1l**t*'**in Tl"»l'llii«ntrllr t»«l 

1 1 fc'l t O »■ •p'> In.} j ^ t n I* » to }«• c*inl ll»l ii ntV ; 

‘■•p* 1 I* r- t W1 lo f»«- «f frT"n \ It •»t f f ll<» rf ’ t 

ctj'v UivTvn ll »■ rrrir* 1 pi tc f 0 *01 |i* n»il t p» •• *1 1*^« I f" 

■f J I ifTT l>t,l r 1 <• j<rT *1 *1 1 • ttp^inrl lo rl 't n I t p»Vlr» cup 
f 'T tl » rip^»n« »l h } • I k* fnt In It n»V! iTTpuTrl n f t It" 
mni,'* ic*r 

P^olc —Loss ol rroflli on breach ol conlracl.— II iN<iri ^ //jr c «( 

UtI. r Co 11 \ n: 12; n 11 mi wi^wMIa ihrCourta 

Xjjx'il ^r} lr\ (t I r Co (!*■*'«) l^Q II Djv "*0 nnlnjpro\c<l 
1% tbn Til lirnl C* nniijtlof* !lrrf/nm\ C/im/'imi /*»Tp Co 
\ ( ”01 'V 0 '» TTjo imrlf! I nm nirm« h'To I'lo pnc« nulimint'li'xl 
I > iho wint of (I'-nnn 1 r* n*^»Knt on !li'‘i>'’^«on Ixnns pvt 

\ tiilnr cxjvrtiT? to milvC Iir;:^ jro^it< on th'' occr'ion of n 
f 'tnilthit »« to |k> lirlJ nt ft c^rtiin phcp dcl!\crT n *cwing tmcbinc 
m ! a cl th I un II'’ to n riilwn coTnpin% to I>c eon\crrt! to thnt 
ihrr in 1 throiicli il|o fmU of th'' comp‘in% q fonants they are not 
tlplncrrtl until nft''r tip conclusion of the fp*ljrn! The compan) had 
no notice of the iipccnl piirpo»o for which the gootlt were required 
Tlic tailor M not entitled to ihmagea for the low of profits nor for 
his expenses inei lentil to the journey to that place and baclv, as 
puch damages coul I not ha\c lieen m the contemplation of the parties 
Mhen tin) ma le the contract nor can the) he aan! to ha\c natumll} 
nri«en in the ii«tnl touP'C of things from the breach Tfn frns /faihroy 
Co \ Coiin/'i /^rt« (I6*^S) 21 Afad 172 (o) If the companj had 
kiiowai that tlic tail ir uantcsl to uschisgooils for profit at the fcatual 
It «ouJ I be InbJt to him for the cstiimteiJ low of profit and it would 
not be necossir} fir Inrn to prove in detail what profit he expected 
to make 5i»ipioH \ / ct A H /? Co {1670) 1 Q B D 274 ] 

(r) A a (I [N nrr rontrvets w U IS to ronrej him from Calcutta 
to m \ ■ it p aa I ng on tl e Tnt of January and S pays to A 

ij> v-sy of depOY t one 1 alf of I u passa o money The ship docs not sa I 
on the first of January and IS after Lc ng in cooscqucncc detamed in 
Calcutta for some time and Hereby put to some expense proceeds to 
‘•ydney in another tcsscJ and in consequence arriruig too lalo in Sydney 
loses a sum of money A is t able to repay to B his deposit vith interest 
and the expense to ul ch bo is put by his deteotion in Calcutta and tho 
exc -es if ant of the passage money paid for the second ah p over that agreed 
upon for the first hut not the sum of money wit b D lost by arririog in 
Sjdney too lato(p) 


(o) See also Fa^l Ilaht \ East Jndusn (p) This illustration does cot aficct 
iffy Co (10'’1)43AI1 C23 01 1 C 808 tho rule ss to measure of damages where 
ic «r 
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[Note — No notice oi special circumstances —Here, and m se\ eral 
of the foregoing illustrations, it is assumed that A. has no defence 
to B ’s action on the contract , and in this illustration it seems to be 
assumed that A does not know B *s particular reason for n antin'^ to 
be at Sj dnc} by a certain date A contracts to sell bj description 
to B sulphuric acid commercially free from arsenic A does not know 
uhatB wants the acid for B receives sulphuric acid from A under 
the contract, and uses it in producing a kmd of sugar used b) brew ors 
The acid is, in fact, not free from arseme, the sugar manufactured ivith 
it is deleterious and useless, and B incurs liability to Ins customers 
and the goodwill of hia business is diminished m value and other goods 
of B ’s are spoilt by being mixed with this acid B is entitled to 
recover from A only the price of the acid and the v alue of the goods 
spoilt BoslocL <C Co V Ntcholson d. Sons [1D04] 1 K B 725 ] 

Remedy provided by this section not tbe only remedy for breach of 
contract — ^^Vhere, under a contract of sale, the property m the goods 
has passed to the buyer, and the buyer wrongfully neglects or refuses 
to pay for the goods according to the terms of the contract, the seller 
may at his option cither sue for the price of the goods or for damages 
for non acceptance The present section prescribes the method of 
assessing the damages and it does not take away the right of a seller 
to maintain an action for the price where the property m the goods 
has passed to the buyer (j) Sec Sale of Goods Act, 1893 ss 40 and 50 

Rule m Hadley t Baxendale — ^Thc illustrations to this section 
were obviously considered of special impoTtance W c hav e thought 
that several of the English and recent Indian dcciMOUs would be mo'st 
usefully dealt with by stating them in the form of additional illustn 
tions and msertmg them, dtstiDgiiisbed by inclusion within ‘squire 
brackets and by the reference to the report of cicli ca^o, m the j)l lcc^ 
which seemed most appropriate 

The text of the section in substance identical with the drift of 
tic Lan Commjssioncre, nud lo ire the illiKtntions as far as llios g i 
tlioiigh the mimhcr ciigmaU, pioposed ssaa greater The intiat.oi. 

■nas plainly to affirm the rule of the Commo n I an ns Innl ilonii Ip tin. 

S, contact 1, lor Mle ol STF r < Cc r M »") 

KanJapjyi MuJaUar T JfulAu«<ximt 3IIVm u»r an a r 

^yy«r(10‘’rt)W)M4l pl I O / WAah* f (ia<vi) 30 Cal "30 

\ ! It 10 *" Ms t pe 
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Court of Eschequer m the leading case of Hadley \ Baxcndalc, now 
more than seventy fi\ e years ago That rule, expressly and carcfull} 
framed (r) to be a guide to judges in directing juries was as follows 
“Where two parties ha\ c made a contract %\hich one of them has 
brohen, the damages which the other party ought to receu e m respect 
of such breach of contract should be either such as ma} fairl) and 
reasonably be considered arising nattirill) t e , according to the usual 
course of thmgs, from such breach of contract itself, or such as may 
rcasonablj be supposed to ha%e been m the contemplation of both 
parties at the time they made the contract as the probable result of 
the broach of it Now, if the special circumstances under uhich the 
contract vas actuall} made were communicated by the plaintiffs to 
the defendants, and thus hnoun to both parties the damages resulting 
from the breach of such a contract, which they would reasonably 
contemplate, would be the amount of injury which would ordinanlj 
follow from a broach of contract under these special circumstances so 
known and communicated But, on the other hand, if these special 
circumstances w ere w holly unknow ii to the part} brcal mg the contract, 
he, at the most could only be supposed to haae bad m his contompla 
tion the amount of injur) which would arise gencrall) and m the 
great multitude of cases not affected b) an) special circumstances 
from such a breach of contract 1 or had the special circumstances 
been known the parties might ha\c spcciall) pro\ided for the breach 
of contract by special terms ns to the damages in that c ise and of 
this adcantage it would be \cry unjust to depricc them (s) 

The Court which ga\ c judgment in Hadley v Baxendalc w as a \ cry 
strong Court , and the rule laid down b) it is in harmony with many 
other mhs la our law nhich fix the tneasurc of Inbjhty by the st'anlard 
of what was known to the defendant or ought to haac been then and 
there known to a reasonable man m his circumstances As formulated, 
the rule has two branches First the party breaking a contract is 
liable for damages arising “ according to the usual course of things ” , 
secondly, he is liable or also liable, for “ such as may reasonably be 
supposed to baa c been m the contemplation of both parties at the time 
they made the contract as the probable result of the breach of it ” 

(r) Sec 4 II A C 247 143 R R COO passage » amended in accordance with 

(*) lladlt j V BoJCTtJfde (1854) 9 Ex the report in 23 L T ) 

341 3S4, OCR H 742 "53 (where one 
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But, as lord Btrleiihead -n-hen a junior nt tiie Bar correctly pointed 
outj the first branch is m truth only a specification of the snuplcr 
ca^^es under the second , for the natural and ordinar} con‘=eqnence6 of 
an ent ^namely , such a^, can be foreseen without any special informi 
fion are aln ays assumed to be in the contemplation of rea‘:onable 
men and it is no excuse for a man to say that he faded to thmh 
reasonably or did not thinh at all (() This anew seems to be borne out 
by a remark of Lord Bowen when a member of the Court of Appeal 
A person can only be held to be responsible for ‘?uch consequence* 
as may be reasonably supposed to be in the contemplation of the parties 
at the time of maimg the contract That is the principle really at 
the bottom of Iladlcy \ Baxendale ” (n) 

Anothei eminent Judge proposed a still further simplification 
llTiy need we bring in the consideration of what the jiarties contew 
plate * ‘ In my opmiou ’ he said the parties never contemplate 
a breach, and the rule should rather ho that the damage recoverable is 
such as IS the natural and probable result of the breach of contract (i ) 
But with great respect this would not really simplify the matter 
Pot there is no universal definition of what is meant bj natural 
and probable and when wc ask what is to be deemed natural 
and probable in a gi\ en case there seems to be no better wa\ of fiving 
it than by reference to the judgment of a reasonable man baling the 
means of mformafion then and there available In other word'? 
those consequences are natural and probable lu a legil sen'ic which 
the parties m fact contemplate or would as reasonable men contem 
plate 

There was nt one time considerable authontj for lug th it as 
to damages which could not be foreseen without mformation of special 
circumstances, notice of any such circumstances at the time of entering 
mto the contract would not suffice to make the defendant habl but 
there must be m effect if not m terms an undertaking to nn«!wtr for 
resulting special damage (w) But this new wa*? afteru iitls distmctlv 
rejected by the Court of Appeal in I ngland It cannot he 1 that 
damages are granted because it is part of the contract that ihea shnll 

(0 (1900) L Q B xTi 2'o Sao (r) Wwjr r H ihnl J (. 

^■u\Crc^t't^oTgnisy N«j«I(ISS5) IC I I SCI J3I t < Ch 
QIlIlvS-)^ tlenl mrnt <f W' ^ ^ 

(r) Cotton I 1 m J/fJ/oAo« \ F ll » < I m ro on i ti U I n I I 
(ISSl)" Q 11 D»v »l p 50 op man 
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bo paid , it IS the la^ which imposes or implies the term that upon 
breach of a contract damages must be paid ” (x) Even without this 
authority the opinion m question could not be entertained m British 
India, being inconsistent uith the plam terms of the section Further 
discussion of it would, therefore, be useless here (y) See notes to 
illustrations (h) to (]) abo\c 

So far as practicable, “ a person with Avhom a contract has been 
broken has a right to fulfil that contract for himself as nearly as may be, 
but he must not do this unreasonably or oppressively as regards the 
other party, or extravagantly ” It is c\ en his duty to take all rca. ou 
able steps to mitigate the loss consequent on the breach , and then the 
effect in actual diminution of the loss he has suffered may be taken into 
account, and this apart from the question whether it was his did) to 
act (z) ' The question must always be whether what was done was 

a reasonable thing to do, having regard to all the circumstances ” and 
one test is “what a prudent person uninsured,” te, not ha\mg a 
claim for compensation or indemnity on any one, “ w ould do under the 
same circumstances ”(o) It is not a reasonable thing, for example, 
to hire a special train to sa\c an hour or so of time when there is no 
particular reason for being at one’s destination at a certain hour, 
and expense so incurred cannot be recovered ns damag»s(o) If a 


(ar) Jlylratilie Anjinwrtnj Co v 
MeUafe (1878) 4 Q 11 Dir CTO 077. 
per Cotton LJ Tho partj ‘ docs not 
enter into a kind of second contract to 
damages DramT^cllL J otp C74 
An agreement to pij damages doca not 
form part of tlie contract BrcU I» J 
at p C7(t Tins IS confirmcil b\ Hammond 
.( Co \ ZJuisey (1887) 20 Q 11 Pit 79 
«ec CHpecialh per Dowen L J at p 97 , 
and the later ca«e of Afivi \ Gnat 
W C Jlury Co [18»-»)ig H 413 
nvumes the opposite i pinion to Iw 


cofis in to) 11 ) 

(y) In ArsAiiifaf Drothtri d. Co \ 
Dnranehand d. Co (1023) 60 I \ 142. 
152. 47 Boro 5C3 74 I C 3 'fi \ f It 
1**23 1’ C 105 the dicta now citc«l 
accm not to have liccn before I»rd 
Alkinvin when, delivering the juizment 
of the Julicial Committee, le aail 

Tile authorities in Ingland aetm to go 
to the length of holding that notice to 
C of the special purpose for which \ 
re-eiuires tie goods ts not enough . that 
to make C liable for the adJitioruI 


iitit< nal li Tlie learned editor* of >U'ne 
on Pamages in which l>ook the thcorr 
» { an auidiary contmcV to par *pecial 
damages appear* to 1 are l>een fr*! pro 
|y>unde<), do net seem to us to have 
sueeeoleil m eiplaming •wav Iheae 
deci Icl and unanimous ulteraoec* . 
neither di the leime>l editor* of 

iing la»es (note* to ) icur* r H d 


damage he must have, exprevdr or 
impittd contracted to run tl e additional 
tisV citing (fforar v Jfvi’awd Py Co 
(l*-74)L.n 8C !• I31) note(«-)BloTe 

( ) /IriluV dc Co. r. 

I odfT^rrmyiJ Llrrirte.df Co (1912JA C 
073. ae« per Ltord Haldane at p. C*?. 

(«) Li T z~ «t A IT. p Co 

(1^76) 1C I’ P r 2*^, per James LJ at 
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bu} er tl^5^}^polnted of his goods can buy m the market at a sum equal 
to or less than the contract pnce, he has suffered no loss and can 
recover nothing (under English law merdy nominal damages) (6) 

In England the Sale of Gtwds Act, 1893 (c), provide s as 
follows — 

(1) ^^^lerc the seller urongfull) neglects or refuses to deh\er 
the goods to the buj er, the buj er ina} maintain an action against the 
seller foi damages for non deli\ erv 

(2) The measure of damages is the estimated loss directly and 
naturally resultmg, m the ordinary course of events, from the seller’s 
breach of contract 

“(3) AMierc there is an a\ailable market for the goods in 
question, the measure of damages is pruflo facte to be ascertained by 
the difference between the contract price and the market or current 
price of goods at the time or tunes when they ought to ha\ e been 
delivered (d), or, if no time was fixed, then at the time of the refusal 
to deliver ” 

S 57 of the Indian Sale of Goods Act follows sub s (1) of the 
section now quoted, but docs not add to or amend s 73 of the 
Contract Act The other sub sections, though not of positiv e authority 
in British India may be useful as a compendious and well considered 
statement of the cxistmg rule 

As to the difference between contract flnd market price, it ma} be 
regarded ns an application of the principle last stated ns to the dis 
appointed partv’s right to fulfil the contract himself at the defaulting 
party’s cost, so far as it can reasonably be done and on thio verj 
principle the rule is> not litcrallj applied in the case of an anticipatorj 
breach by repudiation of the contract (e) 

In the absence of an} more speciCc rule applicable to the ca'^o, 
damages for the breach of a contract to perform an} specified work are 
to be " assessed at the pecuniar} amount of the difference hetn cen the 


p 309, anti Mclhsh LJ at p 313, 
app^o^c^lbJ Tud Comm tnhneCointy 
}talural Gaj Ac Co r Carroll [1911] 
A C 105 

(6) FrieCourtts/ Ac Co aCoic lastoote 

(0 Sect 50 

{<f) In India al*o the date of breach is 
the material dale , a aetler who hoi U on 


after the bujers d fault can recover no 
farther la®* aor u ho liable to allow for 
improaeioont duo to later change in the 
marlctynco Jamal v Media DatcooJ 
Sons A Co [1010] » A C 17V 431 A C 
31 I C Pt'* 

(e) y [1021] 

2K n 3 <"' C A ,cp pr 200 cm, above 
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stnt<' of the phintifl Qj)on the brcnch of the contriirt nnff \'hit it 
wouH InNc boon if the contnct hid been perfomio<f not the fum 
^rhich It would co«t to perfonn the contract, though in particular 
eases the result of either mode of calculilion mi^ he the «^ime {/) 
Milters of external and collilcml compensation, os b) msur 
ance (jr) or b} an access of profit to some onh of phmtifls suing 
jomllj in another transaction which hut for the breach of contract 
would not haa e taken place (A), or through n new contnct with a third 
person (i), are not taken into account for the purpose of reducing 
damages The explanation to the prc«ent section does not appear to 
contradict this rule The article on Damages b} the late Blake 
Odgers K C , in the Enc^ clopaidii of the I im s of I nglancl ma} be 
referred to as giving a learned and careful summir) of the whole 
subject down to its date, 1907, 2nd cd \\ c mi) add that the English 
rules appear to have been adopted in jurisdictions under the British 
flag but under systcras of law differing gcnenlh from the Common Law 
and from one another 

Explanation to s 73 ‘ * means which existed,’ ’ etc —This cxplana 
tion has caused considerable difficult) in practice the w ords " means 
which existed of romed) mg the inconvenience ’ have seemed obscure 
No sumlar words ate known to occur m Lnglish authorities but the 
framers of the Act appear to have bad m view the class of eases where 
as we have just secn(j), the damages rccovenble for consequential 
expenses are limited b) the test of v\hat a prudent man might have 
reasonabi) done if the whole expense was to fall on himself The 
words are also sufficient to co\er the case of a party who omits to 
take natur d and obv lous means of diminishing the loss incurred by 
the other party’s failure to perform his contract It seems on principle 
(/) n V School for Ind gent Bhnd 31 C A TTiiaarntfroJ 7 Ed T Agius 
(18S2) 8 Q B Div 357, 3&1 foUowiog (1914) A C 510 vhere the House of 

^o6iiuon 7 Barman (1819) 1 Ex 855 Lords cooclasi7ely settled the rule It 

Finch Sel Ce 753 xnd Lock 7 Furze u imm&tenal what the buyer is intending 
(18C6) L It 1 C r 441 But there is to do with the purchased goods He is 
a special rule as to co7enaDts to repair entitled to recover the expense of putting 

See p 4‘'0 below himself into the position of haTing those 

(S) Bradbum 7 O W B Co (1874) xoods, and thu ho can do by going into 
LB 10 Ex 1 the market and purchasing them at the 

(A) JeJuen 7 E d. W IndtaDoelCo marketpnee Ixjrd Moulton at pp 530 

(1875) L B 10 C P 300 531 

(0 JoT/ner 7 Weeks (1801) 2 Q B (j) Pp 419 4‘’0 above 
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that 111 such a ca'sc consequential damage winch might lm^c hoon 
avoided b} the cverciso of common intelligence and pnitlenco is not 
rccoicrablo, thus, if one has to replace goods that ha\c not been 
deli\crcd in time, and Lns rcchlesslj or stiipidlj* bought them at an 
e\cc':‘5Re price, the seller in default remains chargeable onl} with the 
difference between the contract and the normal marl ct price and 
default in building a wall does not entitle the promisee to stand b\ 
doing nothing and then roco\ crforloss wlucli he might ha\oprc\ ented 
b^ reasonable diligence (^) The rule must, of course be applied with 
discretion, a man who has already put himself in the wrong b^ 
breaking Ins contract has no right to impose new and evtraordinar} 
duties on the nggneacd part) That part) can be expected onl) to 
use ordinar) and reasonable diligence much less can ho he expected 
to warrant success where the result of dibgint cndeaioiir is m its 
nature doubtful 

In tins connection ina) be noted the ob ervations of the Tu licnl 
Coinimttce in Jnmnl \ MooVa Datcood Sons (f Co {1) It is 
undoubted law that a plaintiff who sues /or dimages owes the dut) 
of t il mg all reasonable steps to mitigate the loss consequent njion tin 
broach and cannot cl um as dnimgca an) sum w Inch is due to Ins ow n 
m gle( t (m) But the loss to be nscortamc<l k the lo s al thdnle of tic 
hcach If at (liat date the plaintiff coni I <lo something or did some 
thing which mitigated the dmiiagi the d hiilant is cntitl 1 to the 
benefit of it Siamjorlhs /yalf («) is nniUusfrition of tin But the 
f let that b) reason of the loss of the contm twin h tins def n 1 uit has 
failed to perform the plamtift obtains the benefit of nnoth r contract 
which IS of i ahic to him docs not entitle fl o<l fendant to the 1 nefit of 
the later contract In Jamal sCa^c the pluntiff sil 1 c rt iin slnris to 
the def ndant to be dehiored on or b foit lOtli Detmil er lOll The 
shares were tendered on 30th I)i cornier but tin, dibn I mt d Iin i to 
fake dohiLr) or ps) for tlniii The difTmiiec Miu n the r ntnrt 
pnre and the market price on 30tli P ccml or that i the d it of the 
breach amounted to Bs 1 OO B twtui :Sth 1 < 1 ram 1^12 

and August 1012 the pliintifT aol l the slinns m a n mg mark t 

(I) Piml nr v CAfinlrtf P tl (IP S) C»l 4'‘a PO"' 1| I C CP 
JOS I c 4aa (|J<* fi«e M 1 rrr not {n) Ilrccnt 
to th« I PA 1 of rrnolcnpM of Itmiipp T py e/ ^ tp (IP 1) a 

» i I r IP c^t -3 

(/) (lurt) 1 n nt \ e m 41 (•) (is.nn) 7 inn - icp 
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thus re ilising more than if he bad sold ou30th December, 1911, uamel^ , 
a sum only of Rs 79 862 less than the contract price In March 
1912, the plaintiff sued the defendant on the contract, claiming 
Rs 1,09 218 The defendant contended that he was entitled to the 
benefit of the prices actually obtained m mitigation of damages and 
the plaintiff was onl} entitled to r^coaer Rs 79 862 this contention 
was successful in the Chief Court of Lower Rurma But on appeal 
the Judicial Committee held that the measure of damages was tlu 
difference between the contract price and the market price at the dale 
of the breach If the seller retains the shares after the breach the 
speculation as to the waj the market will subsequenth go is the 
speculation of the seller not of the bujer the seller cannot reco\er 
from the buyer the loss below the market price at the date of the 
breach if the market falls nor is he liable to the purchaser for the profit 
if the market ri^os (o) 

A agrees to let lus house to B at a certain rent B refuses to 
take the house and A sues B for damages The Chief Court of the 
Punjab IS reported to ha\c held that (he measure of damages is the 
loss of rent suffered by A after deducting such sum as A could recoaer 
from another person by waj of rent b\ making reasonable efforts to 
secure another tenant (p) Me do not think the Court can haac 
intended to laj down this or anj like general proposition reasonable 
efforts to secure a tenant do not produce ana* rent until an actual 
tenant is found and the mtera al may be con'sidcrable The probability 
of such effort succeeding aaithm a rca'sonnble time must ohaiou'sU 
depend on local and often on temporary circumstances 

At the beginning of the cotton season A a cotton merchant and 
Z , a millowner agree that during six months 7 shall put his mill at 
A ’s disposal at a fixed rate in order to gm cotton which A contem 
plates buying and on his jiart agrees to procure and supply to the 
mill Before A has supplied any cotton and without any unreason 
able delay on lus part, Z repudiates the contract A is entitled to 
recover damages from Z for his estimated lo>s of profit he is not 
bound to buy and tender to 7 s mill cotton which he knows would 
bo refused (j) 

(o) 431 A »tp 10 43C41 atp SO’ fl(l'''*S)5v>C»l lOlS L P 5v»I A 

(p) Lachmx \amt« v Tmian (lOftO) £09(P C) 1111 C 4S0 AIR lO^S 

Punj Rw no 13“ P C JO 

( 9 ) rrttngopnl r 


Dh/inji JaJharji 



THE INDIAN CONTRACT ACT 

Contracts relating to immovable property -It is commonlv md 
that iv-here a person sustains loss by reason of a breach of contract he is 
2)nma facie entitled so fir as money can do it, to be placed m the same 
situation with respect to damages as if the contract had been per 
formed (r), tliough as iv e ha^ e seen, this form of statement is open to 
some misunderstanding (s) Now this rule does not appl^ in English 
law to contracts for the purchase of immoiable property It nas 
finally settled by the decision of the House of Lords m Bam \ Father 
gill (t) that a purchasei of real estate cannot recover damages for the 
loss of his bargain but only iis deposit and expenses , and that even if 
the aendor knew that he had no title nor anj means of acquiring it 
the purchaser may have a further remedy by an action for deceit but 
not on the contract The reason for this exceptional rule is that the 
purchaser of real estate m England miist expect some degree of 
uncertainty as to whether a good title can be cSectivcIy made b^ the 
vendor, whereas the \ endor of a chattel lunst know or at all events 
13 taken to know, nhat his right to the chattel is (u) 

The special rule does not, houeier, appi) to the case of wilful 
default m giving possession (u) nor to an express covenant for quiet 
enjoyment m an executed con'c^aucefu) nor to an executory agree 
ment to make a title by a party who appears on the face of the agree 
ment not to have an} title at its date (a:) nor it seems to unreason 
able omission to complete the title by taking some definite step in the 
vendor’s power, such as applying for the lessor s consent to an assign 


(r) Robxnjon r //orman (1848) 1 Ex 
8o5 

(j) P 421 above 
(0 (1874) L R 7 n L 168 
(u) In the United Stales •nhero 
registry of title or of assurances in bobio 
term 13 universal the reason is gcocralb 
held not to exist and the rule therefor© 
not accepted Sedgwick Flcmenta of 
Damages ad fin 

(t) Enffell \ Fitch !•< Ch (IS63) 
L R 4 0 B <^'59 (“s to the author ly 
of this case see per Byrne J (1902J 
ICh alp 105) JajucJV Millar 
8 Ch D 153 Foyal DntM Permanent 
DutUiny Society v Bomash (I8S7) 33 
Ch P 300 Similarly whera the vendor 


was tcrojited by a higher offer to sill the 
property to a th rd person in breach of 
hi3 contract tho mcasuro of damages « as 
tho difference between the pneo tl o 
plaintiff agreed to pay and the priro tl e 
defendant received Badha hi'han 
Kaul V Shanlar Ea* 190 f ^ 

\ I B 1927 Lah 252 

(ic) Locl,y iuft I V Ch (1800) f R 
1C P 

{*) ffolf V City "/ n It P Co 
(I8“4) L U 9 Q It 210 The Co rt 
thought tj e rase fo clear that they III 
not delay ju Ipmcnt to *ee tl c rc^ i(t < f 
IloiR V W (abo'e) then pen Img 

in tho llo^se of Ijsrdv aee f f{ (I Q ff 
•tp 332 
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ment (y), tior to dnmagcs caused not by defect of title or anj real 
difficulty of com ey ancmg, but by the \cndor's want of reasonable 
diligence in completing (s) 

The rule in Bam \ FtAhergill was at one tune assumed in the 
High Court of Bombay to be the law of Bntish India A purchaser 
claimed to recoaer damages for the loss of his baigam, and the Courr 
disallowed his claim on the ground that the aendor had offered to do 
all that lay in her power to cany out her contract (o) Ko reference 
was made to the Contract Act, but tbe argument turned on the 
question wbether the case came under tbe rule in Bam v FolhergiU 
or the exception m EngcU \ Ftfch (6) The assumption so made by 
coun'.el and the Court was, it is submitted, erroneous Sec 73 is 
general m its terms and docs not exclude the case of damages for 
breach of a contract to sell immoaable property (c) and in fact the 
rule was not settled beyond question in England when the Act was 
passed “ The Legislature has not prescribed a different uaeasiirc of 
damages m the case of contracts dealing with land from that laid down 
m the case of contracts relating to commodities’ (d) WTicrc there 
fore a purchaser of land claims damages for the loss of his bargain the 
question to be decided is whether the damage alleged to ha\e been 
caused to him naturally arose m tbe usual cour'^c of things from such 
breach and m an orclmar\ case it would bo difficult to hold other 
wise 

E\ on apart from the Act, the English rule is treated in its own 
junsdiction as anomalous, and justified onlv by the peculiar conditions 
of English titles and comeyancing It would therefore seem \ery 
doubtful wbether, on the general principle of justice equity, and 
good conscience,” it was e\er applicable m British India The \aew 
propounded above was approved by the High Court of Bombay m 


(y) Day t 11899] 2 Ch 320, 

C A , •where bovrever, on the view taheo 
by the Court of the facta the default was 
wilful 

( ) Jon€S T (/ard.ner [1902] 1 Ch 191 
(o) PilamtxfT Coaoixii (18SG) llBom 
2“2 It u by no means clear that oo jla 
own pound the decision was correct 
In England wo should not asenbe anch 
diligence, not to say good faith to » 


vendor of a mortgaged bouse who pro 
feased not to know where the title-deeds 
were and made no inquiry cf the mort 
pagee 

(fc) Note (c) last pa'-e 
(e) It u remarkable that none of the 
illnsttations to the section relate to con 
trsets for the sale of land 
(rf) Per Fairsn CJ in \ayc:r^ t 
AkfliedWon (1S05)21 Bon 175,185 
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Ranchhod \ Manmohaudns (e) Theciscwas ]ioue\tr one of \ulful 
default ou the part of the vendor in completing the title and it ivas 
held following Day v Singleton (/) that the purchaser was entitled 
to recover not only the deposit with interest and expenses but the loss 
of his bargain At the same time the Court expressed the opinion that 
the rule in Bain \ FotheigiU{g) was not lav m this country \s 
section 73 imposes no exception on the ordinary laM as to damage 
whate\er the subject matter of the contract it seems to me tliat in 
cases of breach of contract for sale of an immovable property through 
inability on the vendor s part to make a good title the damages must 
be assessed in the usual way unless it can be shown that the parties to 
the contract expressly or impliedly contracted that this should not 
render the vendor liable to damages (Ii) A similar view has been 
expressed by the High Courts of Calcutta (t) and of Lahore (;} I ike 
wise the Full Bench of the Madras High Court (-1) has held that a 
manager of a joint Hindu family who has agreed to sell immovalile 
property belonging to himself and the minor members of the familj is 
personally liable under this section for damages for failure to perform 
the contract w hen it is found that it is not binding on the minors there 
being no necessity for the sale It was also held that this liabilitj m as 
not affected by the fact that there was no misrepresentation on the 
part of the manager as to the necessity for sale nor by the fact that the 
purchaser knew that ho w^as buying from a manager of a joint familj 
which comprised mmors and that the Court ma_) refuse specific per 
formance against the minors {1) AVhere a vendor of Ian I guarantees 
his title to the purchaser and the latter is evicted from his holding 
he is entitled to recover the value of the land at the date of eviction 
and not merely the purchase money paid for it (w) But in special 


(e) (1907) 32 Bom IGj 
(/) [1890] 2 Ch 3‘’0 C A See note 
(y) la^t page 

(3) (18"4) L II " n L 158 
(A) IcrMaclcolJ 3’ Bom 1C5 l"l 
TJ pro may Le ca'ses where it an impl e I 
contract that a vendor wl o«o 1 tie proven 
dcfeclne without an^ defa U of his own 
nhall be I able only for expenses Jallnbh 
dm a Vayiir/at (ID'!) ‘'7 Bom T R 
1213 P.ICH3 Infract cetJ e assess 
ment of lamapesforn Irfjwtne t tlrtnaa 


bavo to be rough see //nr M Dais kbram 
a l/Kfdlanf (19'’8) C Bom 8S3 lU 
I C 27 \ I B If 8 Bom 

(») \abinchanlrar Ar Mna (1911) 38 
CnI 4 8 at p 4au 

(j) Ja% A *nrn /Am \ I j-t I r U \ lA 
ViM«(10”0) 1 Ul 3*10 fS I C “ 

(I) U Ir«i tin \u /“ ' CunnntAa 
(1918) 40 Via 1 33S 30 f f' 

(I) \nd SCO note (A) 
fm) \ajarditr 4Am flA/i" (lfi9^) "I 
Itotn r In r of If Is nsnfn • 
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circumstances, where the bujct m effect had notice of difficulties 
arising from an ad\ ersc claim, the High Court of Bombay held him 
not entitled to recoa or damages for loss of profit on a contract to 
re sell at an ada anced price (n) Similarly as to a \ endor who has 
caused or materially contributed to the loss by his own fault, such as 
delay in answ ering rcqmsitions (o) 

AMierc a lessee’s co\enant to deh\cr up the premises m good 
repair is broken at the end of the term, the measure of damages would 
on strict principle be the amount by which the value of the reaersion 
IS diminished , but the difficulty and mconv onience of this calculation 
liaae led to the adoption, as the practical measure in such cases, of the 
rea'^onablc co'it of putting the premises into the state of repair m which 
the) ought to Jia\c been left(p) In the case of a breach during the 
term the measure is, according to the more general standard, the 
dimmution in the \ aluo of the rc\ crsion , and whore the co\ enant is m 
a suh lease expressed to be such, the intcrnacdiate lessor’s liability to 
the superior lessor on the covenants m the original lease will be taken 
into account for this purpose {q) 

As to liabilitj for loss of, or damage to, property delivered to 
common carriers, sec Act III of 1805, and as to the habilitj of a 
railway company, see Act IX of 1890 

Interest by way of damages —Act XXXII of 1839 proandes for the 
pa) ment of interest b) way of damages m certain cases (r) Under 


current of authority the failure of an 
attempt to depute it lu Sind BamatHf/h 
Kundanatngh % Sajan Damjt (192~) 101 
I C "Oi. A I R 19J7 siind ISO wa<i 
hardly worth recordins 

(n) Dhanrajgirjt AflMinyjirj, v Tata 
Sons. 49 Pom 1 , 20 B L U 80 S 92 
I C 225. A I R ia:4 Bora 474 
( 0 ) Shamaudin Tajbhat \ Dabyabbai 
Jffl- 7 QnW (1023) 4S Bora 308, 81 I C 
947 AIR 1024 Bom 3^7 Sneh 
cases do not affect the general rule, e g , 
Parma Aond v Ghulam llus*ain Shah 
1161 C 449, A I R 1929 Lah 416 
(p) Joyttrr V 11 [1S911 2 Q R 31, 

C A 

(?) Conqvtttv £t6<llstl60C] A C 400 
(r) The Act consists of a single wtion 


which runs as follows — 

Whereas it is expedient to extend to 
the territories under the go\ eminent of 
the East India Company, as well within 
the jurisdiction of Her Majesty s Courts 
as elsewhere, the provisions of the 
statute 3rd and 4th W illiam I\ chapter 
42, section 23 and concerning the allow 
ance of interest in certain ca«e 8 

It IS therefore hereby enacted that 
upon all debt* or sums certain payable 
at a certain time or otherwise the Court 
before which such debts or sums may 
bo recovered rnay if it shall think fit, 
allow intiresl to the crcdi'or at a rate 
not exceeding the current rate of interest 
from the time when such debts or sums 
certain were payable, if such debts or 
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that Act the Corat may allow interest on debts oi sums oertam which 
are payable by an instrument in wntmg from the tune when the amount 
becomes payable where a time is fixed for payment, or, where no tee 
IS fixed, from that date on winch demand of payment is made m wnting 
giving notice to the debtor that interest mil be claimed The question 
arose m a Madras case (s) whether mterest could be recovered by way 
of damages under the present section (illustration (n) ) where it was not 
recoverable under the Interest Act, and it was held that it conid not 
be so recovered The effect of the judgment in that case is that 
wherever interest could he clanned by way ot damages—and illustra 
tioix (n) IS an instance of such a case — it should not be awarded unless 
either the requirements of the Interest Act are complied with or 
interest is recoverable at Common Law 

In an Allahabad cise (t) decided a year earlier the plaintiff sued 
the defendant as lessee (iheiadar) of a viQage for arrears of rent together 
With interest, and it was held that, though under the 'VV P Bent 
Act [u) the defendant was not liable to pay interest on the arrears 
he was chargeable with interest under s ?3 of the Contract Act In 
the course of a very brief judgment the Court (v) said — " Illustration 
(n) of 8 73 shows that where a person breaks his contract to pa^ 
another a sum of money on a certain specified day ho is liable for the 
principal sum due, together uith mterest up to the day of payment 
As to this decision it may be obscr\eil that no interest ought to have 
been allowed up to the date of the suit (iff) as the provisions of the Bent 
Act which applied to the parties expressly exempted thclmhrs from 
liability for such interest On the point now before us the decision is 
directly opposed to that of the Madras Court ho reference u as made 

Bams be payable by virtue of sonjcwiltcn Ij C ^ D P Co v S £ It Co 
jnstnimcnt at a certain time orifpayabl" \ C 429 

ntbcrwi«e Uicn irom the time vrhAH (*) Aamalnm al\ 1 erru Urrra Lfi u 
demand of payment shall Ua\e lue^a /erf^e« (18J7) ‘>0 Ma I 13J 
loadOmwitmg so na such demand shall (!) Gfanthiim S njH ' /*' 
give notice to tho debtor that intmrt (1890) 18 Mi 210 S o al o Ohnnt/ a i 
will bo claimed from the date ol su h x D<vilil A« t;A (l9)0) \ll U N 

demand until the term of pajment pro S5 

■vile«l that interest shall bt payallc i» <««) Act \II cf I'iSl a Tl Fxitana 
all cases in which jt ii now payable l»y lion 

t, if 11 CT anl 

It follows Lord Tcnterden a A(.t pawNl AiknanJ 
in rngUnd a Aw years earlier (3 k 4 <«) V" to ml. rc-t after « ifl - 51 

Will 1\ c 42 8 28) as to which see of the Code nf Ttvil iVneclurt U ** 
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to the Interest Act, nnJ it iloc« not apj^ar from tlic rojKirt that the 
c-a«c came within that Act 

The Mulns (IccMion Win follow cil by the Chief Court of the 
Punjab (j) but iliecentM from by the High Court of Calcutta Acconl- 
inp to the Calcutta Court, interest may W nwardwl ns damages for 
■wTonpIul detention of money under the pre^nt section, though there 
may W no agreement to jny interest and though the ease may not be 
coacredhy thelntcrc't Act ly) This goes, indeed, beyond thcVmgViah 
Common Law Sec 73 is merely ilochratorj* of the Common Law ns 
to damages (:), fin»l no interest is nllowc<l at Common Law b} way of 
damages for mere wrongful detention of money 

The rule of I'ngli'h Common Law, and thonforc presumably of 
Rritish India apart from the Interest Act, is " that interest is not due 
on money Recurcsl ’ c\cn “ b> written instrument, unless it appears 
on the face of the instrument that interest was intended to he paid, or 
unless It ho miplK>d from (he usage of trade, os m the case of mercantile 
instruments ‘(a) “At common hw interest was not pajable on 
ordmar} dtht®, unless li) agreement or bj mercantile usage , norcould 
damages be gi\on for non paament of such debts “ ( 0 ) There does 
not seem to be anj sufficient ground for reading into illustration (n) 
to the present section an intention to abolish this rule and supersede 
the Act of 1839 Indeed, the illustration does not say that the 
defendant is necessarily h iblc to paj interest but onl) assumes that 
he may be so under the Act of 1839 or otherwise, and says that he is 
not m ana o\ ent liable for more 


(*) Dura ^ Va>l n ^h<ih (1001) ^opj 
ws \<\l Ajy\^ Dj* \ ilnliw 
(1913) Tun] Rce no 30, 154 

(y) Kketra ^lo}|an \ SkAi A*'*"'*'’ 
(1017) 2i C U N 188 , Mahamoya 
Prasad v Pam hfelatcan (lOll) 15 
Cal L J G84, 0S7 , ^nnfilA huirurr t 
I xwAAm CAand (1928) 50 All 818, 115 
I C 114. A I R 1928 All 600, l»ot 
see Jimla Prasad \ lloli Lai {1(K!4) 40 
All G23, 79 1 C 1049, /mail iJaMnv 
lIMt Uasan, 40 All 897 , 80 I C 
63 In SuTja A’aram v Praiab dtararn 
(1899) 20 Cdl 955, 9C4-9G5, Rancficc J 
was inclined to tKe view that interest 
cannot be claime'l by way of damSRes 


under s 73 ui c^cr^ case of detention 
TO1OTO5 Wt wXy 

was pro\ed, as where the creditor lias 
to borrow money at interest from 
others on default in paj ment by the 
debtor 

(*) y<ima{ T Moolla Datcood Sons d. 
Co (191C) L R -n I A 6 , 11 , 43 Cal 
493. 503 31 1 C D49 
(o) Page T Aeimaa (1829) 9 B & C 
378 381 , 33 R R 204, 206 , and eeo 
the Rnglish authorities reviewed by 
Lord ncrsehell, L C iL D 11 Co v 
S F n Co [1893] A C 420 437 sgq 
(6) Imdieyl, J,S (7 in C A (1892) 
1 Ch at p 140 
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But m tie case of bieaci of a contract of sale tie Court may now 
award interest to a seller sumg for the pnce and to a buyer suing for 
refund Act III of 1930, s 61 (c) 

Breach of promise of marriage— The analogy of tie latitude 
allowed in England in assessing damages for breach of a contract to 
raarry is not applicable to the breach of a promise made by the father 
of a Mahomedan girl to give her m marriage All that the plaintiff is 
entitled to as against the father is the return of ornaments, clothes and 
other presents made by the plaintiff to the girl The right to recover 
these IS recogmsed by the Mahomedan law Apart from that law the 
presents may be recovered under either s 65 or this section (d) 

The section applies only where a contract has been broken — This 
would seem to need no proof or even statement, yet judicial affirmation 
of it has been necessary A toll contractor who suffers loss m his 
income by reason of the discontinuance of the traffic, owmg to plague 
regulations made by Government consequent upon the outbreak of 
plague in the locality has no cause of action against the Government 
to recover damages as on a breach of contract (e) There is no breach 
of contract involved in making the regulations , and one may add 
that such an action would not have been possible m any 'Western 
country We fail to see how the pleader can have seriously thought 
he could make out a contract either actual or constructive between 
the plaintiff and the Government 

74. — ^Vhen a contract has been broken, if a sum is 
Compensation named in the contract as the amount to be 
trLt"^ wSrf pen breach, or if the contract 

aitysupuiatcdfor coiitaiHS any Other stipulation hy loay of penalty, 
the party complaining of the breach is entitled, wlictlicr or 
not actual damage or loss is proved to have been caused 
thereby, to recene from the party who Ins broken the 
contract rcasomble compensation (/) not exceeding flic 

(c) As to tho former Indian law, sto (100“) 4 Pom L It 87-* TIo sivcro* 
hajuiappa (or PamahfrQa) ihdaUar v tion of an imphwf nnfranO 1° maintAln 
Mulhusxnim* Afjyar (1023) 50 Mad 91. the exMinjj amount of tn.fl c U tho 
90 I C COa A I It 1927 Mn 1 09 least nh*unl way ol puning tlio cbim 
td) AMul Pa aL r Jfafiomeci Ilussen but ab^urtl •till 
(1018)42Dom 409 33 1 C.771 (/) Thh .ration do« not orrrUp or 

(,) Wraary 0/ Slate Y AMul Mtenl* 7J th-re nju't . i kU ins 
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amount so named or, as the case may be, the penalty stipulated 

for- 

Explanation. — A stipulation for increased interest from 
the date of default may he a stipulation by tvay of penally. 

Exception. — ^Wlien any person enters into any tail- 
bond, recognisance or other instrument oi the same nature, 
or under the provisions of any law, or under the orders of 
the Government of India or of any local Government, gives 
any bond for the performance of any public duty or act in 
which the public arc interested, he shall be liable, upon 
breach of the condition of any such instrument, to pay the 
whole sum mentioned therein. 

Explanation. — A person who enters into a contract with 
Government does not necessarily thereby undertake any 
public duty, or promise to do an act in which the public are 
interested. 

IlluttretiMU 

(«) A contracts uith D to pay B Its l.OOOif bofaiUtopayB Its 600 
on a given daj A fails to pay B Its 600 on that day B is entitled to 
recover from A such compensation, not exceeding Its 1,000, as the Court 
considers reasonable 

(b) A contracts vithB Ihat.jfA practises as a surgeon mthin Calcutta, 
liouillpayll Its 6,000 A practiscsasasurgeoninCalcutta B iscntitled 
to such compensation, not exceeding Its 6.000, as the Court considers reason 
able 

(c) A gives a recognisanco binding him m a penalty ol Rs COO to 
appear in Court on a certain day He forfeits his recognisance He is liable 
to pay Iho whole penalty. 

(d) A glees B a bond for the repavroent of Its 1,000 with interest 
at 12 per cint at the end of six months, with a stipulation that, in ca«o 
of default, interest shall be payable at the rate of 76 per cent from the date 
of default This is a stipulation by way of penalty, and B is only entitled to 
recoTcr from A such compensation as the Court cori'iders rea.>onabte. 

(e) A , who owes rooni'j to B , • money lender, undertaVes to repaj 
him by dcliTcring to him lOmaundaoIgrainon a certain date, anditipulstes 
that, m the cv ent of his not delivering the stipulated amount by the rt ipulated 
date, ho shall be liable to dclirer 20 maunds Ihts u a stipulation by way of 
jx'iialty, and B is onh entilhsi to reasonable compensation in case of breach 

A. undertahea to repay B aluanoflta by li\e cjoal monthly 

in«talraenta, « nh a stipulation that, in default of payment of any instaltnrnt, 
the whole shall become due The stipulation la not ly way of penalty, and 
the contract may b^ cnfoiwl according to its terms (?) 

In the nature of a penalty dfryyaypa (y) This illus'ratioa really eoren Sle-t 
CAetJy T. A’ccAanieial AcA», l23 I C SI3, Frsnaf t. Faaasf’aA, All L. J. 

A.I.n IPyo Mad 71^. U umntclliritle . 115 I C. A. T R 1^ 

as repcNTtcl All KA, rightly dee,JM on <<«ib 



THE INDIAN CONTRACT ACT. 


(g) A borrows Rs JOO ftom S , and gircs him a bond /or lla ‘>00 
payable by five yearly mstalments of Rg 40, with a stipulation that in 
default of payment of any instalment, the whole shall become dtic Thi^ is 
a stipulation by way of penalty (A) 

Penalty and Iniuidated damages.— Tins section boldly cuts the most 
troublesome knot m the Common Law doctrine of damages By the 
Common Law parties may name a penal sum as due and paj 'ihle on a 
breach of contract, that sum being, according to the true intention of 
the parties, only a maximum of damages In that case the real 
damages, and no more, are recoverable On the other hand, they 
may by consent assess a fixed measure of damages, hguidated damages 
as they arc called, to avoid the difficulty that must often be found in 
setting a pecuniary value on obligations not referable, on the face of 
them, to any commercial standard So far this looks very well The 
trouble is that even now the Courts have not arm ed at clear or certain 
rules for deciding to w hich of these two classes a given stipulation for a 
penal or seemingly penal sum belongs The oni_> thing that js quite 
certain is that the use of the words “ penalty ” or ” liquidated damages ” 
IS not decisive , and that even the addition of negative words purport- 
ing to exclude the other alternative, for example “ as liquidated 
damages nnd not as a penalty ' (t), will not moke it so Two causes 
appear to have conspired to produce this nnnmatous result a well 
meant but perhaps not wholly well informed endeavour to imitate the 
equitable doctrine of giving r<‘lief against forfeiture {j) and, reinforcing 
this, a logical or arithmetical repugnance of the Common Law (perhaps 
connected with the canonical prohibition of usury (^) ) to admit that 
a greater sum of monej can e\er be due for the breach of an obhga 
tion to pay a smaller one "That a \er) large sum should become 
immediately payable in consequence of (he non pa} mint of n scr} 


sense, and }enna Tatayyn » halarla 
Oan^yyd, 105 1 C 789 , A I H 
Mod 005 

(A) So as to a similar ilauso m a cliit 
liind " bond JPamttlinrfn r 

.l/efnnlj/ii'wndrtrnm ll024) 47 Mad 1 1 
833. 87 1 C 201. A I R lO’5 Ma«l 
177, .SHWiaA Pill II y ^h/inmiiyham 
] tllai {r'.‘S) lOS f C 710, A I R 
1028 Mad 245. 

{,}ln^r»Uey /arrfn(IBjO)0ninf^ 


141 , 3i Jl H 300 a sum expressly 
declared by Uio ^ liaui 

ilitwl and asrrrtninid damages, an 1 not 
A penallj or penal sum, nr In tlie nature 
thereof nna heJUo l>en J>«'nall% 

(j) ^ t p.r I.^IM R 
(ISSJJ Jl CJ lh» 

(() It must 1- nnuniNfil l|,ni in 
tl«- MiJHe Ak* ai 1 cspii lalcr ns ir> 
mtarit rut lal.iii« ex rlilant interrst, 
but lahi; ,» Jniffrst at all 
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smnll pum ntnl that the fonner should not be con«ulcre<l ns a |>omiltj , 
appears to be a contradiction in terms (I) AccortlingU a conicn 
t jonal Inj^or sum agreed upon ns ps> nble in the e\ cut of failure to pa) 
a smaller sum or m such an e\cnt among otlier* is treated ns pennf 
onl\ Further it is understood that where n sum is unde painble 
b} a contract tosecim ]>erfomisnceo(«c\eml stipulations the damages 
for the breach of which respcctixilj must besubstnntnlh different 
that sum is pwunjoac to he repanled ns a ’|)onaltj and not as liqm 
dated damages (m) The truth is that here as in some other branches 
of the law what once was a rule of polio oscrnding the intention of 
the parties has been turncsl into an artincinl and more or less nrbitrarj 
rule of construction The nearest npprotmiation to a general test j et 
arris ed at is that so calletl bquidatetl damages w lU not l«s recos rrablc 
in full when the Court thinks this would be e^traiagant or unconscion 
aide, haNing reganl to the circumstances of the particular case (»i) 
But it IS quite needless to enter in this place U|K)n the somewhat 
confusing application of the nsulting distinctions for the manifest 
purpose of the jirosont section is to get rid of all these questions 
bj carr}ing out the tcndonc) of the 1 nglish authorities to Us full 
consequences (o) 

There maj again Ih a conaeiitional sum I'hich is neither damages 
nor penalty but as it has been calle<l a liquidated satisfaction (p) 
the agreed price of liberty to do or omit Romethmg In such i casi 
there 13 merely a conditional or alternative promise winch if not ojion 
to any other objection wdl take clTcct according to its terms This 
pection docs not enable the Court to modif) a decree (q) 


Amendment — ^Thcre is no doubt that as the section originally 
stood it was intended to do away with the distinction between a 
penalt) and liquidated damages fr) The sole object of the section 


(/) htmbh'i Fnrren C B ng at p 148 
( ) \ I Sm tl 1 J U cf OH % Lo e 
[I8JO3 1 Q B 6’G Cai 

(n) Clydfbanl hngintertng Co v 
Caitane la [1005] ACS (an appeal from 
Scotland but tl c Scottish la v does not 
differ on thia po nt from tho English) 
IleCisfer v Bosaiiquet [1912] A C 394 
(Tul Comm from Ceylon) 

(o) That tl s H no i ( 11> setti I s e 
iannaSinffkv Arjan Singh 33 0 \V 1* 


m 11 I t 48 \ 1 H la j 

I c ra All I 1 (1 ) 1) 791 

(p) face Borl Up} stont \ Mo U nd 
Iron anl Coal Co (188fS)llApp Ca at 

p 347 

(q) Baghwandati Prasad v Oftj lam 

Alavddn Hsg (19'>4) 46 Ml 571 79 

I C 016 

(r) Maehtatosf v Crow (1683) 9 Cal 
6B9 09'’ per ttilson J I enj lesoart 
Pvtttrv CAafuvleA«n(1881)3aiad 2'>4 
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appeals to have heen to provide for the class of cases to which hcnii/r 
V fanen (s) belongs, and in which the distinction belween ‘ liquidated 
damages ’ nnei ‘ penalty ^ has given rise to so much difierenoe of opinion 
m the ijiighsli Courts ” (t) It does not apply to covenants jn a kisi. 
of which the breach involves forfeiture (u) The first patagraph and 
the explanation following it were suhstitutccl for ihe paragraph as 
originaffy enaote<I by the Indian Contract Act Amendment Act VI of 
1 899, & t The italicised nords indicate the portion neis Iv added m the 
section Illustrations (d), (e) (f) and fg) were aKo inserted !>/ the 
same Act The marginal note to the section liis also been altered , it 
otigmally stood thus Title to compensation for breach of contract 
iQ which a sum is named as payable in case of breach ” 

The first Bcction of the Amendment Act ppovidds that it shall conic into 
force on the first day of May, 1899. and that it shall apply to " every eontnet 
in respect of which any smt is instituted or which is put m issue m any suit 
after the aforesaid date ’ These words gave rise to conflicting opinions on the 
question whether the revised section did or did not -tpply to contnets put iii 
issue ” after the appointed date m smts instituted before it there w ere juclgmenta 
of tho Madras High Court in the negative (i) and of the Allahabad High Court 
in the afiirmative (w ) W''o prefer tho opinion of the Madras Court, but ^apse of 
tune has made the difiercnco immaterial 

The first paragraph of the section stood as fojlou s before the anicndment — 

“ When a contract has been broken, if a sum is named in the contnet as 
the amount to be paid m case of such breach, the pirf} romphining of the 
breach 18 entitled w hether or not actual damigo or loss is proved lohweWn 
caused tbercb), to receive from the pirtj who Ins broken the contrail rrv^ouaWv 
compensation not exceeding the amount so itam«\ ' 

SUpuIahons for interest (x) — By fur the largest number of c isis 
decided under the original jnragnph rehted to stipulations pro\i(bng 


22S , PAe JiraAmafu/m Tea Co , UJ r 
dcnrlh (1885) 11 Cal 545 CoO, Peno 
^ta^k % Vitarfln Chiinira (1809) J7 Cil 
421, 423 , Aoil V Jyai (VRWj) 
r. AH 538 211, /ll/Mr SfTrlfir V Jnjm 
fivrmi (J89S) .3 C W ^ 43 !'» It n 
said to Ik* a common error tci suppose 
tho operation of thn section to Jw con 
fined to unreasonable agreementg, m 
obviously it is not Jayannath v 1 i#hwa 
(1020) 9fi I C 2S2. a 1 U 4W1 

(*> U Jim,!. HI 

(I) ivr Ssr^rtit CJ in f m'irthan > 


^<7WArta(J89J)17Bom JOC, IJl 
(k) Ariihnit SfteUi v I'inli 

(1910) 42 Mud 5UI t 8'8 
{•\ Inra \ Conlnn (l!H>I) 2 » 'I ' 1 

MVMb <hinr.as Ual 

4V5 

(w) Ilrtj *■ 1 s' (/ Win (I'*"-’) 

2>A)) )U 

drorfo clvu"! usiial m moft 
KaRc-i lu Oulh. {««• tf an In 

ccrasctl pnncipil sum for ri*‘fciO(ti n 
sihotiv or in part i'> b''" 'f m 

aot jKiirtl W/’ * ff'"* fl'ri" "'i 
I C Ml, \ f l: IPJfl f>ifh 
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for intero«;t TIukp stipulations may b<* divided into the following five 
classes — 

I Stipulations for payment of interest at a higher rate on default 
cm the jnrt of the debtor to pay the principal or part thereof or interest 
on the due date, and these maj again be subdivided into 

(a) Stipulations for paj'ment of enhanced interest from the ilnte 
of the and 

(b) Those for pavinent of suih iiiterist from tlu dale of (Irfaull , 

II Stipulations for jmment on default of compound interest 
which may be divided into 

(a) Stipulations for payment of compound interest at the same 
rate as simple interest, and 

(b) Those for payment of compound interest at a rate higher 
than simple interest, or for payment of an increased rate of interest 
and compound interest at that rate , 

III Stipulations for payment of interest at a specified rate if the 
principal or a part thereof is not paid on the due date 

IV Stipulations for payment of mterost at a low er rate if interest 
paid on due dates , 

V Stipulations for payment of interest from the date of the 
bond, but at an exorbitant rate 

There has been considerable conflict in the decisions of the several 
High Courts on the section lu its original form, especially as regards 
stipulations comprised m Class T That section applied only to 
contracts in which a sum was named as the amount to be paid in case 
of the breach thereof, and the conflict arose owing to different inter- 
pretations put upon the expression named ” The section has been 
amended to put an end to the divergent views taken by the Courts, 
and IS now “ amplified so ns to make it applj m terras to all stipula 
tions hy waj of penalty, whether the penalty Consists of a sum named 
or not ” (f/) 

The stipulations comprised m the above clashes and the effect of 
the amendment arc considered below ; — 

I Stipulations lor enhanced rate ol interest.— Such a stipulation 
occurring m a contract may be of a twofold character. (1) itmayeither 
prov ide for payment of interest at an increased rate from the date of the 

(y) Se« Bomb«j Gorenunent G«wtt«, 169S, Part VI., p 36 (Stat«meat of 
Obj«ls and Reasons) 
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contract on fai/ture of the debtor to pay on the due date the interest or 
principal or an instalment of principal, oi (3) jt may provide for 
payment at a higher rate from the daU of default only Thus if A 
bori-ons Us 1,000 from B on Jst June, 190J, A m-iy give a bond to 
B for the repayment of the loan on 1st June 1903, mth interest at 
12 per cent per annum, with a stipulation either that m case of default 
interest shall be payable at the rate of 35 poi cent from the date of the 
bond, namely 1st June 1902, oi from the date of default, namely, 
1st June, 1903 In the former case it has been held that the stipulation 
aluoys (z) amounts to a penalty and the provisions of s 74 apply, so 
that the Court may relieve the debtor, and aivard onl} such compensa- 
tion to the creditor as it considers reasonable lu) In the latter case, 
where the increased rate of interest is stipulated to have operation 
only from the date of default, the provision has not generally been 
jegarded as a penalty (6) The section as it stood befoie the amend- 
ment required as one essential condition that there should be ‘ a sum 
named in the contract as the amount to be paid m case of bre ich ’ 
the stipulation for the higher rate of interest is to operate from 
the date of the bond, there is invariably m such a case “ a sum named 
in. the contract as the amount to be paid m case of breach Thus m 


(*) The leading case on the subject is 
V Crov (1883) 9 Cal 689 
The result of the cases trill be found 
suttimarised in LniarUhan v ^^akifian 
(1893) 17 Bom 106, 113, 114, itnd m 
AM^llGon^^ AaK^hl(l002)30C!i{ 15 
17 In the former case it is stated that u 
stipulation for a higher rate of interest w 
generally ” a penalty, in the latter that 
it has always ” been held as a penaltj . 
The current of decisions justi&es the uso 
of tho latter expression 
(o) MutAura Ptmad i Lv'j'JKn Koofr 
{1883)9Cal Ol'i, Siingulljilv Ratjnnlh 
floy(l88C) nCnl 104, Knheh'ml hy<*l 
\ ,SAi66AHn/f?r(1803)l6Cal 193 
nftirnr Promd Stngh Hct\ Rhnm htthot 
(lOOl) 29 Cal 43, Ay^jir MaruU 
(1880) 14 Bom 274 . Triwtol i hhag 
cAnnrf (J0O3) 27 Bom 21. \ €nytd<rieara 
\ CAfl/u .IfAen (1831) 3 M«'! 234, 
lyfAi/in^ V f>undartip}Xi ((R32J G Had 
167 j V (ISSS> 12 


Mad 161 , Oopalmht v 1 enlnlorolTKim 
(1894) J 8 Mad 176, AAwrraw SinyA v 
Bkauant Balhsh (1881) 3 All 440. 
Kharag Singh \ Bhota Ao/A (1881) 4 All 
8, NaratnPafT CAoil llnw (1884) 6 All 
J79 See also i?a«yi I iSnyana (ISG9) 6 
B II C A C 7> BichooL .Vnrt v Patn 
Lochun (1813) 11 B L U 115 , 

Acer V Rm Sham Kfishtn (1907) 34 Cal 
160, 157 , L B 34 I A 9 
(6) AfocAintoiA y ffunC (1877) 2 Ca{ 
202, itwlinlosh V Croio (1883) V C«J 
689, Pena tfalh r Aifcomn Chanfm 
(1890) 27 Cal 421, 437. tkM 0,in, 

^ tflit/W (1003) 10 Cft! r., Jhillibh 
dr* y lynlihnuifiiini (1839) 14 Bom 
3O0, Uinarthan s fatdAan (1802) 17 
Bom 106 dagmn/Aem v Pigun<uJAn 
(1886) 9 Mad 2"6 . /VMdMmi TAafnor 
1 Sahmumman .Iwn (1901) H Mad 
L J 136. TetCAio-fv .Uor.fe (1877) 
ronj no 5. Bondi Malt .l/nAa«i 
w«.fBaDA(lH7«) Bun/ f.« 01 
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the illustration gi\ cii nbo\ c A would l>c liable ou default to paj B 
Rs 1,250, (hough, i( he repaid (he loan on (he due date, the principal 
with intcrc*^t would ha\c aniountcil to R** 1,120 onl} But no such 
sum can hi said to In non nl m the contract, where the increased rate 
n to commence from the date of default, for “ at the moment of the 
breach no larger sum can be exacted by the creditor Tlic distinction 
Isotween the two classes of cases was thus stated b) the Madras High 
Court — 

‘ B\ the cases in this couotrj it is well established that an agree 
ment to pa\ a sum of monc) on a giaen daj with interest at a certain 
rate with a stipulation that m default the debtor shall thenccforicard 
pa) a higher rate of interest, is stncti) enforceable In such an 
agreement no question of penalty arises, because it imposes an (66) 
obligation on the debtor to pa^ a larger sum than what was originally 
due In the wonls of s 71 of the Contract Act no sum is named as 
the amount to be paid in ease of such breach At the moment of the 
breach no larger sum can be exacted b) the creditor but from that date 
the terms on whicli the debtor holds the money become less favourable 
B) the default he accepts the alternative arrangement of paying ft 
higher rate of interest for the future On the other hand where the 
stipulation IS that on default the higher rate shall be payable from the 
date of the or\ginal obUgation, the debtor does on default become 
immediatel) liable for a larger sum, v iz , the difference betw eon the 
enhanced and the original rate of interest already due (c) 

It has been stated abo\ c that a stipulation for an increased rate of 
interest from the date of default is not generally a penalty but such a 
stipulation viay in some eases be penal M hetUet it is a penalty or not 
IS a question of construction It is for the Court to decide on the 
facts of the patUculat case whether the stipulation is or is not a stipula 
tion by way of penalty (d) In each of these cases the decision of 
the question depends m effect upon the construction of the document 
and upon ascertaining what the parties really intended by it (e) 

(66) Sic a manifest error for no Pal a K I LR Ftrm (19’3) 1 Kang 

(e) ^tanjappa v ^tanjappa (188S) 12 460 7CI C 835 AIK 19‘’4Kang 40 
JIad 161, 100 167 Rama^iagam (e) Per Maclean CJ in Deno ValA 

CAeffiar v Suiramania Ckttliar (1927) a \xbaran Chandra (1899) 27 Cal I**! 
60 Mad 614 1031 C 394 424 followed (though not cited) SoA « 

(d) Ileggadthi v AtnAximma 1/af t Imam Dirt (19^9) 114 I C 444 

Shtlty (1906) 29 Alad 491 496 P C AIR lO’OLah 615 
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‘ Such a contract as to interest must, ve think, be held vahd whore 
there is no question of fraud or oppression, improper dealing, esorbitanf 
amount, dealing With an ignorant person, or the like ccmsidera 
tions (/) For * it is of tiie utmost importance as regards contracts 
between adult persona not under disability and at arm’s length that 
the Courts of law should mamtam the performaucc of the contracts 
according to the mtentaon of the parties (<7) On the other hand, 
the stipulation will be held penal, so as to relieve the debtor from his 
contractual obligation, if “ the enhanced rate be such as to lead to the 
conclusion that it could not have been intended to be part of the 
primary oontract between the parties ** (7i)^ or where there are egiutable 
considerations which would render the bargain unconscionable But 
the relief, where a proper case was made out for it was granted by the 
Court m its equitable jurisdiction, and not under s 74 for the section 
as it stood before the amendment was held not to apply to the class of 
stipulations now under coasidtration (») The relief granted howci er, 
was the same whether it was under the Court’s equitable jurisdiction or 
under the provibions of the section {)) And os to Act XXVIII of 
1855 (repealing usury laws) it uas held that it did not aficct the 
equitable jurisdiction of Courts to relieve against a penalty {*) 


Effect of Act VI of 1893 — The section as it stood before the 
amendment applied only to those stipulations for enhanced interest 
when a sum was named in the contract os the amount to be paid in 
case of breach It was held not to apply to any stipulation for increased 
interest when the Iiigher rate commenced from the dale oj dejmili 
Rchef, therefore, where such a stipulation was penal, was gn cn not 
under the pro^’lslons of the section, but m the exercise of the Court’s 
cquitaWu jutvsdictiou The section as it now stands brings within its 
operation alt stipulations in the nature of a penalty, as uil! be Bf'on 
from the words “any other stipulation by ua> of pcnnlt> ” The 


(fl ^ ’’J^ ilararn Stn^h r Jojendra 
Nflroirt 7oy (ISJJ) 20 C 4 I SCO 3C1 per 
I iRot J c tod m 20 Cal 300 at p 310 
ig) 9/iilA (181'’) 21 Ch 

,13 citMin27CAl 421 421 
(i) lec Srtfpoot C t In Vnnrlfton v 
W^lAnn (1802) 17 Bom 100 113 114 
#n 1 \ AiWrj^tnjA Jf)3 1 C 

HH \ I R n ** SftR 281 


(t) V nnrlhnn \ (1^^*} 1* 

Bom lOC ParlArtn llAulAan MI v 
\ar«»»^O/Jl({60S)-0OiI 700. / imrn 
dmi'ajv Sfryull*" (IfiOS) 2 

C %s N 231 Jfaflflo Ilrp^rt v Puryt 
CAnni U N 333 iUul 

Oomv AanJMOO'l 
fj) AWbI Tun* r AanJIit (1002) 30 
c»i 15 ve 
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tT'iili n' j« thnt in pI a ptipuhtmn for ft htpli^r rtitc of 

m1''iT‘t from i)i<' tJa’r o/ trlirf will now lx? pmntcfl, whcrc%cr 

njfli ft f 1 i| ilaijon i« ponil unl»'r llir pro\i«ions of this «cction{i) 
nnl It vill not 1*0 nows^arv for Courts to rr*ort to thrir rquitohlc 
jnnxlirti n to print rrlicf on thn! rooro In ntlwr rrsjx'cts, tho law 
ns to ftjpililton* f r rnhmro*! nto of inlrrost mmins wlint it tins 
unlrr tho oil */*rtinn Th<* Cxplmition to the portion is pimplv ft 
nxvipjition of tho projxxition liil down in tho tindrr 
mfntionf«.l (1) thit n rtipuKtion for rnhftnro<l intrrc^t from thf 
ehtr of <lrfinlt 17 * 1 ^ Ik* ft Ftipilition 1*\ wa\ of ponill^ (ui) llliLstm 
li n (il) which w\s n 1 lr«l m tho Art li) Art \ I of is nn mstmce 
< f mrh ft ^tlpnl■^t^on Tlir incrri^ of intrrr«t from 1 J to 7'i iTcr cent 
i« of it'Hf so rxnrhitnnt as in the I-inginpe of ‘'irp nt C* T to lend 
to the conclusion thit it coni 1 not li-ixc Ixvn mtendnl to lie jurt of the 
pnmir\ cnntrncl iTctwcon the poetics (n) lint n Rtipuhtion m ft 
mortgipc l)onl that if the mnrtpigor fnils to po) interest nt the end 
of excrx month «t the nprrctl nte, which wns lls 1 12 iK?r cent jicr 
mensem the tnortpipee rhiH Itc entitle<l to clum either interest ftt the 
rite of Us 2 per cent per mensem with cficct from the dntc of default 
or pixment of the whole of the principx! nnd mtcrest piynhle on the 
dateofd(fiult is noth) wa) ofjTcniltj Tlio stipulation onl) meins 
this thit the mortgagor ii to pi> n small mcrcise m the rote of interest 
m return for the mortgagee not exercising forthw ith his right to recox cr 
at once the xxholc amount duc(o) 

On the whole the law ns to enhnneed rale of interest under the 
section ns amended may now be stateil ns follows — 

(a) A stipulation for increased interest from the date of the bond 
13 altfoyj m the nature of a pcmltj and relief xvill be granted against it 
(h) A stipulation for mcreisod interest from the date of default 
inay be a stipulation by waj of pcnaltj, and whenexcr it is so relief 
w ill be granted under the section ns nmended and not independently 

(Jt) See \tkhand \ Flagg (1911) 36 (n ) Banlaranarayana ladhyaT\ San 
Bom 1C4 131 C 6u3 \ajaf AUhhan taranornyana ^yi/or (1001) 25 Mad 313 
V J/uAdmnuid J'azal Alt A^n (19'’S) 107 317 

I C 219 AIR 10‘’3A11 255 (n) VmarJehan v SaUkhan (1892) 17 

(() Vmarlhan T SaUkhan (1892) 17 Bom 106 113 114 
Bom 100 113 114 Pardhan Bkukhan (o) P C lalv AuiLI? i'irm(1023) 
Lai T ^arslng Dyal (1808) 20 Cal 300 I Rang 400, 70 1 C 835 AIR 1924 

110 Rang 46 
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of It as before the amendment ^\hethL^ such a stipiilshon is jiciii) 
15 a question of construction dependent upon the eonsidentions set 
out above 

It should bt stated thit the ciirrtnt of dtcisions m CdciitH ttid 
Madras laying dow n the distinction between a proviso for retrospectiv e 
enhancement of interest and a proviso for enhanced interest from the 
date of default, and treating the former as a penalty was for some time 
broken owmg to a decision of the Privy Council in BalhsJten Das \ 
Run Bahadur Singh (p) That case related to the construction of i 
decree which uas founded on a sole/inaiiia between the parties and to 
the right of the appellant to execute to the extent of the provisions of 
that decree vhen propcrl} construed The decree was for payment 
of money by instalments vith interest at 6 per cent , and it uas con 
strued to provide for three contingencies, one of vhich vas that on 
default of payment of the first instalment interest should be paid at 
12 per cent from the date of the decree The Judicial Committee held 
that the stipulation for the higher rate of interest from the date of the 
decree was not a penalty, and added that, even if it were so the 
stipulation i\as not unreasonable, inasmuch as it uas a mere stipulu 
tion of interest at 12 instead of 6 per cent per annum m a given 
state of circumstances Folluuing this decision, it was held in some 
cases {q) that a stipulation m a contract for a higher rate of intercut 
from the date of the contract is not unenforceable and that it cannot 
be treated as a penalty, but must be interpreted, ns other parts of s 
written contract should be interpreted, according to the expressnf 
intention of the parties Those cases however, arc no longer of 
authority, and in later cases (r) the decision of the Privy Council was 


(J>) (1883) 10 Cal SOo, L It 10 I 
A ICi 

(q) liaij i\alh Singh > Sink Ah 

Ilofain (1880) 14 Cal J18 , JJasamyja 
y (I8s8) 11 Mad 20l \«m 

yfjnfltaini Arti / < > \<trij'ina 1 iti(lS93) 
17 Mad Ci aUo Arjtn I ibi \ 

Aig'ir m (18S0) 13 Cal .‘('•O .03 wl.n 
tlio note of diHConI wa-a flt>t struck , »<n 
aUoArufu ^fa‘trg\ \i ok ith i Chum i/' 
(1801) 2 M II C 2')5 

(r) AafacAand Ayu/ ' VAift thundfr 
(18I.’)U»C*1 3*2 o>crTtdin; TiJ V/jM 


Singh > SKfih If* //wain (1880) 14 ( h 
218 Hill Salh Itin y Shinniani/f'H 

(I8JI) Si C»t 14J t inlhin llhilhm 

My Vflracj; /lyrtMlHlS) .ilCd VKl 
Itfno V«M » \A/t7r>n Lhantni (is)') 
27 C il 421 / inifiH'ur Irik-il ‘imgh 

y I II SAi., hi'hfH (ll«ll) 29 tal 41. 
tMnlCamy Var f/uf (If' -’} 30 Cal M 

V iHj-ipjoi V V in/’/'P'f (1^*''') J- 'f* ^ 
Ifll (n » nf rrnro ii mn Ip m <1 f**'* * ’ 

tfmrUnrta’^if I '•trnypiy S-W-iw i 

(I8SS) II 'I»I S91 wflpfi nili»f<l l^'■ 
I'm} C mnl d-^id r) ' » 
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held not to be applicable to the class of cases under consideration (s), 
and the Courts re\prted to the former mcw they had taken of s 74 as 
otigvnall) enacted Bo fat os tbc Allahabad High Court goes, theri 
ha\e been only two cases (t) under the old section since the Privy 
Council decision, and that decision a\aa folloucd m both of them In 
the later of the two cases it was held by a full Bench of that Court that 
74 ns originally enacted did not apply to an agrtcinent to pay 
altematuc rates of interest whether the higher rate was payable from 
the date of the contract or from the date of default on the ground that 
it could not be said m either case that there was a sum named in the 
contract as the amount to be paid in case of breach (u) The Kxplana 
tion to the amended section read with illustration (d) makes it clear 
beyond all doubt that the section as amended applies to stipulations 
for alternative rates of interest and the new ly added w ords ‘ any other 
Hxpxihlion by way of penalty ore wide enough to comprise cases in 
which no sum may be named as the amount to be paid m case of 
breach (i) And it is now held by the High Court of Allahabad under 


Venlalaralnam (1804) 18 Mad 175 
SunlaramiMyana 1 adhjar v Sanl-ant 
nnrat/ana Ayyar (1001) 25 Mad 343 > 
Annamahi ChtUy \ ) ttrah^fdram CA«ty 
(1002) .0 Mad 111 

(0 tor reasons aco \anjapf<t v N«n. 
appa (1888) li Mad 101 1C5 ICO 
Kalaelavd hynl \ Shib Chundtr (1892) 
10 Cal 39*’ 3JQ f iiarlAan > ^aJtlhan 
(1892) 1" Rom 100 ll"' 

U) Brt7nrnr» Da* ^ Muhni nod Mo* 
AkU (1887) 0 All CJO liattke. Behau » 
Sumfar I<jI (18J3) 15 Ml 232 
(u) See also Bntj \afA Stnjh ' Shah 
4l» //o»ain (1880) 14 Cal 248 where 
Mitter T said In either of the ea«e^ 
mentioned above no amount is mi ef 
in the contract as the amount to be pawl 
In case of breach It is tnie that on the 
date when the breach tooW place the 
amount that under the contract would 
be due cm that date to the creditor could 
be ascertained by arithmetical calcuU 
lion, but that is not a case where it can be 
sai 1 that that amount is namrd in the 


contract as the amount to be paid in case 
of a breach Then again tho amount 
which may bo ascertained by such calcu 
lations u not tho whole amoint which ta 
named in the contract as the amount to 
bo pii I in case of a breach even if it be 
conceded that the usi of the word 
named does not make any difference 
The whole amount whi 1 in consequence 
of the broach would bi payable to the 
TcdWor taiTiTuA \a ][»titise\y ai>wrta-«ip<\ 
on the date of the breach even bj arith 
metical calculation because the breach 
continues so long as the mone} is not 
rep'll I after due date and therefore to 
u«c tl e language used m tho judgment of 
Mr lustice M il«on no one can wiy at the 
time of the breach wlat the sum will 
lie 

(r) In Annamalai Chelty r I ctrabad 
rom Chtlly (1902) 26 ^tad 111 it was 
assumed that the section as amended 
applied to eases of alternative rates of 
interest 
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the revised section th^t a sUpuIation for enhauLed int^est as from 
the date of the bond is a stipulation by way of penalty (la) 

A provision for reduction of interest if paid in advance is not 
pen'll (x) In a less simple case, A lends money to B 'it interest at 
Es 2 8 0 per cent per month Subsequently, on a settlement of 
accounts between the parties, it is agreed that A should charge interest 
at the rate only of 8 annas per cent per month on the balance due, if 
thesamc was paid nithin 1 certain date, but if not so paid, B should 
pay the balance with interest at the ongmal rate of Rs 2 8 Opei cent 
per month The stipulation for the payment of interest at Bs 2 8 0 
per cent per month in default of payment of the balance within the 
fixed period is not by ay of penalty “ Here the higher rate of interest 
was only that originally ‘payable under the bond and the new bargain 
was merely a concession to the [debtor] of which he failed to take 
advantage This is not the case of a lower rate of interest bemg 
montiouod in the bond, with a provision that, if the debt be not paid, 
a higher rate shall prevail as from the date of the loan ” (y) 

II Stipulations for compound mterest (s) —A stipulation m a bond 
for payment of compound mterest on failure to pay simple interest 
at the same rate as was payable upon the principal is not a penalty 
withm the mcanmg of this section (a) But a stipulation for tJie 
payment of compound mterest at a rate higher than that of suuplc 
interest is a penalty within the meaning of this section, and would he 
relieved against As observed by the Judicial Committee m Suntter 
Kocr V Bat Sham Knshen (p), “ compound interest is in itself perfectly 


(ic) Bn^Bkuihanv Sami xtd (tin (1003) 
23 AU 1G9 

(*) Admr Gtn of Burma a Jloofta 
(1027) 5 Rang 673 105 I C 602 

AIR 11)38 Ilans 10 fflrmrntaij 
Icanimg m Enslaml) 

(y) Airli Chunler ChaUfrjt > 

(1000) IOC tv ^ 010 

(.} The Courts do not I an tos»«rds 
compound interest, thf\ do not ostnnl 
it in tlic ftbsenco of itipulation , but 
wbero there u a clear Agreement lor jl» 
pAiraent it la in the aliocnco ol du 
entilUng circumstancea alJo«cil ' Han 
f/ihu / aitt T f amjt 1 alad I an In (lOOt) 


38 Bom 371,377 

(ft) OaTiqa Dayal t Uachchu Lai (lOOJ) 
25 All 20, Surya .Naram v Jtjtnlra 
*aaroin (1893) 20 Gd 3C0, BMa \a\h 
y faith Siigh (18'<3) C AU 03, Jaal, 
lht\ AAiifl !//«»(»''• (1903) .’-.All ICO, 
VulStnyhx A, ifmn Gnpal OW) \ »r\j 
lUc no 68, ULhiChnJy ItarChanJ 
(1017) 2 Rat I J 2S3 39 I C 1'>*1, 

IWtfl Ifis l/fl/(191l)lunj IW 

no $2 p 289 25 1 C /CO. JIall, 
CbUiutr f I rrranna 7 ( H'-M ) 1 1 'f* 1 

U.S -tTO, 69 1 c 8 tJ 

(6) (1900) Jl t*l ICO, At p It** I U 
J| 1 A 0 Hmjal / u r l-t'x 
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I( gni Iml ronijvMjn ! inlrr^*! nt n rate cxcocdinp the rate of jntorc't on 
the pnRcijnl mone^ being in excels of nnd ont^ulc the onlman nnd 
U'ual etipulition max i\cll b** rcpnnl«! ni in the mtnn* of n pcn'\[t^ 
Thu<\iherc n bond pro\i fc<l tbit interoM fhonld l>o p'l^ablo nt the end 
of enrh roar nl the nfc of IN I I |wr cent jx r nien«'’ni nnd that m 
default compound intero't phnnll W panl nt the inrreacecl rate of 
IN *12j'errent per men'^’m it \%na liol 1 that the stipulation una one 
In wa\ of ponalta, nnd the Couti nlloawl comiwund intereat nt the 
•yime rate aa simple intercut (r) 

*'unitarl\ it araa laid doun in on Alfahnhad c i^c timt n >*tipulnti(m 
that in default of pa} ment of interest when due the debtor ihould p i\ 
nn increased rate of interest na well na compouml mterc^t nnmunts to n 
laonalt} (d) Tlie ground of the «leoi«ion wna that the two stipul itions 
put together couM not be reganlo«l na n fair npreemont with rrfercnci 
to the loaa su«tame<l b} the lender b} rcaaon of the breach of thi 
contract 11} the torma of the liond in that case the iiitcreat w na to bt 
at the rate of Oi»er cent per nnnum nnd wna pa} able } carl) nnd then, 
was a proMeo that if it wna not paid when due it should ho inert aaed 
to 15 per cent per annum, and should be calculated ns compound nnd 
not ns simple interest (c) This case avas dissented from b} the 'Mndraa 
High Court The bond in that case proa idcd that, if nn} inatalmcnt of 
interest (which was 2 per cent per mensem) wna not paid on the dut 
date, the debtor should pay compound interest nt the same rate froni 
the expiry of the instalment " nnd that, if the principal was not paid 
Within a year he should ‘ from that date pay interest nt an enhanced 
rate, namely 3 per cent per mensem The Court said that the onh 
question was whether an ngreement to pay an increased rate of interest 
as well as compound interest amountc<l to a penalty and held that 
there w as nothing penal m the bond putting the dcci-^ion on the ground 
that if parties enter into extortionate bargains w ith their eyes open 
they are not entitled to relief unless the unfair nature of the tr ansactiou 

‘iingk loa I C 437 AIR 1927 Mad 111 UrJari Lai v Isaram in. 
Lah 445 8Lah 721 9Lah L J 301 I C 477 AIR lO’7Lal 445 9UI. 
Aama urM Rao v Damojtepurapu L J 301 

J?am<in7»a Panlu/« (1927) 104 I C 827 {d) DtpNara njlnt^ J)ipani?ot(188C) 

(e) Haul Nath Das r Shamanand Das 8 All 185 
(1894) 22 Cal 143 155 156 followed m («) T1 o (.ourt reduced the interest to 
Ramest tir 1 rosad S\t\$h v Rai SAotn Ra 9 per rent per annum reckoned nt 
huhe (JO0J)2!> CnI 43 ft AnnamaJitt mmponnd interest \ Jth ycirJp rests np 
Ohetly \ \ terabadraii Cheitj (1902) 2f to the due date of payment 
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^^t\s not known to tliem, advantage having been taken of youdt, 
Ignorance, or credulity (/) 

No reference n as made in either of these case& to s 74 of the Act 
It la submitted that the facts m the two cases w cro quite different and 
gave rise to different questions In the Allahabad case the debtor 
became liable on default to pay a higher rate of interest not from 
the dale of default, tliat is, the date on which the instalment of interest 
became due, but, so far as it appears from the report, from the date of 
the commencement of each instalment of interest fy) Thisstipiihtion 
would of itself be now regarded as penal indepcudently of the condition 
for payment of compound interest But the liability on default under 
the terms of the bond was not only to pay the enhanced rate from the 
date of the commencement of each instalment, but also compound 
interest at that rate— a stronger case thin the one which mcrclj 
provides for compound interest at a rate higher than simple interest 
In the Madras case, on the other hand, the first stipulation for com- 
pound interest at the same rate as simple interest as as lawful, though 
the second stipulation for payment of interest at an increased rate 
from the dale ofdcfatdi (h) may or may not be one by ssay of pctmltj 
according to the cjtcumstanccs of the case (sec Eaplanation to the 
section, p 433, abose) 

The distinction lias been explained by the Judicial Comnuftoe 
“ The Indian Courts have insanably hold that whore (as m the present 
case) the stipulation is rctros/iectno nn<J tJie increased interest runs 
from the date of tlio boml and not merely from the date of dofuilt 
it IS alw ays to be considered as a penalty, because an additional money 


(/) Aj)p<ihauy Si<ry(inar(7y(i«a(I8<t7) 
10 Mntl 203 The terms of the boml as 
respects intercut hco as/ollons ‘'howW 
I 80 fnil to p'lj tin amoaiit of interest 
I Plmll the niton si ns 2 per cent i*er 
month/ r»s stated nl>os e, on the wtiotiiit of 
thf« interist nl«o from the espirj of the 
instalment I shall psj th« principsl 
the amount of interest due an 1 the 
amount of interoHi llcrfru wifhm one 
\rj)r SMudt] I fail to clear a scar In lies 

ihe »lif)e anioiml due lc> smi I slall 

jwj jou the «luli if the amount ifu< 
to'cthcr siilh int«ri“>t .n it fr<m that 
d ste at the rate of 3 j'er cent jh r Bn»nth 


bee AMrtUe UtQjtllht \ AmAurnmfi 
(100(5) JO Mail 4'll alp 4Urt 
(y) The forms of thi I oml are not * t 
out m the nport Tin onlv other roti 
MruetKin would i>* that th> !v',.h''r mt< 
was to U i>ail fnin the dUe fisisl Or 
the jKiymrut o/ Iht iri't with c' m 

{•ouml mUn-tf m whah I'lnt the cn»e 
wotti I l>e one o( i».iamciit i f r< i"|x tin ( 
interest at a T>vt< hivh'f tha" 'fat o' 
simple Ult< Tl-tt 

(M ru. w.riMn ll I- n I nn (f "« 
«// hofu udi m.»» fitm 
ihr esjimlnn if *1 
|ierl™l < f t}i« loan 
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payment m that case becomes immediately payable by the mortgagor 
Their Lordships accept that \ ieT\ of the statute ” (t) 

A stipulation that interest in arrear shall be capitalised and 
added to the principal sum and that the uholc shall carry interest 
at the contract rate is not by way of penalty (j) 

III Stipulations for payment of mterest if prmapal not paid on due 
date. — ^We next proceed to consider cases where the bond does not 
pro\ ide for the payment of two rates of interest, one Ion er and the 
other higher, but for the payment of interest at one specified rate if 
the principal mone) or part thereof is not paid within a stipulated 
period The decisions on the subject arc not quite uniform and require 
examination But before doing so it may be as uell to note the 
provisions of Act XXVIII of 1855, ns they have a close bearing on 
the subject That Act abolished all usury laws and s 2 thereof 
provides that “ in any suit m nhich interest is reco\erablc the amount 
shall bo adjudged or decreed by the Court at the rate (if any) agreed 
upon by the parties, and if no rate shall ba\e been agreed upon at 
such a rate as the Court shall deem reasonable " It u ill hat e been 
obserted from ^^hat has preceded that the proNisions of the Act of 
1855 do not apply , and the Court u ill not decree interest at the agreed 
rate where the agreement provides for alternatixe rates of interest 
and the stipulation for the higher rate of interest is one by \\ay of 
penalty Such stipulations would now come n ithm the scope of s 74 
and the proaasjons of the s.aid Act are so far modified by that section (1.) 
Where, hoiie\er there is a stipulation for a single rate of interest the 
question insos whether the prOMSions of s 2 of Act \\^ III of 1855 
in\ ariabl) apply to all such cises so that the Court should award the 
agreed rats of interest or whether any relief could be granted where 
such rate npiioars to the Court to Ik? jienal and if so whether this 
could be done under s 74 as now amended In Vofqji \ Shekk 
7/ii«en (f) where a promissory noti after stipulating for payment by 
niontlih instalments vUhout iMferr t proaadeil for interest at the rate 
of 75 per cent |>or annum in default of piy nient of any one instalment, 

(«) S hr»T \ (1) Tl r coiitr»n vies tAVro in Bai) 

(IW) I K 31 I \ •' 1" at t*l r ‘?A-iA If. //-<is 

t»l (.1 i i hnn { \ AnnitnSi.^A tl Cat .4H | .A.ir, r 

ll't 1 t 311 \ I 1 H’s Lai Is,- Lq{(|s>3)l Ml S3* S3* , I *< 3 , cannot 

(j) i-arjM Fra^iif T l/ocfA<i (l^s3) now te lU'tained 

Ml W N SOv ilsfqcn n (. V t f. 
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It Has held by the Higb Court of Bombay that the stipulotioa to 
interest ^as a penalty In Pam v ffovmd( 7 n) a promissory note 
pronded for repayment of principal uU^ouf interest withm tliree 
months from the date thereof, and that in default interest should be 
paid at 75 per cent per annum It was held by the same Court, 
following Moloji V SAei/t ffuse7i (n), that the rate of interest was a 
penalty, and that Act JOlVIII of 1S5& did not destrop the eqmtahle 
jurisdiction of the Courts to relieve against a penalty (o) In Bari' 
stdhar V Su Ah ^ftan (p) fhe defendant agreed to repay to the plaintiff 
a loan of Rs 50 on a certain date, and in default to pay interest at 
Eo 1 pel day, that js, at the rate of Its 730 per cent per annum 
It v« as h^ld by the High Court of Allahabad that, looking at the entire 
instrument, the amoimt of interest appeared to he in the nature of a 
penalty because one rupee per diem for failure to pay Rs 50 is, as 
interest, an extortionate amount for nhich no adeejuate consiclcration 

(,jn) flSTS) 10 B R G 382 ilcfAuU of p-ijment of tbo pnncipU debt 

(rt) IVitb which c^s« it ««id the flnJ interest nt the tJiao /JtcU js to bo 
c8l8€ ww ou ivll fours 16 3S3 regarded as a penalty ' How tlio two 

(fl) Itt DuUabhdm ^ lALshmandas decisions were conflicting it ii not casj 
(1859) 14 Bojn 200, Scott J said that tosen, forPnttiv (7oiiiid was not tv ca*o 
the case of Pai-a v Oound dealt with of alternative rates of interest (eeo this 

an agreement which on default m pay staternent borne out m lianle Jlefiart a 

ment of the original r-vte imposed the Sundar I/tl (1803) 15 All 232 2o5) 
enhanced fate oH the lUfiiiilting piitv while m DuUabhdcti v 

from tht date of the original <itht In there nen. tno rates of intircst rtrid the 

Umarkhan v Salelhan (1892) I7 Bom higher rate was payallo from tin ilntr 
100, on the other hand Sargent CJ of d« fault, ami the Court held it w vs not iv 
said that an eaaniinstjon of the facts in penally In Iho lull Iknch v v-w, Sar 
VoliyiN Shekh H'df ti Ani-X Pava V Goimd gentCJ was inclined to tUiiA that the 
kft no doviht that the Court was m that decision in rnro v tJoiiH f coni I be sup 


case dealing with pro^perlne enhance 
muit of intorot fcic ako IIalvi<t JIanjt 
V \fe, in Aynb (1870) 7 B H (7 JQ 
where tin Mniti vitw was taken It maj 
Ik noted that Umarkhan v SaUlhan was 
rcfiri^I to a 1 ull Heneh and tlt< J>ni 
Kional Bcmh, m making tlie «nUr ol 
reference, said ‘ Having regard to tht 
eon/liot of decisions l>etwren 2’nf« > 
Gcntnd on the one hnml and 
TTuU/thful IS \ Lalsht nn fot oil the i llu r 
wt think It nuht tn nbr it to u lull 
ll<nch to ilecjdo wbitJir a tiauv in a 


portcil on tho ground tint the tnhanred 
rate of interest in that ca«< w Kiich as 
to had to till, comliisHii Ui>i it r<*«5l 
not have }«.<» intend si id Ik } vrt if *1 
primnrj contrict lutweuv \1<' I'attii* 
17 Horn pp JJ5, )U 
(;) llSSO) 3 All 2'rfl, ibuhir U.d v 
Jfir (ISSOJ 2 All 15. wIiKre tf e uitarst 
payat Ic on vktauU was Us 3 2 U jv r ci-nt 
per nvrnsenv. an 1 the Court htl I tliat it 
w.s p-nsl In V«.r« Pv, v \auU>l 
Ml N »2 tl "“’•■IH'.r 
nnt i-r annum an 1 it w#i f •■f t t I-" 


I-cnd eril inemt' |h rale tf inUrj^t nn not |wnaj 
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IS shown, and which no min would contract absolutely to pay.” As 
to 8 2 of Act of 1855, it was said that if the terms of that 

section stnctl} apphctl m every case it would he impossible to say to 
whit c\tnv agent and cirtortionatc CTlcnt the most usurious claims 
under the nimc of ” interest ” might not ho carried In a later 
Allahabad case (g) a stipulation to pay the amount of a bond on a 
certain day without interest and in default to pay mterest at the rate 
of 24 per cent per annum was held to be not penal on the ground that 
the interest chimed was " contract interest ” The Cburt added that, 
cv en if it had been penal, the rate was not so exorbitant that the Court 
would be justified m reducing it None of these eases was decided 
with reference to s 74 In Vythihnga v Havana (r) the defendant 
agreed to repay a loan of Us 10 within fifteen days, and m default to 
pay mterest at the rate of one anna per rupee per diem, that is, at the 
rate of Rs 2,250 per cent per annum The Madras High Court held 
that the stipulation for mterest was penal, one of tlie learned Judges 
holdmg that the ease was covered by s 74, and the other doubtmg 
whether that section aOected the case at all, but both following an 
earber decision (s) of the same Court, which, however, was a case of 
alternatiN e rates of mterest 

In Arjan Bibi v Asgar Ali(t) the bond provided for the repay- 
ment of the loan within a certam penod, and m default for interest 
from the date of the bond at 150 per cent per annum The High 
Court of Calcutta awarded mterest at the agreed rate, holding that the 
agreement was one for payment of interest within the meamng of s 2 
of Act XXVni of 1855, and did not fall under b 74, as there was only 
one rate of interest agreed to be paid, and the bond did not provide 
for the payment of two rates of interest The same view has been 
taken by the Chief Court of the Punjab (u) In SanJearanarayana 
Vadkyar v Sanlaranarayana Ayyar (v) the bond provided for the 
payment of the prmcipal by twelve mstalments, and it was provided 
that m default the debtor should pay the whole amount of the loan 

(9) Kunjbehanlal v Ilaht Balhah Punj Rec no 32 But Bee Kanhaya Lai 
(18S3]CA1I 64 y ^arain Dtu (1694) Pun] Rec do 99 

(r) (1882) 6 Mad 167 (y) (1001) 25 Mad 343, Chxnna r 

(fl) renjtJtmifOT CWuArfen (1881) Pedda (1902) 26 £Iad 445 (The rate of 
3 ^lad 224 interest in this case was 12 per cent per 

(0 (1886) 13 Cal 200 annum) 

(u) Ookal Chundv Khvaja Jit (1890) 
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on demand Tvith mterest at the rate of 180 per cent per annum The 
Madras H]gh Court held, dissentmgfcomjSaHsidj^arv BuAhKhan(w) 
and approvmg Arjan Bibi v Asgar Ah(x), that, only one rate of 
interest having been provided for, the case was not governed cither 
by s 74 as it formerly stood, or by the amended section, and that the 
plamtiff was entitled to interest at the agreed rate under Act XXVIII 
of 1855, as that rate could not be said to be exorbitant, “ ha^ung regard 
to the relations between the parties and the circumstances in which 
the defendant undertook the obbgation which he failed to fulfil ’ (y) 
In Prayag v Shyam Lai (z) it was held by the High Court of Calcutta 
that simple or compound interest (which u as 75 per cent per annum 
in the case) is not in itself penalty The interest m that case ran from 
the date of the bond, and was not payable on default only of payment 
of the principal sum as in the preceding cases The case, therefore, 
does not belong to the group of cases now under cTammation but it is 
noted hero, as the Court said that the case was governed by the revised 
section 

It wiU have been seen that in Motoji v Skclh ilxisen (a), Paia 
v Oomnd (6), Bansidhar v Bu Ah Khan (c), and VythiUnga v 
Pavana (d), cited above, the exorbitant rate of interest was of itself 
regarded as penal On the other hand, in Arjan Bibi a Asgar Ah (c) 
and Sanharanarayana Vadhyar v Sanlaranarayana Ayyar{f) the 
Court declined to grant any relief, though the rate of interest m one case 
was 150 per cent per annum, and m the other it was 180 per cent The 
effect of these two decisions as well as the decisions in /Vnyajv Sfiyanx 
Lai (z) IS that, the rate of interest ha\ing been agreed upon betuopn 
the parties, it should be allowed under the provisions of Act XX^^II 
of 1855, and the mere fact that the rate of mterest is exorbitant is 
no ground of rehef unless the transaction amounts to an “ nnconscion 
able bargain ” The principle of these decisions, it is submitted, is 
not sound, for, following it to its logical consequences, an> rate of 


(tr) (18S0) 3 All 3G0 ««i note (f) 

above 

(*) (18S0) 13 Cal 200 
(y) 25 Mad jp 310 319 
( ) (1903) 31 Cal 138 See nl^o 
krtshna Kumnr r JSrojo \alh Jioy (\0OS) 
7 C M N 8"C wl ttr a loan of Iti 300 
cnmwl compoun I irt»*rr«t al l) »• ral«* of 


Ri 6 per month and intercut 
awarded at that rate 
(0) (I8C9} CD ll C \ C 8 

(b) (18'3) 10 n If C 382 

(c) (I8S0) 3 Uf 2tX> 

(d) (I8S2) 0 Ma-f 1C’ 

(f) (I8W) 13C*1 200 
(/) (lP01)2^Mail 313 
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interest, however exorbitant, \iouId not be regarded as penal The 
correct principle, it is conceived, is the one hid down m the first group 
of the cases mentioned above, namely, that relief should be granted 
\v henev er the rate of interest appears to the Court to be penal notvs ith* 
standing the provnsions of the Act This view had been adopted by 
the High Court of Calcutta m Mtajan Patan v Abdul Juhkar{g), 
v\here it was held, dissenting from Arjan Bibi v Asgar Ah (A) and 
Sanlaranarayana Vadkyar v SanXaranarayana Ayyar (i), that a 
stipulation for the payment of interest at the rate of 75 per cent per 
annum from the date of the bond, on failure to pay the principal sura 
m two instalments on the dates fixed, was m the circumstances of the 
case a penalt) There are later decisions to the same effect by a full 
Bench of the Madras High Court (^), who held, dissentmg from 
Sanlaranarayana Vadhyar v Sanlaranarayana Ayyar (t), that where 
no interest is payable until default, but interest at an exorbitant rate 
13 payable as from the date of default, the Court has power to treat the 
latter stipulation as a pcnaltj , and b) tbc High Court of Bombaj , 
following its previous opinion (A) 

Before the amendment of the section relief was properl} granted 
b> Courts m the class of cases under consideration in the exercise of 
their equitable jurisdiction, for s 71 as originally enacted could not 
nppl} to the case hether after the amendment relief should he 
granted under the amended section is open to some doubt On the 
one hand, the section as now omonded extends to ‘ any stipula 
tion by waj of penalt) , and this express on is wide enough to cov er 
the cla«is of cases now under consideration and this is now the opinion 
of almost all the High Courts (f) On the other hand, the subject 
matter of the section relates to what is hnown in English law as the 


(?) (I'WS) 10 C >\ N i(ro 

AAajfiwm i>w V /’am*inlttr Jliw (1915) 
•42Ci»1 C 81- 

> hhtn»u Chandm Fal (ISIS) Cd 
COO rp 291 C 811. Ipfnira 

Mv \/fAroj/J!-i(1916):iC W \ ItK 
lO I C 401 V<i!»o ^yf4 tUfal 

(laiC) 21 C N 112 30 1 C "21 
0 •r l*»l iwo Inn;: undrr ll ^ 

Ti'n»nf> Vrt ISsV 
(!) (ISsC) ISCd 200 

(*) (i'*oi)2v>i»ii an 


(j) T f<inltira Ltn^m 

(1913)30 M«a 2'9, 181 C 417 
(4) IflfAnnii T ru^ (1911) zr 
IM , the T»e» tden n Atila* r 
nvi I C 191 VIP 192" 
33S Kvmi too turo*' 

(1) J/iililndiia T (1913) 5^ 

M*J 229. IS I C 417, Ata/ira., 

T /an»9«lT>r (I^IS) 42 C*1 6'2, 

2"! C 815, 1»; i'»i77(l’»ll) 30 
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doctrine of penalty and liqmdatcd damages, and stipulations for 
interest of the class we are now dealing with do not fall under either 
of those two heads If so, we venture to think that where a proper 
case 13 made out for relief the Courts could grant it as before under 
their cgmtable jurisdiction The question is not, however, of much 
practical importance, for the relief, however granted, would be the 
flame in its nature and extent 

IV Stipulations for payment ol interest at a lower rate, il interest 
paid regularly on due dates — -Where a bond provides for payment of 
interest at 24 per cent per annum with a proviso that, if the debtor 
pays interest punctually at the end of every year, the creditor would 
accept interest at the rate of 18 per cent per annum, the creditor is 
entitled on failure of payment of interest on the due date to interest 
at the higher rate of 24 per cent per annum Such a clause is not 
in the nature of a penalty (m) In a Calcutta case the stipulation 
was for payment of interest at per cent , to be reduced to per 
cent on punctual payment, but the scheme for liquidation of the 
mortgage debt ubioh y\!is a matem) pnrt ol the mortgage deed showed 
that interest u as calculated at 7^ per cent only Upon these facts 
the Court held that tlio stipulation for payment of 94 per cent was a 
penalty, and it allowed interest at 74 per cent and further interest 
upon interest at 7J per cent in respect of payment not punctually 
mado(n) Cp p 443 above 


y Stipulations for payment o! interest from date ol bond, (he rate 
of mterest hemg exorbitant — The question to bo considered under this 


head is, whether a stipulation for payment of interest can bo deemed 
a “ stipulation by way of penalty ” within the meaning of this section, 
if the bond provides for payment of interest at one rote from the 
date of the bond, provided the rite is high and exorbitant This 
may be put in the form of an illustration thus — borrows I?s COO 
from B on 10th October, 1917, and gives him n bond for that amount, 
promising to pay tho principal with interest thereon at the rate of 
7C per cent per annum on 15th January, 1916 A docs not fcpa> 


(m)AtlutUJDin v liaihrUiDn 
(1910)3'’ All 41S T\l Uoimtsr tUmh 
of Vpp*r Inditt Jjd (1933) 4 Ivih 2^9, 
-7 1 C f,3 \ I 11 1923 Ivkh 018 
JiaiJ f » S « /A (IPS ) Of n I) I 
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6 \pp CVv» C« "Cr’ 

(«) r TK* Farttm ilori 
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the loan on 10th Jamiarj, 1918 B sues A to reco\Lt the amount 
of the loan T\ith interest at 70 per cent per annum IsB entitled to 
interest at the rale of 75 per cent pet annum, or has the Court power 
under this section to reduce the rate of interest ^ It is assumed that 
B was not m a position to dominate the a ill of A ithm the meaning 
of s 16 above (o) and that the only question to be considered is whether 
the Court has power under the jiresent section to reduce the rate of 
interest It has been held by the High Court of Calcutta that there 
being a breach of the contract by A as contemplated by this section, 
the onl} other point to consider is whether the stipulation to pay 
interest at the rate of 75 per cent per annum is a “ sttpulalion by icay 
of ■penally ” within the meaning of this section Wiether the stipula 
tion to pay interest at the rate of 75 per cent per annum is a stipulation 
by waj of pcnalt\ is, acconling to that Court, a question of fact 
depending on the circumstances of each case, and if the Court finds 
that the rate of interest is of a penal character the Court 1ms power 
under this section to grant relief (p) On the other hand it has been 
held by the High Court of Madras that the present section does not 
apply to cases like the above the reason given being that there cannot 
be a stipulation bj way of penalty unless there is another antecedent 
promise “ If the promise is to pay a certain sum on a particular daj 
and tn default of payment on that day to pay interest, then the agree 
ment to pay interest may be a stipulation by is ay of penaltj ’ (7) 
The Madras decisions, it is submitted are correct It appears from 
the judgments of the Calcutta High Court that the only portions of 
the present section which that Court considered material for the 
determination of the question before them were (1) ‘ when a contract 


(o) See Qotea to 8 10 Unconsetonable 
bargains p 108 above 

(p) Xrwftna Charan v Sanat Kuttar 
CtM (1917) 41 Cal 162 33 1 C 009 [tale 
reduced from 75 per cent tolSperecDtJ 
iorneuTij Faja CMlaphroo T Bsmjn 
Bthau 5€a{191o) 20 C N 408 , 31 
I C 394 [rate reduced from 48 per cent 
to 12 per cent ] Abdul Majted v Khtrode 
CAundro Pal (1914) 42 Cal 690, 291 C 
843 [rate reduced from CO per cent com 
pound interest to 30 per cent simple 
interest] See also Oopuhicar v Jadav 


CAan<fra(1016) 43 Cal 632 at p 639 
32 1 C 637 

(g) Ponniisami V i\ odtmutAu (1917) 33 
Mad L J 302 421 C 231 Ke>ai-u]av 
Anrt»iat(l{)13)36Mod 533 221 C -69 
ttajaf Ah KAun v MuJiammod Po^l Ah 
AAon (1927) 26 All L J 210, 1071 C 
249 (rate reduced from 37 to 12 per cent ) 
Sea in tbU connection Pe&t Sahai v 
Oanga Saliax (1910) 32 All 689 and 
Oendan Lai v ShabJidi (1913) 11 All 
L J 165, 181 C 76S, uhere a 74 vas 
not considered 
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has been broken/’ and (2) ' If the contract contains au> other stipula 
tion by way of penalty ” The learned Judges do not seem to hare 
t^ken into consideration the words “ m case of such breach ” and tbc 
ords the parfcj complaining of the breach is entitled, -n hether or 
not actual damage or loss is proved to have been caused thereby to 
receive from the party who has broken the contract reasonable com 
ponsntion not exceeding the penalty stipulated for ” These 

VI ords read v\ ith what precedes indicate unmistakably that the penalt} 
stipulated for is one pajable “in case of breach ” in other words, a 
penalty which arises trt default of performance The language of 
illustrations (d), (e) (f) and (g) also points the same v\ a^ This view 
is further strengthened if it be remembered that the rompeii'sation 
contemplated by this section is that paid for the breach of the contract 
In the case put abov e the contract is to repaj the amount of the loan 
with mterest The breach takes place if A fails to jiiy the loan vvjth 
interest There is no sum named m the contract as the amount to 
be paid “in ca«G of such breach ’ nor does tic contract contain an^ 
other stipulation b) wa> of penalty, that is pennlt} payable tn case of 
such breach To such a case, it is respcctfull} submitted, the present 
section does not apply It seems preposterous to sa; that 75 per cent 
per annum or anj lower rate of interest vvhich the Court ma} aw ard is 
‘ co»ipeJisa/io» for breach of the contract The Patna High Court 
lias taken much the same v^cw ns the Madras High Court (r) It is 
not necessary however to pursue this matter an) further for ca^'ts 
of the kind no« under consideration arising since the enactment of 
tliL Usurious Loans Act 1918, will be dealt with under tint Act 
That Act empowers the Court to rchcac against exorbitant intcro'«t 
where (1) the interest is exce*fsive, and (2) the tnm^action wa'* wib 
stantnll) unfair see s 3 of the Act 

Deposit on agreement for puxebase —I orfciturt of c wont mono) 
bj u defaulting purchaser is not a i>cnnlt) but a term that a Jump 
sum shall be paid m addition i> Jiennl and onK nrtunl diitnago oan \ *' 
rt covered under it (*) 

Forfeiture of salary —AV hm undir the f<fiU'v of a rfuitnu-t of 
< ini)Iovmcnt it la ngroed that the •servant sliall forhit all arn irs < f 
' T'l fr/io *. (1 t- t 

<l(lT)2Iat I 1 .12 n .Jt^21« 31 (Jl»2'fl3UVm 1 U 1*00 
I t as. 
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wages that had not yet become payable though due, m default of 
givmg his employer notice before leaving his service, the stipulation 
13 not by way of penalty, nor is it illegal under s 23 Thus, where 
a servant is engaged by the month, and the salary of each month is to 
be paid on the 22nd of the next month, and fifteen days’ notice is to be 
given before leaving service, the servant lea^nng on 20th April ivithout 
giving notice is not entitled to his salary either for Slatch which had 
become due (though not payable) or the broken period of April {1) 
But a stipulation that an employee should work on holidays, including 
Sundays, if required by the employer to do so, and should be liable on 
refusal to forfeiture of fifteen days* wages, has been held to he in the 
nature of a penalty and one which the Court should not enforce (u) 

“Reasonable compensation” — The words of the section give a 
v idc discretion to the Court in the assessment of damages “ The only 
restriction is that the Court cannot decree damages cxceedmg the 
amount prei. lously agreed upon by the parties The discretion of the 
Court in the matter of reduemg the amount of damages agreed upon 
IS left unqualified by any specific limitation though of course, the 
expression ‘ reasonable compensation ’ used m the section necessarily 
implies that the discretion so vested must bo exercised with care, 
caution and on sound ptmciples ” (v) In the exorcise of this dis 
crotion the Judicial Committee bos aflinned a judgment giMng, as 
reasonable m the particular case, compensation at the same rito as the 
increased interest stipulated for (ie) And generally it is open to the 
Court under this section to auard as compensation a sum equal to the 
agreed penalty, pro\ idcd that it docs not appear to the Court to exceed 
what 13 reasonable (x) WTierc the defendants agreed to deh\ cr a 
certain quantity of indigo plant to the plamtifi on a certain da^ and in 
default to pay a certain sum os darangos, it was held that the plamtifl 


(1) Ltiijirtss of India Colion iItJU Co 
\ \aJf(rChundtTroy(\i>^S)2C W \ 
CS7 , Aryodaya Spy A Co Ld x Sira 
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not fo iimtJfiu" nioro (Imn "ri-isonnWe comjieiisition ” 

'I lu> metliotl of H'v t sMuj; ilrtninges," li wft<i nul, " w ould be to n‘'ccr 
film tbe qinntit\ of indiqrt which would liMo been |ln^<!^d out of the 
stipulated ftinount of indiijo phut, to nsei>rtnm the price at which 
indiqo muht In\e been fairU* sold in the mirlvit during tlio season 
to whieh the contract ixlitf', and to deduct from such price the 
onhinr\ of poxhicing and sellm" the qinutitv of mdico lu 

qut^fJOl^'(^;) Simihrlv tt liis Kvu held to the Hi’h Court of 
luMubu tint the iu< iMin' of dnuiijk^ for bn ich of n loiitricl to 
borrow iuone\> at iut< n't for a c«rt\m ptrioil n not tlie dilTinncc 
betwiiu the aqn>\l nte of mtin't and tint n i!i ctl b\ the Under 
from hi' b^nktf' f^r f/e fuU jyru\i of tfir!t\w but onlv for such pcno^l 
O' tnii^bt be n ^'Oinbb n'«piin\l to find anotlur borrowir of a smiihr 
amount at the asjnwl ntef'') In a O'dnitti ii i in IS'^") (n) the 
dtfni hnt ci.<\ut<\l a I '’ufnt by w huh he a^n^Hl to jvn nntnt nU' 
of ei^ht amn', fmr auin' anl two amu' jnr biijln for i jvnod of 
"\tn\iir> ail 1, if he cuhi\ itcil the Jiml on the < xpin of tin term 
wiThout a fn-Ji iihih*U to jvn nnt it a uniform nt<. of 

K' 4 )yr ^l^In 'Ihe defindint ci'utiiuusl to hold the Iwid after 
e\piT> ot the Mi 1 |vr» vl without ij^e^utiiu a fndi bd' di d and the 
phiuTii! t ^T ariY-ir' of n nt at the nte of IN 4 It w n lul I tint 
the'iipuUti m t r thi hnlur riteofniit w i' m theintun'of a jHiultii 
an 1 tV iVurt all wnsl n*iu at the f miur Mt*s 11 viupmi J gue a 
vbv i\tm>; pi Unw ut, h >1 luw; that ' T4 did not aj'ph i' tin <mt w as 
n o 1 roiuht i u the alle^ati m that a in> itrut hid I'd n bmk* n, but 
w i' \ ne t > nsNiNCT aTreaTN of nnt at a rite at whuh the d hn hnt 


s^Tv^^l t > pai i i hi' faihin" to exdiite i fn 'h I }*> h i* Tlio h irn ^l 
di U lUTthe- hell tl at the rati of rent ninitiuidl in tin 
w S-. I 't in’ dl as the aunnnt t ' W jvii 1 in cue of a In ich if the 
IS t v'l 1' s' a ''!} ih'i nil a t< i int t’ at if he f »J«sl to d Im ' 
at a ' si tin e t iJi » u b* of riv b\ w v\ of nnt (<) an i 1 1 pii 
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principle cmincntcd liy Jc<^?cl M K in WaUts v Smith (c), that “ where 
ft iIcpoMt IS (o be forfci(e<l for the brcftch of n number of stipulftfions, 
some of which mij be tnfling fomc of which nia} be for the payment 
of mono} on a given dftj , in nil these eases the Judges ha\c held that 
this rule (that is, the rule ns to peniUies) docs not apply, and that the 
bargain of (ho parties is to be camwl out And upon the same 
principle where a dejiosit was male iMth ft railway company hy the 
purchaser of a season ticket for one month, and the ticket was issued 
on conditions one of which was that the ticket was to be dcliacrcd up 
at the ofiicc of the company on (he da) after cxpir), and another 
condition proMded that the ticket and all benefit thereof, including 
the deposit, should be abeohitcl) forfeited (o the company if it should 
bo , or an of Wacb of an) of the ofbet conditions it w as \\o\d 
that the ticket holder w as not entitled to a return of the deposit where 
the ticket was delncrcd up some few da)s after the cvpir) of the 
month (/) In a Afadras case a contractor agreed with a railway 
compan) to supply for a terra of twelvemonths 2 400 tons of fuel at 200 
tons per month and deposited with the compan) Ks 350 for the due 
fulfilment of the contract The contract contained various stipulations 
as to its proper performance and empowered the company to cancel 
the contract and forfeit the deposit if the contractor failed to make 
punctual deliv cry m accordance with the terms of the contract and the 
specification thereto annexed The contractor having faded m per 
formance of the contract the company cancelled the contract and 
forfeited the deposit The question arose whether m law the deposit 
was liable to be forfeited The Court held that it w as The rule 
governing the class of cases under consideration is that where the 
instrument refers to a sum deposited as security for performance the 
forfeiture will not be mterfered with if reasonable m amount ’ The 
present section it was said did not apply to the case (p) Similarly, 
where the plamtifi agreed to forfeit all arrears of wages if he left the 
service of the defendant without fifteen days’ previous notice, it was 
held that the present section did not apply and that the plamtifi hy 
leaving the service of the defendant without givmg the required notice 


(e) 21 Cb Div 243 2o8 Railvxiy Co (1000) 20 Mad 118 Singer 

(/) Cooper T London and Brighton Manvfaeturing Co V Jfaja Prosad (1009) 
iladttoyCo (ISIS) 4 Ex D 88 36 Cal 060 
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forfeited the arrears of wages (A) A stipulation m a building contract 
for a fixed sum to be paid daily or weekly for delay in completing the 
u ork seems not to be stipulation by way of penalty (i) 

Dlustration (a). — The casepiitm this illustration is that of a penalty 
to a common bond to secure the payment of money It may, howc\ cr, 
be noted that where a certam sum of money is due, and the creditor 
agrees to take a lesser sum if that sum is paid on a certain day, and the 
debtor m default agrees to pay the larger amount actually due, it is 
not a case of a penalty (j) 

Dlustration (b). — This illustration shows that the penalty con- 
templated by this section may not only be to secure the payment 
of money ^ as in illustration (a), but to secure the performance of some 
collateral ad (1) It must be presumed that the agreement mentioned, 
being m partial restramt of trade, is made m circumstances bringing 
it Within one of the exceptions to s 27 of the Act 

Illustrations (f) and {g).— A stipulation in a bond by which, on 
default of payment of one instalment, double the entire amount of the 
debt due under an instalment bond was to become at once payable, 

IS m the nature of a penalty, not because payment is accelerated, but 
because the amount is enhanced (/) Sec illustration (g) That a 
stipulation for merely accelerating payment of the debt is not by way 
of penalty is sho^m bj illustration (f) (m) 

Exception. — In Secretary of Slate for India v Dilsiztan Frcrcs («) 
the words “ shall be liable ” m the exception wore construed as giMng 
the Court a discretion not to Ic\^ the whole sum, but this seems 
contrarj to the plain intention of the exception The same phrase 
occura in ss 150 and 157 of the Companies Act, 3913, defining the 

(A) ftipre^s of India Collon II itU Co pajment m familiar m I nglish roortpac ’ 

\ N C/i a fer (16JS) J G \\ N drc«b 

(•,- (1) hvc Slonan t \lalur - 

(»} Ixtir V ledlilch Local Hoard IV A T L C , OlJi rtJ 221 
[ISJ-’J I Q B 1J7, rp Jonesy St John’t (t) JwSi Anfifai r Ao/» (If*''**) 

C L B 1>Q B 115. thr<w I- Bom 555, letcAanii (H'l 1) 

fa. «-) nrr < ii tl e Common Ijxw tUilinrlion 3*1 Bom 151 

U tMitn jxiiiltj an lliqiu Ut«l damsijM (n) *=10 I r jurlt llurdm (IS"*!) IC 
(j. 411 al-.v.) <->t I> Sco alio i I <'L 1 

(J) Tfio.nj.ny Huh n (Is ») L U l>o O J A S 20’ an I ll..//"7/Ta r 
4H I I A ifuM n for accrptancr of A orfy (I8''0) 5 ApI* C» 

liitrrr^t at a tr-lm-rU rate on |«nctiial (•) {10-1) ■15 Bom 1213 f J I 0 C o 



Ituin AOUNST UNAIT\ 


hibilit' of a rontnlni(or) and of a ihrccfor of a corapan) , and it there 
ccrtainlv import‘d no dj«crcl»on An ftdministntion bond executed 
In an a Immntnlor m acconlincc with a 25G of the Indian Succession 
Act X of ISGj (now s 291 of \cl XKXFK of 192)) does not come 
Within the exception so as to mike the obligor liable, upon each 
of the conlitions thereof to pa) the whole amount mentioned 
therein (o) Similarl) a bonl gnen h) ti person to nhom the right 
of collecting fees from \cnlors of goo<ls in a market is formed b} 
a I/)cal Boirxl unler the Madras Tiocaf Boards \ct stipulating that 
if he c\actc<l fees m excess of the prescribed rales he should be 
liable to pay any fine not cxceeihng Us DO imposed b) the president 
of the Board, is a bond for the performance of a public dut) or an 
act in which the public arc interested ” but it cannot be said to 
base been “ given under the provisions of an) law ’ for there is no 
section m the Act which authorises or requites the giving of such 
a bond Such a bond therefore, docs not fab witbm the exception so 
as to render the contractor liable to pay the full amount of the penalty 
on breach of the condition of the bond The Board is only entitled to 
reasonable compensation not exceeding the amount of the penalty (p) 
It has been held by the Madras High Court that a contract with a 
mumcipahty for the lighting of a town whereby it was stipulated 
that the deposit made bj the contractor should be forfeited on any 
default made by him m carrying out the terms of the contract does 
not fall w ithin this exception “ No doubt the public are m a sense 
interested m (he proper lighting of the municipal ton n but the contract 
13 not one for which any special provision is made m the Municipal 
Act (District Alumcipalities Act IV of 1881 Madras) and cannot be 
placed m a different categoty to a contract made with any private 
mdivrxdual ” (g) The amount deposited in the last mentioned case 
vv as Bs 500 and it w as held that it was in the nature of a penalty 
and that it could not be enforced since the contract rendered the 
penalty “ altogether inespectivc of the importance of the breach ’ 
The principle of this decision was dissented from by the same Court 
m Maman Patter v The 3Iadras Railway Oq (r) on the ground that, 

(o) Lachman Das v ChaUr (1887) 10 (g) iS’nnu'twnv Raihna.sabapath\ (ISD**) 

All 20 16 Mad 474 

{p) Prtstdenl of the Taluk Doanl (r) (1906) 20 Mad 118 S«, note (?) 

KtiTidapuT V Jiurde Lalshminaraifana p 4S7 al>oTe 
Kampthi (1908) 31 Mad 64 
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tlie CISC temg one relating to a forfcitnro of deposit for non 
performance, the rule by which it nns goterned tins not the rule as 
to penalties, but the rule that the Court should not interfere with the 
forfeiture, if the amount was reasonable 

75. — person who rightly rescinds a contract is 
Parly righnuiiy entitled to Compensation for any damage 
which he has sustained through the iion- 
iwasation fulfilment of the contract (s) 

Illustratton 

V , n siHgcr, contracts with B , tho m-iuigcr of ft tlicatn, to sinj, at 
his theitro for tiro nights m every treck daring Iho nest two months, and B 
engages to piy her 100 rupees for each night s performance On the sisth 
night A inlfully ah^ents herself from the theatre, and B , in cousciiuence 
rescinds tlio contract B w entitled to cliim eomjx'ii ation for the dftms<re 
which he Ins sustameil through the non fulfilment of the contract 

T1u3 soctlou IS to be rtid ns suppknuntir) to ss 39 53 (winch, 
howe\er, 'ilrtnd) contains a <ntuilnr protision), 55, Cl, nnd 05 The 
fncta of the illustrntiourcscinblo thereof illustration (ft) tos 39, p 280 
ftbo^ c In such ft cft«e tlic English usage is to describe the promisees 
right not ns an option to rescind the contract but as nn option to 
troftt It ns finally broken and ln\c the dnimges astsc'sed once for nil 
(set note on s 39) The difftreiici, Jioneter, Minis ratlur \trbftl than 
‘lubst intinl A part) u ho rc'icmds on the ground of fniid or tlio like is 
111 a different position he rc cinds the contnet not betanse fulfilniciit 
hits 6eea reiased err prrrt enftiA bat bcctitso the caatnet, bj rasifu oi 
the fraud, or ns the case niaj be, is altogether to his disidtantage 


(a) Thu section appears fair!) to coicr 
the right of a bujer who lias paid a 
deposit on aah to recover it Iwck if the 
seller makes d fa ill, if any m< rr specific 
BUtl ont} IS wantct.1 than bis rcmctl> lor 
breseh of conlmct under the general 
proMiions of b ”3 But ivs ri„hlb 
ohserred in I\ari {or IaiI V Vn4 

Vflt (Pi-) W Ml 82. lOd I C 7Cfi, 


\ I R ia-’7 \K 6-J, the ri„ht to 
recovir moncs paid on a coiuideratinn 
which lias faded u not cxhiuatcd I' 
statutory ajH-cificslions In HhojuMndot 
V S«y r/ Sl\U (lO.’l) -19 Bora Pt. 
87 I C . A I U P^l Bom 2J7 tic 
reportable pool is not tiat this socti n 
irai appli ibJe I ut that a crrlain lecll n 
of the In Iwn loirst \ct»ssnot 



CnAPTER VII. 


This dnj'tcr ot ibc Act, comprising m 7G to 123, w ivhoUj 
rcpcslcil l)j tlic Imlnn F'ltc ol OootU Act, 1930, s 05, but the 
numbering of the liter chapters nnil wctions is not altered 

A rommrntirj* on the Pile of Goods Act, incorponting so much of 
our former comment as is «tiU appltcible, will appear m due course as 
a scpinto \olume The rtMsion and re amugomont required for 
that purpose ha\e been uuderfahen l»\ Afr Kalph Sutton of liiucoln’s 
Inn 



Till INDIVN CONTUVCT VCT, 


CIUPTKK vni. 

Of Indemktty axd Gu\uv\tff 

124. A contract by v\)ucli one party promises to sa\c 
Oontrafl o{ m the Other from loss caused to him bj the 
(irmnitj dcfinf^i of thc promisor himself, or by the 

conduct of any other person, is ensiled a “contnet of 
indemnity.” 

in tMrnUftn 

\ 0 anlract^ to IS *g>im<ttlj<*crtn«o<5in'nf'psof nt\\ piwrsil ners 
wKtoliC TriAj' l«.Ve B mn^poct of » fiiwi of eo nJiw< Thi‘‘ 

« \ contract of indemnity 


Indemnity. — l''ngh^h n<acc of thc Ttorif ‘ mdcmnits js much 
SMdor thin this definition It includes pronn^es to ss\c the pnimivcc 
hsmtless from loss csu'cd by c^cnts or scc)dcnl« sthioh do not or nut 
not depend on the conduct of am person, or by Inhilifs sTi«mc fi^'‘i'>t 
something done by thc pronn<cc st the reijne^t of the pmmi'‘OT , m 
the htter ea«e s promise of indcmnitj may be inferred as a fiet fnmi 
the nature of the tran'sicfion (0 “Where a person invested with a 
statutorv or eommon law duty of a lumistenal chanctens railed ui>on 
to e\erei«e that dntv on the reque<;t direeinn or «lenianl of another 
and without anj default on hi^ own pari acta m a manni r vihieh 
js .apparontlv legal but is, m fact illegal aud a hreaeh of the dntv nu 1 
therohv incurs babilitv to third paTtie<s there is imphe.1 h\ hw a 
contract In the person maVmg the request to keep inilenmifie.1 the 
|VTsan havnne thc duly acainM anv liahilitv which mav result fmm 
such c\erci«e of the sup]\>.cd dutv ’ («) l/ord llavev stnicsl one 

impAvrtant application of the pnneiple in the House of IjOtvU Bankers 

ha 1 innocently pre<entetl to a eorpiration a transfer of its own st.xk 
for repstration and transferees for value fnam them viere reci'‘ewsl as 
owners The transfer to the hank tnmfsl out to he a fargerr an 1 the 
tnie owner, in an aetnn against the corparatnn enfa'vel r> 'tilulnn 
The House of Iranis dis.aCTecinc with the Osaurl of Vpjaeal helllhatlhe 
hanVr-s must in lenmify the (aarparatian jName pwl campanv lvane*s 
regret the des isi an ihmkinc that the oarpiarati an's duts v ns n at ne~ch 
(f) X (!«■') T n (*) C 

jar r IlfrXVlA 0 "aj aaa 
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‘inco it vrns tlic ginnlinn ot it<< own rogi«tor, lia\ing n 
di«crftion to miVc inquinci if Ihoughl fit, and “ m thcor) a companj 
1^ bound to c\orci®e an active fupprM'«ion to keep its register cor 
reel” (t) Agvm v\c nj tint a contracl of insunnce is a kind of 
conlnct of indemnitj But tins language vould, aince tlic Contract 
Act, be impro|>cr in India (ir) 

The pif'cnt clnptor applies in terms onl_> to cvjircss promises, 
but it should bo noted that a dutj to indemnify maj be annexed by 
operation of hw to vanous particular kinds of contract (cp s C9, p 382, 
abov e) On the sale of shares in a company the transferee is hound to 
indemnify the transferor " against future calls, whether made hj the 
compan) orhj a liquidator Thcliabibtj of the transferor m the event 
of a winding up is exactly analogous to the case of lessee and assignee, 
the former of whom is liable for breaches of cov cnant committed bj the 
latter, but being onl} gecondaril) liable, has his remedv over against 
the person primarily liable, the assignee That is the case of *l/otde v 
Gandl " (i) Tlic same Judge had said m the ca«c cited by him (y) 

“ here a part) is liable at law b) immediate priv ity of contract, which 
contract also confers a benefit, and the obligation of the contract is 
common to him and to the defendant, but the whole benefit of the 
contract is taken b) the defendant, the former is entitled to be mdemni 
fied b) the latter m respect of the performance of the obligation ” 

Commencement and Ertent of Indcmiufier’s Liability — The text 
of the Act leaves these matters undefined, and m fact the leading 
Engbsh authorities arc comparatively recent Accordingly the Cal 
cutta High Court has reviewed and followed them without citing the 
Contract Act at all (z) It might be supposed that an indemnifier 
could not be called on till the mdenmified had incurred actual loss, and 


(p) L Q R nil 4, 6 
(to) See the Transfer of Property Act 
IV of 1882, B 49, B8 to the rights of a 
transferee of immovable properly under 
a fire policy 

(*} Aofcerlsv Crotfe(1872)L R 70 P 
629, 037, per Willes J See also KtUoek 
T EntUitn (1874) L R 9 Q B 241, 
Ex Ch Authorities of this class, how 
ever, are too much implicated with the 
Bpecinl provisions of the English Com 
panics Acts to be generally instructive for 


the present pnrpose 
(sr)if(rafev Oanttt, Ex Ch (1872) 
L B 7 Ex 101, 104 
(z) Oman Jamal <t Sone Ltd v Gopal 
PaMAatlom (1028) 66 Cal 262, 1181 C 
882 . A I R 1029 Cal 203 It follows 
from that decision that s 125 must not 
be read as exhaustive , the English rules 
however, and therefore the possible 
Indian applications of them, go beyond 
the bounds of the Contract Act 
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this wns at one time smd to bo the rule of English Common Law 
Blit, according to the equitable principles which now prevail, “to 
indomnifj docs not merely mean to reimburse m respect of monejs 
paid, but (m accordance vntb its derivation) to save from loss m 
respect of the Iiahilitj against which the luderanit} has been given 
if it be held that payment is a condition precedent to recov cry, the 
contract may be of little value to the person to be indemnified, who 
may be unable to meet the claim in the first instance '* (a) Accordingly 
the existence of a clear enforceable claim — as under a judgment 
recovered — suflicca to call the mdcranificr’s obligation into action and 
m general for the whole amount without regard to circumstances 
which may affect tlio amount ultimately paid by the mdemmfied or 
tliose who stand in his place But “ (ho case is otherwise where the 
party giving the mdomnit} is concerned with the application of the 
money which ho paj s ’* (h) In the Calcutta case abov c referrei to the 
P Company agreed to act as commission agents for D forthopurclin'<o 
and sale of a certain c!n«s of goods, D midcrtakmg to indemnify tiio 
P Company against losses P Company made a pnrclmsc on heliaU 
of D from one M of goods deliverable by instalments, but D failed to 
take deliver) of the later instalments, whereby P suffered actual loss 
and also became entitled to damages for loss of commission Afterwards 
the P Companv was onlcrcd to bo wound up and the ofTicial liquidator 
sued for the amount to be made up The result of an unQunhficd 
judgment for both (a) the sum due to 31 and (b) the loss of commissiou 
would be that 31 would get onl) a divadcnd m the liquidation and 
might still have a right of action lor the balance against D Ix>it 
illiams J therefore said ** The prc'Jcnt ca*!© seems to mo to fall in 
tlic categorv of tho^c in which tlio part) giving the indcranit) is con 
Cornell with the application of tho monej winch he pa)s “ and gave 
judgment for the two sums (a) and (b) with a direction that (a) 
should bv paid In the official liquidator to AI m settlcmont of his 
clami (c) 


(a) Kcnnfdj’ I J In Lttrrfcol ilcrt 
piij* If^nrcnet Co t Cme [ION] S Cb 
C17 C35 fuller quotation of Ijsglwh 
anthontlea In I^rt Wiliam J » jufs 
mrnt In it o Calcutta ra«« laat cited 
(fc) lloellerI*J \n 


iMunnre Co 'i Cate (lOHJ 2 Ch at p 
C33 

(c) Oirwn Jamal A U-l ▼ 

ro/«JriiriLu_ir,(|I)''S)MCal 2C'’ 2*3 
ns I C fn: AIR IP'OCal 
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125. — ^The promisee m a contract of indemnity, actmg 
Rrhtsofm tho scopc of His authority, is entitled 

dcmmty holder to Tccover from the promisor — 

when sued / » i i i t 

(1) all damages which he may be com- 
pelled to pay m any suit m respect of any matter to which 
the promise to mdemnify appbes , 

(2) all costs which he may be compelled to pay in any 
such smt if, in brmging or defendmg it, he did not contravene 
the orders of the promisor, and acted as it would have been 
prudent for him to act m the absence of any contract of 
mdemmty, or if the promisor authorised him to bring or 
defend the suit , 

(3) all sums which he may have paid under the terras 
of any compromise of any such smt, if the compromise was 
not contrary to the orders of the promisor, and ^^as one 
which it ivould have boon prudent for the promisee to make 
in tho absence of any contract of mdemmty, or if the promisor 
authorised him to compromise the smt 

Sub-s 1 — This section represents tJic English law, which is best 
summarised in the notes to Lampletgh \ Brathicait in Smith’s 
Leading Cases As to subs 1, “it is ob\jous that when a person 
has altered his position m any way on the faith of a contnet of 
indemnity, and an action is brought against him for the matter agimst 
which he was ind"mmficd, nndn\enlictof a jury obtained agimst him, 
it would bo ^cry hard indeed if when he came to claim the indemnity 
the person against whom he claimed it could fight the question o\er 
again, and run the chance of whether a second jurj would take a 
different \ lew and gne an opposite aerdict to the first Therefore, b> 
reason of that contract of indemnity, the judgment is conclusive,' 
although the promisor was not party to it(d) This rule ha.s been 
followed by the Indian Courts (e) 

Snb-s 2 — As to sub s 2 , “ jn the case of contracts of mdemmty. 


Id) Parltr t L<ms (1673) L R 10 Cb misw b&i * cauM of aettoo aa aooa as a 

1035, 1050 per Mellisli L-J deewo is passed against hia , Ckmnji 

(<) Aaffjppa T TndXackala (1014)37 Lei t ^ar8lln (1919) 41 All 51 

Mad 270 , 25 I C SS8 And the pro I. C 158 

I e sj 
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the liability of the party indemnified to ji third person is not only 
contemplated at the time o£ the indemnity, but is the \ery nioMug 
cause of that contract , and in cases of such a nature there is a senes 
of axithonties to the effect that costs reasonably incurred in resistin'^ 
or reducing or ascertaining the claim may bo recovered ” (/) But 
the costs must be such as would haa e been incurred by a prudent 
man {g) 

The rule in England is settled to this effect , it is applied, indeed, 
to the case of a man who has failed to perform his contract through 
breach of a sub contract, if he sues the sub contractor, altliough tlierc 
is no agreement to indemnify the contractor^ and the gucstion is 
regarded as being of the measure of damages only (A) The costs 
reco\erable, in a proper case, are not confined to the taxed 
costs (i) 

Sub-s. 8 — As to sub s 3, “if a person has [expressly] agreed to 
indemnify another against a particular claim or parf/cuhr demand, 
and an action is brought on that demand, he [the defendant] may then 
give notice to the person who has agreed to indemnify him to come in 
and defend the action, and if he docs not come in, and rcfiisea to come 
in, ho may then compromise at once on the best terms he can, and then 
bring an action on the contract of indemnity (j) 

Rights of promisor. — This section deals with the rights of n pro* 
jfitsee m a contract of indemnity There is no provision in the Act for 
the rights of a promisor in such i contract The absence, however, of 
such a provision docs not take away the rights wlucli such a promisor 
lias according to English law, and which are analogous to the rights of a 
surety declared ms 111 Those rights constitute an essential part of 
the law of indemnity, and they arc of general application, ns tliey are 
based on ntitural cij^uity (1) 


(/) ChundtrSulvrJilo^lerju 

(ISSO) 5Ca\ 811 

(j) Oopnl T ilAnirtini J’roio^ 

(IPSSJ 10 All 631 

(^) /fammoiul d Co r Uitiifj/ {ISS7; 
SOQ IJ Dir TO, d Co V Gual 

WoUm ColUfTy) Co JISOOJ 1 Q D 413, 
Iti C A . PP 

wlrfiTe on ■ “3 


(•) llovarJ V Jjotf grort (1870) I. D 
0 Tx 43, \ (Til-ntatanijoy/t \ppa 1 aor 
laraprQ*a/la J ao (10^0) 43 3f* J 8J8, 
CO I c lot 

(i) 1 J . J I’ 8Ci‘ “‘r 

(l) f><^ MaKaranO Shfi JoJW nnj/i 
r Tht .Wrijry r/ F ait fit 
/iifi<t(i8S0) u Ham 303 
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126, — A “ contract of guarantee ” is a contract to per- 
form the promise, or discharge the liability, of 

Contract ot , , * ’ r ? r r t mt 

gnarantoc. aur? a third pcrsoTi lu casc 01 his dcinnlt ihc 
debtor,^" petson i\ho gi\es the guarantee is called the 

creditor „ surcty ” , tho pemon m respect of whose 

default the guarantee js gi\cn is called the “principal 
debtor," and the person to whom the guarantee is given is 
called the “ creditor," A guarantee may be either oral or 
^vntten. 

The contract of guarantee supposes o principal debtor (1) , the 
surety’s obligation must be substantially dependent on a third person’s 
default (m) A promise to be primanly and independently liable is not 
a guarantee, though it may be an indemnity (n) In England, howe^ er, 
this last distinction is material chiefly because a guarantee is within 
the Statute of Trauds, and therefore not actionable without such a 
" memorandum or note ’’ as is required by s 4 of that Act , whereas 
the present section crptcssly declares that an oral guarantee is not less 
vaUd than a written one As to the difference in principle between 
mdemnity and suretyship, the Indian Act docs not depart from 
English law ‘ Contracts of suretyship require the concurrence 
of three persons, namely, the principal debtor, the creditor and the 
surety The surety undertakes his obligation at the request express 
or imphed of the principal debtor,’’ on the true construction of 8 141 
as well as s 12G Accordmgly, if A enters into a contract with B , 
and C without any communication with B , undertakes for a considera 
tion mo^'Ulg from A to indcmmfy A against any damage that may 
arise from a breach of B ’s obligation, this will not make C a surety 
for B , or gi\ e him a right of action in his own name against B in the 
e\ ent of B *5 default (o) 

The mere transfer by a debtor of his property to a trustee for 
the benefit of his creditors, the trustee not undertakmg any personal 
liability to the creditors, does not constitute the relation of principal 
and surety as between the debtor and the trustee (p) 

(l) MovnUtephen v Zalewan (1871) Q B 885 

L It 7 Q B 196,202 Ex Cb, affirmed {o) PmamannaMaraihii/arY BantaTu 
in House of Ix)rd8, L R 7 H L 17 A Co (1025) 49 Mad 150, 172, 183, 95 

(m) Harbvrg India Bubbtr Comb Co r I C 154, AIR 1926 Mad 544 

Marlin [1902J 1 K B 778 C A (p) irunchfUamCktlUv Subnmantan 

(n) Cuild ( Co V Conrad [1894] 2 CJlrfft (1907) 30 Mad 235 


30-j 
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tlie liability of the party indemnified to a third person is not only 
contemplated at the time of the mdemnity, but is the very moving 
cause of tliat contract , and m cases of such a nature there is a senes 
of authorities to the eficct that costs reasonably incurred m resisting 
or reducing or ascertainmg the claim may be recovered ” (/} But 
the costs must be such as would ha\e been incurred by a prudent 
man (^r) 

The rule m England is settled to this effect , it is appUed, indeed, 
to the case of a man who has failed to perform his contract through 
breach of a sub contract if he sues the sub contractor, although there 
IS no agreement to indemnify the contractor, and the question is 
regarded as being of the measure of damages only {h) The costs 
recoverable, in a proper case, are not confined to the taxed 
coats (t) 

Sub-s. 3, — As to sub s 3, “ if a person has [expressly] agreed to 
inde mnif y another against a particular claim or particular demand, 
and an action is brought on that demand, be [the defendant] may then 
give notice to the person who has agreed to indemnify him to come in 
and defend the action, and if he does not come in, and refuses to come 
in, he may then compromise at once on the best terms he can, and then 
brmg an action on the contract of mdemnity (j) 

Rights of promisor. — This section deals with the rights of a pro 
misee m a contract of indemnity There is no provision m the Act for 
the rights of a promisor m such a contract The absence, however, of 
such a provision does not take away the rights which such a promisor 
has accordmg to English law, and which arc analogous to the rights of a 
surety declared m s HI Those rights constitute an essential part of 
the law of indemnity, and they are of general application, as they are 
based on natural equity (A.) 


(/) Pepin r Chunder Setlur MooTcerjee 
(1880) 5 Cal 811 

(j?) Gopal Singh v Bhaicani Prasad 
(1888) 10 All 631 

{h) Uammond d Oo v Bussey (1887) 
20 0 3J Div 79, Agius d Co y Great 
Weslern Colliery Co [1899] 1 Q B 413, 
both m C A , and seo pp 413, 414, 
al>or<», on a 73 


(i) Uoitard v Loitgrote (1870) 1/ 

6 Ex 43 , yenlatarangayya Appa Bao v 
}araprasada Bao (1020) 43 Mad 893, 

col c let 

(j) McHnh L J , L B 8Cb atp 1059 
(1) Sco Maharana Shri Jasialsingjt 

Fatesingji v The Setrtiary of Stale for 
/nd«o (1889) 14 Bom 200.303 
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126 . — “ contract of guarantee ” is a contract to per- 
form tlic promise, or discharge the liability, of 

Contract of , ^ ► f t ^ i m, 

guarantee sure a third pctson in case of ms default ihe 
2:btor pcrsou ivho givcs the guarantee is called the 

creditor ,t ^ person in respect of whose 

default the guarantee js given is called the “ prmcipal 
debtor,” and the person to whom the guarantee is given is 
called the “ creditor” A guarantee may be either oral or 
iVTitten 

The contract of guarantee supposes a principal debtor (1) , the 
surety’s obligation must be substantially dependent on a third person’s 
default (m) A promise to be primarily and independently liable is not 
a guarantee, though it may be an indemnity (n) In England howe\ er, 
this last distmction la material chiefly because a guarantee is vrithin 
the Statute of Frauds and therefore not actionable without such a 
" memorandum or note ” as is required by s 4 of that Act , whereas 
the present section expressly declares that an oral guarantee is not less 
valid than a written one As to the difference m principle between 
mdemnitj and suretyship the Indian Act docs not depart from 
English law ‘ Contracts of suretyslup require the concurrence 
of three persons, namely, the prmcipal debtor, the creditor and the 
surety The surety undertakes his obligation at the request express 
or implied of the principal debtor," on the true construction of s 141 
ns well as s 126 Accordingly, if A enters into a contract with B , 
and C without anj communication with B , undertakes for a considers 
tion moMng from A to indemnify A ogain&t any damage that may 
arise from a breach of B *s obligation this will not make C a surety 
for B or gi\ c him a right of action m his own name against B m the 
e\ ent of B ’s default (o) 

The mere transfer by a debtor of his property to a tnistce for 
the benefit of his creditors the trustee not undertaking any pci^nnl 
habiht) to the creditors does not constitute the relation of pnncipal 
and suretv as betw ecn the debtor and the trustee (p) 

(I) V Laltman OS“l) B SS3 

L R "Q B 1% go' 1 s Ch afllrmfd (a) Pfriamaniia J/oralBiyarr Bjnuinf 

in nouM of Lords I.. R “IT L I" A Co 40 JI*d 15C 1"; IW 

(w) Ilarhvryln-iartlUrConbCo r I C IM A 1 T l'>r4M»d M4 
J/art n [1902] I K B “"S C. V 1ni«rJl<! Jn Cl^i t 

{n)rHU f C T [isai] • (1^0-) 50M»d 135 
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A person may become a surety without the knowledge and consent 
of the principal debtor, but the only rights i\hich he acquires in that 
case are those given by ss 140 and Hi, and not those given by s H5(j) 

‘ ‘ Liabihty.” — By the word “ liability ” in this section is intended 
a liability which is enforceable at law, and if that habibty does not 
exist, there cannot be a contract of guarantee A surety, therefore, is 
not liable on a guarantee for the payment of a debt which is barred by 
tlie lav of limitation (r) 

127. — ^Anything done, or any promise made, for tbe 
Consideration benefit of the principal debtor may be a 
for guarantee sufficient Consideration to the surety for 
givmg the guarantee. 

Illustralions 

(a) n requests A to sell and delirer to him goods on credit A agrees 
to do so, provided 0 will guarantee thp payment of tho price of the goods 
C promises to guarantee the payment in consideration of A s promise to 
deliver tho goods This w a si^cient consideration for C ’s promise 

(b) A soils and delivers goods to B 0 afterwards requests A to 
forbear to sue B for the debt for a yeir, and promises that, if he does so 
C will pay for tlieiu in default of payment by B A agrees to forbear as 
requested This Is a sufiicient consideration for C ’s promise 

(c) A sells and delivers goods to B C afterwards, without considera 
tion agrees to pay for them m default of B The agreement is void 

Consideration for a contract of guarantee. — This is nothing but an 
appbcation of the wider principle that m all cases of contract the really 
necessary clement of consideration is the legal detriment incurred by 
the promisee at the promisor’s request, and it is immaterial whether 
there is or is not any apparent benefit to the promisor (s) (see p 207, 
above) 

Like any other contract, a contract of suretyship may be invali 
dated by total failure of the consideration, as where the consideration 
for an intended guarantee was postponing the sale of the debtor’s goods, 

tq) ifuUu Bamnnv Chmna Vallayan (r) Jfanjxt AfoWfevv SAuflppa (1018) 
(1010)39 Mad 965, 33 IC COS As to 42 Bom 444 , 40 f C 122 
execution of a decree against a surety (*) iSomofinja v /’ocAoi AmclunllOlO) 

(or the judgment debtor under CPC, 38 Mad C80, S3 I C 1 Some benefit 
8 145, and tho contract of tho surety to the principal debtor is indiapcnsiblo 

not being invalidated by an insufficient PetUmj* v Boi HtStrltn (1028) 50 Bom 
stamp, sec Joy mu Beim ▼ Eattn Sarlor Ij B 1407 , 112 I 0 710, A I B 19-8 
(1026) 63 Cal C15, 05 1 C 483 , A I It Bom 639 
1020 Cal 877 
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blit tlic creditor \\ns iinnble to stop the sMt for i\nnt of the consent of 
other ncccssin psrtic3(f) or \i hen. the consilient ion was Mithdrnwsl 
of a cTimiTi'il prosccntion nj»a«ist the ilobtor but the Court w ouh\ not 
sanction the w ithdnw al the offuice hemg non compoundnblc (tt) 
^\ho^c A adanncid moncj to B on n bond hjpothecating B s 
propert} and mentioning C as suretj for any balance that might 
remain due after realisation of B » property and C was no patty to 
the bond but signed a separate surety bond two dajs subsequent to 
the ad\ ance of the monej , it w as hehl that the subsequent surety bond 
w as \ Old for w ant of consulcratiou (i ) In this ca'^e it w as sai I that 
illustration (c) could be gooil 1 iw onlj on the assumption that there w as 
no priMt) between C and R ami that 0 acted morel) as a \ohm 
tcer (if) but this ippcars, to be cxactU what the illustration says 
Again the mere fact that A lends monc) toB on the recommendation 
of C IS no consideration for a subsequent promise by C to pay the 
money m default of B (i) 

This section does not of course exclude the possibility of other 
kmds of consideration Howcacr lending nioncj or supplj mg goods 
to the principal debtor and forbearing to sue him (y) arc by far the 
commonest forms of consideration for a surct) s contract In India 
forbearance to esccuto a decree against the debtor is also u common 
form (s) 

128. — The liability of the surety is co extensive a\ith 
that of the ptmcipal debtor, unless it is 

S irety s lib hty . . » , 

otherwise pirovided by the contract 

/UuiCr ( o 

\ guarantees tu li tliepaymcntof abillof eicliao^c bj C tU acceplur 
The bilhs disl onourc I by C \ ulable lot onlj forlbe omount ot the b 11 
but al o {or any interest and charges nhicli inaj 1 aio become due on it 
[^clrnnann V AArensperjer (1846) 10 M LW 00 I enterta n no doubt 


(I) Cooper V Joel (1850) 1 D > &. J ciation of the utility of illustrations ii 
240 general which cicn suggests tiat tl o 

(«) lift Ham V P«ii Prasad (1881) I illnstrations are not authontatirc 
All W N 2 (*) ilulhukurvppa v Kalhappxtdayaa 

(e) Hanalc Ham v J/eAin Lai (1877) ()9U)27SIad L J 240 2 j I C 
1 All 487 (y) As to this see Coles v PocJl (1869) 

(w) A anal lam v J/eAtn Lai (1877) L It 6C P C5 
1 All at p 490 Tho remark occota m (z) AarairiiSiny^i Slala I rasad Singh 
the course of a somewhat captions drpre (1887) All U N 52 
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A person may become a snrety without the knowledge and consent 
of the principal debtor, but the only rights which he acquires m that 
case are those given by sa 140 and 141, and not those given by s 145 (j) 

“ Liahihty.”— By the word “ liability ” in this section is intended 
a liability which is enforceable at law, and if that liabihty does not 
exist, there cannot he a contract of guarantee A surety, therefore, is 
not liable on a guarantee for the payment of a debt which is barred by 
the law of limitation (r) 

127. — ^Anything done, or any promise made, for the 
Consideration benefit oi the prmcipal debtor may he a 

for guarantee sufficient Consideration to the surety for 

givmg the guarantee 

IllustralioM 

(a) B req.uestsA to sell and deliver to him goods on credit A agrees 
to do 80 provided C will guarantee the payment of the price of the goods 
C promises to guarantee the payment in consideration of A s promise to 
deliver the goods This is a eidficicnt consideration for C s promise 

(b) A sells and delivers goods to B C afterwards requests A to 
forbear to sue B for the debt for a year, and promises that, if be does so 
C will pay for them in default of payment by B A agrees to forbear as 
requested This is a sufficient consideration for C s promise 

(o) A sells and delivers goods to B C afterwards without cousidcri 
tion agrees to pay for them in default of B The agreement is void 

Consideration for a contract of gnarantee — This is nothing but an 
application of the wider principle that in all cases of contract the really 
necessary element of consideration is tbe legal detriment incurred by 
the promisee at the promisor’s request, and it is immaterial whether 
there is or is not any apparent benefit to the promisor (s) (see p 207, 
above) 

Like any other contract, a contract of suretyship may he mvali 
dated by total failure of the consideration, as where the consideration 
for an intended guarantee was postponing the sale of the debtor s goods, 

(g) Mulhu Paman -7 C/iinna Vallayan (r) Manju ilahadcvv iSAimpiiatlOlS) 
(1910)39 Mad 965, 33 1 C 508 As to 42 Bom 444 , 401 C 122 
execution of a decree against a surety {*) Sorjiohago v i’aeAai/rflici'an(l913) 
for the judgment debtor under CFO, 38 Blad 680 22 I 0 I Soniobencft 
B 145, and the contract of the surety to tho principal debtor w indispensillo 
not being invalidated by an insufTcient Peslonjt v Sat 2ItAerbai (1023) 50 Bom 
stamp Bco Joj/ma Berea V Eaain Sarlar LB 1407, 112 1 0 740, A IB 10-3 
(1020) 63 Cal 616, 051 C 483, A I R Bom 630 
1020 Cal 877 
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but the creditor is unable to stop the sale for u nnt of the coii'^cnt of 
other iiecc«53irr pirties (i) or Tvhert. the considention u is i\ ithdraw il ^ 
of a criminal prosecution against the debtor but the Court ivould not 
Piiictiou the u ithdraw nl the offence being non coinjioundiblo (ti) 

IVhcre A ndinnccd money to B on n hoiul h}^othocitmg B s 
propertj and mentioning C is suretj for any balance tbit might 
remain due after rcalisition of B » propertj and C was no party to 
the bond but signed a scpiratc surety bond tw o tlij s subsequent to 
the ad\ ince of the moncj , it w is held that the subsequent suret j bond 
W 1 S \oid for want of con‘»idcntioii (t) In this ci«e it was «iii I thit 
illnstritioii (c) coul 1 be good 1 iw onlj on the assumption that there w is 
no prmty between C and B ami that 0 acted increlv ns a aoUui 
tecr(u) but this apicars to be exaeth wbat the illu'stntioii sij 
Again the mere fact that A lends nioncj loll on the recommendation 
of C IS no consideration for a subsequent j romisc In C to j ij the 
money in default of IJ (x) 

This section docs not of course exclude the possibihtj of other 
kinds of consideration Koucicr lending monoj or suppljing gooils 
to the prmcij al debtor and forbearing to sue him (y) are bi far the 
commonest forms of consideration for a suret j s contract In Indii 
forbearance to execute a decree against the debtor is also a tommon 
form (*) 

128 . — ^Tiie Iinbilitj of the suretj is co extensile with 
that of the prmcnial debtor unle-'s it is 

Surrl) n nb lit\ 

otherwise proiidcd bj tlic contnet 

llUtln H 

\ ^unrant tu II the pajiu utof s t> II t \ lun^c I j 1. tl • '\ri lur 
T1 c I llt< d 1 onouml 1>C lisIsllritiUfrllrar uanl ft) ) II 
l t #1 o f r «n\ inlriv»t an I cl arpra «l 1 ina> I a»c lirc«rer due n it 
( tflfrmnnn > i)lrrn#/vf 7 »T (1SI6) 10 M 4 \1 W I mtrrt* n no doul-t 


(0 Coor" V Joel (iSo9) 1 n I 4 J 
eio 

(a) lux ravK V Iku rwakl (ISSi) i 
All 1\ \ 2 

(r) \aadl /'am r JUfl « IaI 
l All <S* 

(v) Xfl.fll latnx VcA.m /^ (IS— ) 
1 Ml at p <a0 Tbe renarl. creer* la 
tlK* eoupxf ol a aotsea bat capu^a* dep^ 


nation ul tlie ut 1 1 \ of lUuitnt on* t 
prneral «li) It even list tl^* 

illn.tntioni bit not autLontatire 
(r) JfatAaiamppo r Aa 
(1114)2“ Mad 1 » “O 2^1 C ““o 
(*) 4i to ttu KT CJ t * I atl flv'^ ) 
L.1 SC I r 

( ) Xeftt a*‘ali J/ai / ^ • 1 

(11^) Ml 1\ N I- 
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that a party who guarantees the payment of a bill is liable for all that the 
principal -nould be liable for,’ per Pollock, C B , at p 103] 

Illustrations 

[A guarantees to B the payment of rent becoming duo from B to C 
B fails to pay the rent A la liable for the rent, but not for interest on the 
rent, unless the bond coiitainedsomesachnords as‘ with interest thereon’ 
Maharaja of Benares y //or Aoroin Stnjh (1906) 28 All 25 

Z wites to A , who holds B ’s promissory note, that B will pay the 
principal and interest withm three months “ if he does not so pay, I shall 
have the note assigned tomynamcandpayyouthoprmcipal and interest 
This IS not a special contract of guarantee, but an ordinary contract of 
suretyship in which terms implied by law (see s 141, p 498 below) are 
expressed, accordingly both Z and B are liable to A ChoTcalinga CheiUar 
V Bardayuthafanx CheUiar, II3 I C 337 , A I R 1928 Mad 1262 ] 

ftoof of surety’s liability. — The liability must be proved against 
the surety m the same way as agamst the prmcipal debtor A ]udg 
ment ox award against the principal is not admissible as against the 
surety without a special agreement to that effect “ In an action 
agamst a surety the amoimt of the damage cannot be proved by any 
admissions of the principal ” (6) The present section is merely a 
ic enactment of the Common Law (c) 

Liability for whole or part of debt. — ^There is an important distmc 
tion to be observed as to guarantees limited m amount A man may 
make himself a surety, ** with a limit on the amount of his liability, for 
the whole of a debt exceeding that limit ” , and a guarantee of limited 
amount for an ascertained debt is presumed to be a guarantee for the 
whole 

But “ where the surety has given a contmumg guarantee, limited 
in amount, to secure the floating balance which may from time to time 
be due from the prmcipal to the creditor, the guarantee is as betu ecu 
the surety and the creditor to be construed, both at Ia^\ and in ciinit} , 
as applicable to a part only of the debt co cxtcnsi\c ^Mth tlic amount 
of his guarantee, and this upon the ground, at first confined to equity) , 
but afterwards extended to la>\, that it is inequitable in the creditor, 
^\ho IS at liberty to increase the balance or not, to incrcise it at the 
expense of the surety ” (d) Evidence of contrary intention is of course 
admissible m cither case But, in the absence of sucli c\idcncc, the 
bii rct} uho has guaranteed the whole debt vitb a limit of hin Inbilifj 

(b) Fx parte louny(188l) 1C Ch Dir Bom 047 050 

07j {d) HU* \ I rna, iitl (IS’C) I T < Dix 

(<) //n;arimaf ^ AruAnarop (I 8 SI) 0 157, 103, C«r ptr Hhctbum J 
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docs not acquire any rights ol subrogation or contribution (see ss 1 10, 
141, 146, pp 496, 498, 507, below) until he his paid up to that limit, 
whereas the guarantor of a Boatmg balance up to a limited amount is 
deemed to be surety only for that part of the debt, and is entitled to 
the benefit, in rateable proportion, of any dmdends paid bj the estate 
of the prmcipal debtor 

Thus where A guaranteed Z against trade debts to be contracted 
by 51 “ as a runnmg balance of account to any amount not cxcecdmg 
£400 ” and 51 became indebted to Z for £C2o and made a composition 
with his creditors for 8s Id in the pound, Icaaing a balance of £365 
duo to Z , it was held that, as between A and Z , A u as entitled to 
deduct from that balance the amount of the dmdend paid upon £400 
the maximum of A ’s guarantee and was liable to Z only for the 
difference For the guarantee was on its true construction onl> a 
guarantee for £400, part of M ’s entire debt to Z , not a guarantee for 
an unknown amount with liability luxated to £ 100 and, that bemg so, 
the dividend paid by 51 was to be applied ratcably m reduction of c\ eiy 
part of the debt and the liability of A on the part for which he had 
imdertakcn was diminished accordmgly (e) In a later case, held to 
be mdistmguishablc from this il was said ‘ If a person guarantees a 
limited portion of a debt, all the authorities show that if he pays thot 
portion he has in respect of it all the rights of a creditor The question 
IS whether the guarantor means ‘ I will be bable for £250 of the amount 
uhich A B shall owe you ’ or ‘ I will be liable for the amount which 
A B shall oneyou subject to this limitation that I shall not be called 
upon to pa} more than £250 It is true that a surety ma} enter 

into an obligation to he liable to a limited amount for the ultimate 
balance remaining after all mono} s obtainable from other sources have 
been apphed in reduction of the debt But such an intention ought 
to he clearly expressed (/) 

A surety s liability to pay the debt is not removed by reason of 
the creditor s omission to sue the prmcipal debtor The creditor is not 
bound to exhaust his remedy agamst the prmcipal before suing tbe 
surety, and a suit may be mamtamed agamst the surety, though the 
prmcipal has not been sued (^) 

(e) Batdwll T Lydall (1831) 7 Bing 168 
489 , 33 B It 640 (y) Sanlaiia r Ttrupaishapa (1883) 

(/) ffo6son V Bom (1871) L R 6 Ch 7 Bom 146 LacUman v Bapu (1600) 
792 794 (Lord Hatlierley) ci> lEi Bit 6 Bom H C A C 241, TofaLot v 
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Surety’s liability where original contract is void or voidable.— This 
section only explains the quantum of a surety’s obligation when the 
terms of the contract do not limit it, as they often do. It does not 
follow, conversely, that a surety can never be liable when the principal 
debtor cannot be held liable. Thus a surety is not discharged from 
liability by the mere fact that the contract between the principal debtor 
and creditor was voidable at the option of the former, and was avoided 
by the former. And where the original agreement is void, as in the 
case of a minor’s contract in India, the surety is liable as a principal 
debtor ; for in such a case the contract of the so-called surety is not 
a collateral, but a principal, contract (A). 

In tlie case of an agreement guaranteeing an employer against loss 
by the misconduct of a person employed as agent of the guarantor, the 
loss to be recoverable in a suit against the guarantor must be shown to 
have arisen from misconduct on the part of the agent in connection 
with the business of the agency, and to be within the scope of the 
agreement (i). 

Administration and surety bonds. — The liability of sureties under 
an administration bond docs not depend on the validity or invalidity 
of the grant. Nor is the bond void merely because administration iras 
obtained by misrepresentations of which neither the Court nor the 
sureties were aware (j). The same principle applies to surety bonds 
passed under the Guardian and Wards Act (i). See notes to s. 20, 
p, 137, above. 

Limitation. — This section must be read together with the Limita- 
tion Act, and not so as to nullify its prowsion limiting the time within 
which a suit must be brought after the accrual of a cause of action. 


A’uru5i'nyai{lSCC)4M.n.C. 190 ; Karim 
Salhsh V. nUhul Das (1882) All. W. N. 
132 ; InaynluUah v. Rani (ISSG) All. 
W. N. 300 ; Surdtt Singh v. Gujjar Sing 
(}010) r. 11. 93 ; Depal DaU Chaudhars 
V. Stcy. of Slate, 118 I. C. 443 ; A. I. R. 
1020 Lah. 303. 

(h) Kashilta v. Shripat (1891) Id Bom. 
C97 ; Sohan IjoI v. Puran Singh (lOJC) 
Tunj. Rce. no. Cl, p. 105; 33 1. C. 637; 
Jndar Singh v, Thalar Singh (1021) 2 
Lnh. 207; C3I.C. 38". 


(») Sri Kishen r. The Seerelari/ of Stale 
for India in Council (1885) 12 Cal. 143. 
Thb was a case on Iho construction of an 
undertaking In the nature of a " fidelity 
guarontcc ” on very peculiar facta ; tho 
Contract Act ia not referred to at all. 

(j) Debendra Nath Dull v. Adminis- 
(ralor-Otntral of Dengal (1009) 33 CaJ. 
713 ; (1003) 35 Cal. 955 ; L. R. 33 I. A. 

100 (r.c.). 

(l) Sant Chandra Roy r. Rajont 
Jlohan Roy (1008) 12 C. W. N. 481. 
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The p'A} ment of intrrcst ihrrt'fott*, 1»3 n debtor before the CTpirntion of 
the j^crioil of Imiil'ilion doe** not gne n freob st'rrtuig pouit for limit nt ion 
ngiin't tbo ‘!nrct> under p 20 of the Liimtnt ion Act c\ on m the nb«enec 
of 1 prohibition b\ the puretj ngiin^t the jn\mcnt of interest b^ the 
delitot on hi'» necounf Pnj ment of intore*'! I)\ the ilobtor could not !)c 
reginled ft** mide b) ti person liiblc to piy tlic ptirctj 's debt, nor cm 
the FUrctr be, for the purpose of th^it pection, considered the agent of 
the pnncipil duly authonseil to pi) the interest ( 1 ) “ The fict that 

the interest w 11 pud with the knowleilge and consent of the suretj and 
Cl en at hii requcpt, mikea no iliflorenec unlcsa the circumstmcca could 
be piid to render tlic pivment one on l>ebilf of tbc surct) ” (m) 

Sec al'o the commontity on 8 13t,p 18G, belou 

129. — giiimntcc which extends to a 
' senes of tn\ns.iction3 is called n “ continuing 

guaraiitoo.” 

(«) A , m eonuJ^nlion tint n will employ C m collecting the niiU ot 
U < ysmindan, promivs 11 to W rrspon«il>le, to the emoMnl of B 000 rupees, 
for the due collection tn 1 parment 1 > C of those rrnlK Thu is a continuing 
piifantce (®ee /Jueya I fiya CAet«/Aufy > l>ary^ Piuh J oy (lOJl) 55 Cal 
154, 1091 C A I It 1023Cal COl.vliercthisiUustmtioaisrcltcdon ] 

(b) A puranteea pajmcnl to It . t ten denier, to the nmount of £100, 
for any ten be ms), from lime to time. toppI> to C h suppliesC Mithten 
to nboic the Tnlae of £100, end C pia** It for it Afterwards II supplies 
C with ten to the snloe of £200 C fnlls to pnj Tho pusrnnlec gieen by 
A waincontinuinggUsnintec.nndlieHBccorOingly liable to 1) tothocitcnt 
o{£100 [I acts simplified from II oofs /Viestn<r(18C7} L It 2rx CC,2Si] 

(el A guarantees psj ment to It < f th*'! rice of fuc sacks of Hour, to be 
dclniredb^ U to C , on 1 to bo piil fur tii a month It lidiMrs fi\u sacks 
to C C pays for them Aftemard* It «! liaers four sacks to C whiih C 
docs not paj for Tho guarantee giaco bj A was not a continuing guarantee 
and nccordinglj hcianot lial Icfortho priccol the four sacks [Anyv Ororcs 
(1829) 0 Itin„ :-0l 

Continuing guarantee — ^Wliethcr m n pirticular case a guirantcc 
13 continuing or not is a question of the intention of the parties, “ as 
expressed by the language they hai e emplo) ed, understanding it fiitly 
m the sense m which it is used , and this intention is best ascertained 
by looking to the rclatw c jxisjtion of the parties at the time the instru 
mont 13 written ” (n) Surrounding circumstances must be looked to 

(l) QoyalDa}t\ (7opafiJm5onu(l003) 44 Cal 978 093, 29 I C 705 

28 Bom 248 («) BobiU C J . Cofts v Pad (1869) 

(m) Drajendra huhort t Ilindtutan L It 5C P 05, 70 
Co optrafite /fwtirance Socirly Ltd (1017) 
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“ to sec >\ns the subject matter A\liich the pirtics h-id m their 
contemplation ^^hcn the guarmtcc was gnen” (o) A guarantee m 
this form “ I, M , ^Mllbc ansi\erabIefor £50 sterling that Y , butcher, 
maj bu) II \^ns held to bo a continuing guarantee to the extent of 
£50 uhen it appeared from the circumstances that the parties contem 
plated a continuing supplj of stock to Y in the u n> of his trade The 
Court lias pouer “ not to alter the language, but to fill up the iubtrii 
luent wJierc it is silent, and to apply it to the subject matter to which 
the paities intended it to be applied ” (p) In construing the languagt. 
of the paitios t!ic whole of their expressions must be looked to, not 
merelj tlio opcriti\c words Thus the following words were held to 
show that a guarmtoc, which otherwise might ha\c been confmed to a 
single transaction, avns intended to bo continuing “IlaMiig c\erj 
confidence in him, he has but to call upon us for a cheque and IiaNc it 
w itli pleasure for any account he ma) haa c w itli ) on , aud w hen to the 
coutrarj wo will write jou ” ( 5 ) 

B became suretj under bond to Go\ trmuent for the treasurer of a 
collcctornte Tlic collector j eailj examined the accounts and struck a 
balance winch lie certified to be correct B on each occasion executed 
a now bond, but the old bonds were not cancelled or gi\eii up On 
subsequent mquirj, the treasurer was di^coacrcd to ha\o cmbcz/lcd 
niouej s during each 5 oar It was held that, on such diaco\ cries bcinc 
mule, B was still liabU under the old bonds there ha\mg been no 
noN atioii (r) 

A guarantee of the fidehtj of a person ajipomted to a place of trust 
m a bank is not a continuing guarantee {$) Kor is a guar uitce for tlic 
p ment b} m^talments of a sum certain w ithm a definite time (/) 


130. — A coutimung guarantee may at any time be 
lovocititn of rcaoked by the surety, as to future tranaac- 
un.fi .u.r ^lons, by iioticc to tlic croditor 

(0) \SiUr 9 J lltSftUs V<ifotra(lSG9) («) Sen \ i ml p/27fn;<jf (10.0) I I 

1 R 4C r CO' Cao 17 1 \ Kl , CS I C 1 yufrrf, wl cthor 

(1) lb nnl iKrMontaguc Smith J at m tlo rnrticuhr ci»«o thorc woi am 

p j^uMtintcp nt all D -17 I A nt p 

( 5 ) \ 0 tt 1 a 3 \t * Huh Co ^ Doltnit 170 
(IS-a)I 1 SC r raj (q t SfCj cfsialeil^ ) 

(r) Ija’a 1 tnahxlhar \ Coffrnmrnt 2S ll I U toJ , Oo I C -IS \ I 1 
0 / (IS'.) a n I r ai I U M lO.OUom 103 
I A ^0 



RbVOOATION 01; CONTINUING GUARANTEL. 


illiuIrtiltoM 

(a) A , m consideration of B 's discounting, at A ’s request, bills of 
exchange for C , guarantees to B , for twelve months tho duo payment of 
all such bills to tho extent o! 5 000 rupees B discounts bills for C to the 
extent of 2 000 rupees Afterwards at the end of three months, A revokes 
the guarantee This revocation discharges A from allliability to B for any 
subsequent discount But A is liable to B for tho 2 000 rupees on default 
of C 

(b) A guarantees to B to the extent of 10 000 rupees that C shall 
pay all the hills that B shall draw upon him B draws upon C C accepts 
the hills A gives notice of revocation C dishonours the bill at maturity 
A IS liable upon Ins guarantee 


Future transactions — The words " future trausactions ” must be 
taken to imply that the operation of this section is confined to cases 
where a series of distinct and separate transactions is contemplated 
It is otherw isc in the case of an entire consideration “ Where a con 
tmuing relationship is constituted on the faith of a guarantee the 
guarantee cannot be annulled during the continuance of that relation 
ship ” , and as the surety could not determine it himself by notice so 
Ills death docs not tclie\e his estate from liability , the nature of the 
transaction implies a contract to the contrary imdcr s 131 The father 
of a person admitted as an undcrwTitmg member of Lloyd’s (a position 
from which he could not be removed except for certam causes specified 
in the rules of the association) gave a guarantee to Lloyd’s " for all his 
engagements in that capacity ” , it was held that the guarantee was not 
confined to transactions withm the society, that it was not reaocable 
while the son continued to be an undcrwritmg member, and that the 
guarantor’s death did not revoke it («) 

]3ut a material change m what we may call the guaranteed situa 
tion may justifj a rev ocation Thus, in the common ca^e of a con 
tmuing guarantee for a servant’s honesty, proved dishonest} on the 
serv ant’s part entitles the surety to sa} ’ After this 5 ou must emploj 
such a man, if you will, at jour own peril (t) 

Illustration (a) w as evadentlj founded on the case, fairl) recent at 


(u) Uoyde v Harper (16S0) J6 Ch 
Div 290 (Fry J ) (sev hia etaUment of 
the principle at p 306 qnoted above) 
and G A 

(i) Phillips V Foxall (1872) L R 
7 Q B C66, 677, CSl, following on thia 
point a dictum in Duress t Ere (1S72) 


L R 13 Eq 450 45S , but this u not 
tho only ground for the decision Sec 
8 139 p 49l, below The last mentioned 
case, turning as It does partly on the 
peculiar rules as to instruments tinder 
seal, is not m itself of much value for 
Indian purposes 
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tlu tunc, i)7Uf't(tr) Thoiruthi'! n:, the judgment of the 

Court exphins flint I ’sgtmrmt<.cismwhcircumslnncc'?notIungbut 
nnoffir until B Iin«i nctod upon it bj ili counting a lull , for ifB do ^ 
not pronu«5t to di count C bilK, there i<5 no mum ditto Itgal dotrimi at 
to B AMicn B doct discount ft bill, V \ oiTtr bccoiuos a pronu t to 
tluitcxtcnt and <50 from time to tmio 1 he standing offend thenfon 
rttocihlcb} V ataiutmie “ This promise 1)\ it elf ere itcMioohligi 
tion It i'' 111 effLct conditioned to he binding if the pliintifT acts ujion 
it, eitlur to the bmcfit of the defendant, or to the detnnunt of bun tlf 
But, until the condition has been at lo ist in pirt fulfilled tlie defi ndmts 
ba\e the pouer of re\oking it A\e toiibider i ich di Lount is a 
sipirate triu \ctioii, ertatiug a Inbilit) on the difiudint till it is 
rip lid and afUr rtpuiuciit k u mg the pronu i to h i\c tht ‘‘inu 
ojHMtiou tint it had btfore nn> di lOiint u ii midi ind no mon 
Vtconluigl} ln\e lure to do not \Mth an) ptiulnr kature m the 
rihtious of pnncipil and autet),but vith an nji] lu ition of the gimril 
ConimouLiw doctrine of con«idention 

Notice — Tlu imri dnuil of liibdit) b\ the suntx in a preMous 
«mt instituted In the treditor against him and the prmeipil docs not 
optMto as a notice uiuk r this <ectioii (x) 

Sureties for fruardiaus and administrators — 5 hi liigh Court of 
Bomba^ (p) holds that this «cction docs not ajipK to a sureta bond 
n quin d b\ the Court on the appointim nt of a gnardi ui of the j niporl) 
of ijnmnr The •sunla in that ri'=eajy>bo<l lo the Court to 1 1 nl i el 
from lus obligitiou as suih on aicount of tlu gumlian'siu didinuu tr i 
tionofthonunorsi (it*, but tlu Court nfu id the apphcitioji st itmg 
that the \er\ objiet < f nqumng «uch sicurita a\as to guirinln th 
minor against such nu conduit or nu luanagiiucnt on the jart of tlu 
guanliau ’ The Cdeutta lli»h Court, hoaveair Ins hell tint tin-' 
section applies to a surct) loulpa idumUrtheProbateand \duunis 
frition \cl \ <>fl‘\‘51 and tin! a s»n tv for the a Imuijstntor of an 
i t ite can as to future trin ictiiii b\ gi\ing notice, I e nl a« 1 fmn 
Ills obligation ns surit) on account of mal ubnim tr ituin of tlu i t ili 

(it) (ISC.) 12 C r \ "4S 133 (J-) i V Zo’Aa. \ 7 ji i tun (IWW) 2' 

It r 401 linch <^ 0 ) Ca S- ivn t «><• Kora 41s 

th^]u()fT«fnlt.fIlspc*lU> I J In V/pm-n (jr) r« Cf tiU fArrtrJa 

s C -<j..(ls*')-Ch l)iT IM I'l (ISOIJlPlton 21V 
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by tbc administrator { 2 ) As to tlic Bombay case it was said that, 
though it w as similar m principle, the surety there had a remedy mas 
much as he might have applied to the Court as the ne-rt friend of the 
minor for the discharge of the guardian, while m the Calcutta ease the 
surety was absolutely without remedy, for, bemg neither a legatee nor 
a creditor, he could not take an} steps to protect either the estate or 
lumsclf by institutmg administration proceedings On the other hand 
the hladras High Court has held, following the prmciplo of the Bombay 
decision, that this section does not apply to surety bonds passed imder 
the Probate and Admmistration Act “If the section applies, the 
* creditor ’ would presumably be the obbgee under the bond, t e , the 
Judge or Registrar, and the surety could, u ithout any action or any 
other legal proceeding, put an end to his liability by giving notice to the 
Judge or Registrar This is contrary to established practice and might 
lead to great mconvemence ” (a) However this may bo, a surety 
accepted by the Court for a receiver appomted under a mortgage 
decree cannot discharge himself by notice to the decree holder given 
u ithout the consent of the Court (6) 


131. — The deatli of tRe surety operates, m the absence 
iu>ocation of contract to the contrary, as a lovoca- 

^ Continuing guarantee, so far as 
regards future transactions 


Contract to the contrary ” — ^The English rule appears to be that 
where there is a guarantee subject to revocation by notice, and the 
surety dies without having revoked it notice of his death to the creditor 
(or at all ea ents of his death leaving a n ill) operates as a revocation (c) 
But this does not go^ ern the construction of the present section (d) 


(:) Jtftj Aflrain t FuI Xumor* Dfr* 
(1001) 29 Cal CS 

(a) Subrot/a C^Uf/T Jlagammall (IDOo) 
23 ilad 161, relymg prmcipalfy on Jle 
StarL (18CC) L It 1 T & M 76 to which 
it was observed the attention of the 
Calcutta Court was not drawn In the 
Calcutta case the surety proceeded by an 
oppheafNin m the probate proceedings 
and in the Hladraa caae a regular tutl 
The Madras Court said that the surety 
was not entitled to relief In cither ease 


(6) Jlafxmrd Ah Manoojtt v llotctaon 
Dm (1925) 30 C tv N 2CC 93 I C 
606 , A I B 1926 P C 32 
(e) Cmlthart v Chmtnison (1879) 6 
Q B D 42 judgment on further eon 
aideration by Bowen J See, however, 
(I895j I Ch at p 577, and per Cotton 
LJ,Beclxl(T ilddyman (1882) 9 Q B 
» -63 792 

(d) Durya Pnya Choudhury T Dsfpo 
Pod# Boy (1927) 65 Cal 151,169, 100 
I C 752 . A- 1 R 1923 Cal 2CU 
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Vil expri'c. pro\ i ion *1 guirmtor or nnv d«.tir 

mine the crnarintcv hy notice is in example of «nch i contnet to the 
contrirv is this •^tion contemplatt'- , in «nch i rut. mere noticx of 
the dc ith TViU not lie enough (c) 

It lx bv no means cleir fhit tht jire.xent 'section vtjtov the nih 
rither thin in exception , itmvnte the ‘ contmet to tht contrirv 
necil not be in cxprt«\s term 

"Whext. jnnmntecd pavnient of rent to i lesitor md B in turn 
pToimvHi \ to be re.}v»n ible for dl ixnt thit nucht not bt p,\id bv tht 
Ics'ee, ind Trhich he micht niwkr hix guinntee Kvoine Inbk to p.i\ 
It ■^ris held th it iscnininc thit the 1 liter tr-in'siction iv- v a contmnmc 
snnnntetjitinsnonxrohcdbrB sdeith mdthitB’ ri-pTex<.nMti\t 
wi? liable to for rent paid bv \ to the Kx*ot iftcr B s deith on 
f iilure of the hssce to p.ix the lame (/) 

Compare i 20^ p o^5 btloxr is to the detenmnition of m 
i"tnts mthoTitv 

132. — ^AVliere two perxon*^ contrict with n third person 
L aiuhtr cf ttra to uiidcrtAhc ft cortAui liibiUtv and iKo con 
with each other thit one of them ibill 
\nh\Q onlv on the dcfiult of the other, the 
third jicr^on not bema i pirty to such con- 
t'-b trict, the hibihtv of eich of such two persons 

to the third persm under the first contrict is not iffected by 
the existence of the «econd contrict, ilthonch tuch third 
person nnv hire been aw ire of it5 existence 

3H 

\ iad B nslc * joial iiid *«TOJ»l I’m'nixiomvc'tf to C \ r-»Vr*it 
uiUcX^<Tin-tri -r^A-dC Vrcvstii* mlthf ti“*e'wVa ci»d-' 

\^toll!ekrf"(rl<<d-vc'C f»deiVt> ^ A« f ' B »« ri' 
t s a » Jt tr C, A-Aia*t \ cjva ftotc 


Joint debtors and suretyship — ^This ml - 1 el mcntirr *•> fir i** 
ecKV* , bu* It Is matcml to ob-^nc that it doc' not oxt<r 1 Iwond 

(<) ^Crtjirr [ls15] 1 Ch m. F.-- Ch «^-6 l.VV5«P>3d H-r' ▼ 

wjfr ATd T-ort t- lfs$ oreij ifcljtwTnAi XI j* (P'' ) *1 

Ata: — laccarti cil4» A-d T««oe \11 13J Cl I C- 15^ 

r-a.-’A-, T (iscx) 1 H a, c (/) c ->4. I T rj-i.s*». 

rn ng^» r (is"3) l. n. s <i«.ss) lo \n xu 
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iitrril ono of two joint ilobtnr^ i* to tli'' VnonI«sl"o of 

tlio rmlitor, in firt n ?nrct\ for th** other Iw’tttern tlieni''el\r« hj« 
immednto Ini j1iI\ to the rmlitor n not qinlifietl, Imt he i« rntif le«1 to 
fJie nphf^ of T Ftirrfi im ler the folloirinc •eeftorn m ITI, IT' 
\\ hen two or more per«on« 1»onn 1 ft' foil ilehtor^ nmnpe either nt tlf^ 
time when the <lp1it wi' rontr'icte<l or piih'eqnenth tint in/er fc one 
of them flnll onh lie Inhle nFiirett, tlie crc«litor after lie In' notire 
of the nmnpement mint do nothing to prejinlicc the mterc'l' of the 
'iirctv in an) que<tion with hi' co-'lehtor' Tint npj>e'ir' to me to I>e 
the law ft' Fettletf In the jmlgment' of thn Ifnn«e m Oilrlnj \ P,i* 
}rlJcr{q) and Oirrrn/7, fii/rney «{ Co \ Onrntnl /iri/inrml Cor;»oni 
fion ’ (h) Thn inelude' the fi«e where one meml>er of n firm retire' 
m<l another continue' the l»u»ine«' nn<! npree' to indemnify tlie out 
going partner there the rctirc<! jnrtner In' the nght' of a 'ureta (a' 
to discharge hv pning time an ! the like) ft' ngam«t a rre<litor Ina mg 
notice of the dis'olution and jt' (omn (i) 

There need not he anj n-wnt hj the ernhtor much Ic'.' n new 
agreement to accept the pecondara debtor in the relation of 'uretN (j) 

In two Indian ca«o' both decide«l under the 1 ngli'h hw, the 
opinion waa expre"ed that if the rre«Iitor with knowledge of the 
contract between the co-dehtor' doc' nnj of tlie acts siiecified in 
S3 133, 131 or 135 the legal con'cquencc of which n the dneharge of 
the surety, the debtor, who is m fact a surctj will thercb} bo dis 
charged from liability (1) 

The proMsions of tlin section do not appl^ where the habilit} 
undertaken is not the same A party who accepts bills of exchange for 
the accommodation of another is not precluded bj tlus section from 
ploadiflg that he iraa an sccommixlation acceptor onl} Tio hahihty 
undertaken by the acceptor and drawer of a bill is in no sense a joint 
liability, and though they each contract to pay the same sum of money 


(?) (1830) 4 Cl &F 207, 4211 R 1 
(A) (1874)L R 7n L 348 per Lord 
W»tsoa, House v Bradford BanJnng Co 
[1891] A C 686, 698 In -Sixnf« v Red 
man (1876) 1 Q B D 636 Oaldey r 
Pashtller was not rightly understood 
See per Lord Ilerschell, [1894] A C at 
p 691 

(i) Goldjarh y Bartltit [1920] 1KB 


639 

0) Wylhti y Lahouckert (1858) 3 Be 
G & J 595 590 121 B B 238 242 
(t) SciPunehanunOhosev Dalj{l875) 
15 B L R 331 (the jndgment refers at 
its very end to s 132 of tho Act) 
BoTjtban Das y Bfiagtcan Das (1871) 7 
B L B 635 




THE INDIAN CONTKAOT ACT, 


tliey Contract severally in different ways, and subject to different 
conditions (1) See Negotiable Instruments Act, 1881, ss 37, 38 


133 . ^Any variance, made without the surety’s consent 
* _ , HI the terms of the contract between the 

sutetj by variance pTiiicipal [s?c] and the Creditor, discharges the 

m terras of con x • . i ^ ° , 

tract surety as to transactions subsequent to the 

variance 

Ittustrations 

(a) A becomes surety to C for B s conduct as a manager m C a bank 
Afterwards, B and C contract, without A s consent, that B s salary shall 
bo raised, and that be shall become liable for one fourth of the losses on ove 


L C 226 , 88 R R 60 ] 

(b) A guarantees 0 against the misconduct of B m an office to which 
B 13 appointed by C and of which the duties are defined by an Act of the 
I<cgulature By a subsequent Act the nature of the office is materially 
altered AfterwardsB misconducts himself A isdiscbargcdbythecbange 
from future liability under his guarantee though the misconduct of B is m 
respect oi a duty not aSected by th* later Act [OsicoW v Ifayor of Berictck 

' (1856) 5 H h C 8W (the rule of law was undisputed and the only question 

considered was whether there had been a material alteration in the office) , 
Pyhutv Oi66 (1856) 0 E VB 902, Oil, also treating the rulo as settled] 

(c) C agrees to appoint B as his clerk to sell goods at a yearly salary, 
upon A a becoming surety to C for B a duly accounting for moneys received 
ly him as such clcrl Afterward^ without A s knowledge or consent C 
and B agree that B should bo paid by a commission on tho goods sold by 
him, and not by a fixed salary A is not liable for subsequent misconduct 
of B 

(d) A gives to C a continuing guarantee to the extent of 3 000 rupees 
for any oil supplied C to U on credit A/teruardsB becomes embar 
rassed, and without the knowledge of A , B and C contract that C shall 
continue to supply B with oil for ready money, and that the payment shall be 
ujiplied to tho then existing debts between B and C A is not liable on his 
guarantee for any goods supplied after this new arrangement 

(e) C contracts to lend B 6 000 rupees on tho Ist "March A guarantees 
repayTuent C pays the 5 000 rupees to B on the 1st January \ isdis 
charged from his liability, as the contract has been varied inasmuch ns ( 
might sue B for the money before the 1st 3Iarch [Eonatr \ C^or (ISlMt) 

4 Bcav 379, 0 Bcav 110, 5a R R H3] 

Variation oi contract between creditor and principal —Tins is n rule 
of long standing, thus expressed by Ijord Cottcnliam “ Any tnrmnco 
m tbc agreement to which the surety has suhsenhod, which is undo 
xMthout the surety’s knowledge or consent, ithich may jircjiulico him, 

(0 Tojose T Baal c/iJen^M1877)3 Co r Ontntal Ftnnnml Cerjxmfion 
Cal 174, 184 Cp Orerend, Gurney rf- (1874) L. R 7 If, L 3t9 



VARIATION OP CONTRACT. 


or which miy amount to a substitution of a new agreement for a former 
agreement, even though the original agreement may, notwithstand- 
ing such variance, be substantially performed, will discharge the 
surety ” («t) 

Again, it was laid down a generation later by a Judicial Com- 
mittee . “ A long series of cases has decided that a surety is discharged 
by the creditor dealing with the principal or with a co surety in a 
manner at variance with the contract the performance of which the 
surety has guaranteed ” {n) Moreover, as the case now cited shows, 
the more special provisions of the two following sections arc deductions 
from the same principle 

“ The party who is surety for another for the performance of an 
engagement can only be called upon to guarantee the performance of 
that engagement when the engagement is earned into complete, literal, 
and strict effect He enters into a particular and specific contract, 
and that contract alone he is bound to perform ” (o) 

Tlio only qualification (for it is not an exception) to the generality 
of the rule is that, where a guarantee is for the performance of several 
and distinct contracts or duties, a change m one of those contracts or 
duties will not affect the surety’s liability os to the rest (p) The intcu* 
tion of a " settlement ” contract, for repurchase of goods by the seller 
from the buyer, is not that the original contract shall bo discharged but 
that the two contracts shall stand together {q ) , accordingly, n contract 
of re sale to the a endor docs not discharge a surety for his original 
contract (r) A stipulation m a contract of guarantee vhereby the 
surety purports to waive all his rights, legal, equitable, statutory or 
otherwise, which maj be inconsistent with the guarantee, will not 
dcpn\ c him ol his right to discharge under this section {$) 

Asomcwhatpcculiarcascisthcfollowing — N owed £3,400 to 1’ 
and was about to dispose of his business to n company to be formed 

{m) 3 H L C at pp 23S, JJD Tbo VaMw;i (1919)40Cil 631.&12, C4 1 C 
U tlio aamo in SootUnd tbtd S8S 


(n) IPard % Anaotial Rant of Xfip 
Zratand (I8S3) 8 \pp Ca 753, 7C3 

(o) Lord Ljndhurst LC, P^nrer t 
Coz(li>14)13L J Ch 200 , 551. R l.S) 

(p) SLtlUn V. FUlchtr (lSOG-67) L R 
I C r 217 , 2 C P 4C9. CroyionCa* 
Co V Rl<^^^u<m(1^7G)2C P Vir 40 

(9) tKam Cfcflnd Saftjram V 


(r) Udtram v Shirihajan (1020) 22 
Bom L R 711, 58 I C 272 
(«) ChUjvppt d. Co V \ iMi/aL 
A<uAina.A (1021) 45 Bom 157 . 58 I C 
184 Queert, aj to tbo aug^tion there 
made that nothins abort of a tpeciCo 
cooaont to the particular ranation viH 
auSIce 
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It was agreed between K andP tbatK shouldpay off tbedebt-witlim 
a time named, and in tbe meantime iaransfer to P shares m the company 
of the nominal value of £G,000, and redeem them at par within tfs elve 
months , and (among other terms) N *s book debts should be collected 
by one V and di\ ided equally between P and a certam other creditor 
P ’s share to be applied f oov ards redemption of the shares abo\ e men 
tioned E guaranteed the redemption of the shares Some months 
later P released his interest in the book debts to N Later N failed to 
deliver the shares, as promised This was a variance from the original 
contract which discharged E , the surety “ The surety at the time he 
entered into the suretyship had a right to ha\e these book debts 
appropriated to reduce the principal debt, and that right he has been 
deprived of by the act of the creditor m releasing the book debts 
The surety is entitled to remain m the position in which he w as at the 
time when the contract was entered into ” (i) 

Where a company was entitled under its articles to forfeit shares 
for default in paymg up unpaid instalments and b} another article 
the owners of forfeited shares were made immediately liable for the 
amount of the calls duo and incidental expenses with interest until 
payment, the company s election to forfeit shares was held to dis 
charge sureties who had guaranteed payment of the calls for a new 
and more onerous obligation was imposed on the debtor and the 
sureties were deprived of their right of lien on the shares («) 

Attempts haae been made to confine the rule to the cases where 
the \auaupc materially affects the surety s interest, and to treat it as 
d question m each case whether the change is material for this purpose 
Only one reported case appears to countenance this mcw (v), and it is 
clearly inconsistent with later and higher authority There may be 
“ cases where it is without inquiry c\idcnt that the alteration is unsiib 
stantial or that it cannot be otherwise than beneficial to the surety, 
and in such cases “ thosuretymaynotbcdischaigcd, but* ifitisnot 
self Cl idcnt that the alteration 1*5 iin'ubstantial, or one which cannot be 

(0 PohL V £cerefl {187C) 1 Q U J) Xho C A aJUrmed tho dc>cnion of tho 
ora per Blackburn J at p C74 (wbem Q I» D for tho sanio rcawni without 
the wonli ‘ to tho person collecting dclivcnn-j nnj formal judsment (p 078) 
th(m”feemtoboa8ljp) pcrMclIorJ. {«) 7 * Honern an f i r ««« [19.‘7] 1 Ch 
at p 077 Ixird Blackburn didikcd tho 1"6 

rule and doubted Its wisdom (p 074), but (i) Mm/mon % Irton (lS"a) L T « 
admitted that It was Inrjon I di cushion Ix 73 jul-wnciit on sceon I plea 
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prcjudicnl to the «urctj, the Court will not, in nn action ngunst the 
surct\, go into m inquiry the cficct o{ the alteration, or allow the 
question whether the suretj la diachargeil or not to he iletcrmmcd b\ 
the finding ol n jurj as to the matcrnlit} o{ the alteration or on the 
question whether it is to the prejudice of the stirctj , but will hold that 
m such a case the surety himself must be the sole judge whether or not 
he will consent to remain liable notwithstanding the alteration and that 
if he has not so consented he will be discharged ” (ic) The principle 
has been applied by the Court of Appeal, though with some reluctance 
m the circumstances where scacral persons, being in fact the india idual 
members of a pnaatc company, deposit ctl tlie title deeds of properties 
belonging to them rcspcctiacly with a person who was practicalU 
financing the company, as security for the companj s debts to him 
this person allowed one of the depositors to haao back her title deed*, 
m order to raise monej for a purpose of her own this was held to 
discharge the other depositors (i) Accordingly we can see no groun*l 
for the suggestion that the present section goes beyond English low 
■Wliere by the terras of a consent decree for the payment by instal 
ments of a sum of money w itb interest passed against certain defendants 
as prmcipal debtors and against other defendants as sureties, it was 
stipulated that on default of payment of any one instalment the decree 
holder should sell the properties of the prmcipal debtors for the whole 
amount remammg due under the decree and the liability of the sureties 
was limited to the deficiency, it was held by tbe Judicial Committee 
that the omission of the decree holder to sell the properties until after 
several years after the first order for sale for the purpo'^e of increasing 
the mterest payable to him under the decree discharged the sureties to 
the extent of the interest that had accnied due after the date of that 
order (y) The judgment proceeded on the ground that the conduct of 
the decree holder m delaying the sale has the result of ‘ hy mg an 
additional burden upon the sureties 

A becomes surety to C for payment of rent by B under a lea^-c 
Afterwards B and C contract without A s consent that B willpaa 


(w) Holme V 2?runat>ll (1878) 3 Q B 
Div 495 603 per Cotton and Thesger 
LJJ followed Bolton t [1891J 

2 Ch 48 04 , UooT 3Iahomed Lallam v 
Dhaniramy 06 I C 234 A I It 1926 
Sind lOo 


(x) Smith V Mood [1929] 1 Ch 14 
The substantial question was whether the 
depositors uere co sureties at all 

(y) Bamrinvnd v Ckoicdhry Soonder 
Aaron (1878) 4 Cal 331 
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ifnt at a higher rate A, is dischirged from Jus suretyship m respect 
of arrears of rent accnung Bubseqnent to such % ariancc (s) 

A o^esR's 1,300 to B C. afteru-ards requests B to forbear to 
sue A for a week, and depo'^its Rs 1,300 with B as securttj B 
agrees to forbear as requested A fails to pay within a weeh B 
afterwards obtains from A a pronus'^oiy uote payable on demand for 
Rs 1,800 C IS discharged from the suretyship, and is entitled to 
reco\ er b'lck his deposit from B (a) 

An attempted rariance which is moperatire, as being against the 
local law appUcable as between the creditor and the principal debtor, 
■Will not discharge the i^urety A Canadian banker’s loan and interest 
were guannfeed , the hank increased the rate of interest from 7 to 8 
per cent , 7 per cent bemg the highest the bank could legally charge 
in Canada , the guarantors remained bound for prmcipal and hnful 
interest (h) 

In a modern case on appeal from the Supreme Court of Kew 
Zealand the judgment of the Judicial Committee (c) sumnied up the 
doctrine m connection with its prmcipal applications It is thought 
useful to quote this statement as a whole, although it m'ohes the 
repetition of one or two references already gi' cn 

In pjTsumoc of this principle it has Wn hold th\t a stirctr is du 
ctuirced by sinaj? time to the principal even though the sufrt\ mar not 
bo injured and Wav even be benefited therehv The reason of this rule U 
thiisgivcnbcLofiJ Fldafimfhc<«seor*S<imK<’//v //oirftriA (i/) •Thesurety 
13 discharged for this reader beenuso tbc creditor in so g vinq time to tbo 
sorvtj has put it out of the po«Tr of the *sun tv to eon ider nbeibcr he jrili 
hiVe recourse to Uis remedy a'^imt the principal or not It his bccti 

truly «tsted that the rencirai t,f bills might hart? b<an for t'hc benefit ol the 
aaWty. but tbs iJiv hss sill that th-* sJretv sHiU bo the juj,e of thit . . 

The crtlitor hi9 no ri;lit it h against the ftilb of his contract to give time 
to the pnu ip\l even though mmifcstly fortheKnifit of the sun. without 
the eon«onl of tho sur^tj ’ 

• \ recent deci«ion of the Court of Apoed. m Iloime v RruHilill [t) is 
fin the same pnnciple The defe dant pave t ic plaiiitifi a bond that 
the tenant of lus farm shoijH on the expiration of his tensnev redchver a 


(*1 KAa'un ilifci V -IMBf/aA {1‘tSOJ 3 
All 0 U b''re the thins Ipi^rantced is 
n''t the psvmcnt of rent but e«imething 
collstf tM to lie due b% the tenant r y , 
rediliverv of farm a’oek in good condition 
at the end of the term, a variation o! the 
terms of the tenancy mav di4rhar7?» the 
rurrljr even lhoij'*h it actoslJy dirjini'hra 
th- tent psyalJe Ilotme x tJrvnthU 


(1877) 3 Q B Div 40j 
(<i) Crtrl V Sii\ tfitd ‘’fiS (\*>S7V AU 
AV N 13C 

( 6 ) Tjlfrl V Aalieaof Croira 
imisj A C t*03 

(e) H Uverrd by Sir It Colher, sfter 
srards l/>rd MonVsirrll 
{dl 3 Mer 2'J. 17 P P ^1 
(<) 3 Q l! U 
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flock of flircp on the f‘»rm m poo«l order and condition. Ity fin apreement 
l>ol«ccn Ih- pUintifl and the tenant tho tenant pi*'o up ft field on the farm, 
and held the remainder at a reJucwl r ntal The jur^, at tho trial haaing 
(oun i that the surety aa va not prtjnlicel laj Ihia agreement, it avaa held by 
Lord .lualicoa Cotton and Ihesiger (l.onl Jaatic'O Urctt diaacnting) that, 
notwithMan hnj the fin ling of the juij, the anrvty was nlcaactl 

" Lord Jualiec Cotton oWraM * . lie true rule, m my o nnion, la that 
it there laana agreement bctaoentheprincipalsmlhrcfcrvnce to the contract 
puaranteed, tho surety oughltobcconsilteil, and that If ho has not consented 
to the alteration, although in ciacs wh re it is aaithout inquiry evident that 
the alteration is unaubstantial, and on« which cannot ho prejudicial to the 
surely, the suretj may not bodiachsrKcil.yct that it it is not stU evident that 
the altemtion la unsubstantial, or one that cannot bo prejudicial to tho surety, 
the Court w ill not, in an action against the surety , go into an inquiry into tho 
effect of tic alt "ration ’ The ralio dtetitnii is thus stated ‘Tho plaintiff 
attempla to subatituto for tho contract that tho flock shall bo giacn up m 
good condition n ith the farm as then demised a contract that it ahould bo 
delivered up m like condition aiiih a farm of different extent Tho 
surety ought to ha\o been asked to decide whether ho avould assent to the 
variation Ifc noser did assent, and in tny opinion was discharged from 
liability ’ To the anme effect IS /’ofdlv F«rt« (/), where, theru being a stipu 
lation that half tho book debts of the debtor should, under certain circum 
stances, bo ma le over to tho cro Jitor, he released the book debts, and accepted 
in lieu thereof a supposed equivalent Tho ground of tho daemon is thus 
stated by Quam J ‘Tho contract of tho surety should not be altered 
without his consent, and tho creditor a lould not undertako to alter the con 
tract an 1 tlrn say, Although the contract has been altered, and I havo put 
It out of my power to carry it out by a voluntary set, I now offer jou an 
equivalent " ' " ( 5 ) 

134. — The surety is discharged by any contract between 
tho creditor and the principal debtor, by 
sumfv'by^reicaM ^hich the principal debtor is released, or by 
pnnclp^ucbtor”* omission of the creditor, the legal 

consequence of which is the discharge of tho 
principal debtor. 

JUustraUona 

(a) A gives a guaranlco to C for goods to be supplied by C to B G 
supplies goods to 1) and sltcnvanls n becomes embarrassed, and contracU 
with his creditora (including C ) to assign to them his property inconsidcration 

of their releasing him from their demands Hero B n rekased from Lia debt ^ 
by tho contract with C , and A is discharged from his sarctjahip , 

(b) A contracts with B to grow a crop of indigo on A s land, and to 
deliver it to B at a fixed rate, and C guarantees A ’s performance of this 
contract B diverts a stream of water which is oceessary for irrigation of 
A ’s land, an 1 thereby prevents him from raising tho indigo C is no longer 
liable on his guarantee 

(c) A contracts with B for a fixed price to build a houso for B within a 


(/) 1 Q B D 669 

{g) IPord V Aarionof Bank of AcieZeahiadflSS3) S App Ca 755,763 



THE INDIAN CONTRACT VCT. 


'^tipul'itcd time, B supplying the necessary timber C guartnfees A s 
performance of the contract p omitstosupply thetimber C isdischar'^cd 
from Ins Suretyship 

Creditor’s discharge of principal debtor.—" The law upon thu 
subject IS clear and well settled I£ the creditor, without the consent 
of the surety, by his own act destroy the debt, or derogate from the 
power which the law confers upon the surety to recover it agamst the 
debtor in case he shall have paid it to the creditor, the surety is dis 
charged ” (/i) 

But it is to he observ ed vvith regard both to this and to the follow 
mg section, that if the creditor e'cptcssly reserves his remedies agamst 
the surety Or generally his securities and remedies agamst persons other 
than the principal debtor, the surety is not discharged In England 
this is as w cll settled as the mam role , and it is really qmte consistent 
with the terms of the present section For the reason of the doctrine 
IS that a nominal release of the debtor, subject to a reservation of 
securities is not a release destroymg the debt, but operates only as a 
covenant not to sue the principal debtor, who remains, however, liable 
to indemnify the surety (f) The surety’s right to mdemmty agamst 
the principal debtor is a necessary result of such a rcserv ation ()) Like 
effects may be produced w ithout an express rcserv ation " the 

whole debt has not been discharged, but the debt as to part remains 
undischarged, but the principal debtor cannot be pursued by the 
creditor for the balance, the surety may by apt words he left liable 
although the principal debtor has as regards such balance been released 
as between himself and the creditor” In the case referred to the 
surety had executed mortgages to a bank to secure the overdraft of a 
firm composed of his own two sons, and each deed contained a doclara 
tion that the bank might " without affecting their nglits herein ” com 
pound or make arrangements with the debtors "Under a scheme oi 
arrangement made by the debtors with their creditor'^, including the 
bank, the Court of Appeal held that the mortgage security v\ ns rclcasctl 
only for a certain portion of the debt as to v\hich there was an express 

(A) Kelly Cn, in Crajoe v Janea IFeW v //fir?«{1837)3 K A.J-I3S-II2, 
(1873) L 11 8 J 5 81,81 Jfurvyappa > UunnirMmt 

0) IJiiffWi \ Oo^hny (1871) L R 7 T/ii</<if»(1010)a8M J 131 51 1C “a** 

C r P wJerc former nutliontiM «ro C/otr > CW (1853) 4 1> M « ITO, 

critically rcviL«c<! ly Willcn J, Crftn 183 
\ TtynaflPe »)L 11 JCIi 201 following 
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and complete substitution of a new sccnritj’ {k) A creditor, without 
ceasmg to hold the principal debtor liable, prefers to sue the more 
solvent of two sureties for the debt this, still more obMously, docs 
not discharge the other surety (1) 

But w here there is a final and full release of the principal debtor by 
a complete no\ ation or otherw iso, “ the remedy against the surety is 
gone because the debt is extinguished, and where such actual rclea'so is 
given no right can be rcscra cd because the debt is satisfied, and no right 
of recourse remains when the debt is gone ” Acceptance of a new 
debtor instead of the old one puts an end to the liability of a surety for 
the old debt (mi) 

The importance of the English doctrine as to rcsera ation of rights 
IS, howca or, considerably diminisheil by the operation of s 138 (p 493, 
below) 

Discharge by operation of law-— A discharge of the principal debtor 
in bankruptcy docs not operate as a discharge of the sureties (ti) 

Act or omission o! the creditor.”— The acts or omissions contem- 
plated by this section ina\ be those referred to m ss 39, 53, 54, D"), G3, 
and 07 {ante) The facts of illustration (c) to tins section are 
similar to those of illustration (b) to s 51 (p 320, aboie) It the 
principal debtor is discharged from his obligat ion by reason of any acts 
or omissions specified in those sections, the liability of the surcti will 
determine But the act or oml^slon must be om of which the legal 
consequence i^ the di'chargc of the principal debtor The mere 
omission therefoie of a creditor in i suit b} liiin agiinst a principal 
debtor and a suretN to tffeet srr\iee of summons on the principal 
debtor, does not discharge the surety for the pnnupil debtor is not 
thereby discharged from habilits to the creditor Tlic onl^ conse- 
quence of such an omissiou is to enable the Court to diMui's the suit as 
against the principal debtor after the <xpirition of one \ear undir 
s 99 V of the Code of CimI Procetlure 18S2[new Co<leof 190** O Or 5}, 


(1) r<Try\ -Ynl Proc DanLif} 1*1^ Bom 405 

11910] 1 Cli 4CI, per Buclllp^ L J . at (m) ComBifreial i>jnl <f Tairn'inia x 
j> 4TS, distincuidiins; the Ccintnwwf Juhm [1893] C.3I3,310 

Baal o/ TVumonMi'a case (note (hi) ) («) J/once v Simla Dant Corporaitot, 

(I) T Stev ff Stale Itf lainj Rce Xo 2 

B 1, R cc:, % I C 24S tin 
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but the phint jfT w ouia ill be at likrtj to brine u fn. h suit igrinst the 
principal tlobtoi under the proMMons of tint sictioii (o) 

Creditor's omission to sue principal \ntlim limitation penod — Ttu 
question uhetlier a sutxtj is di cliargul when n nxditor allows his 
niiudi ne-inist the principal dibfor to kcoim birreil In limitation 
iina bi considmd at this stage On this point then, art two opj>osite 
MOWS takui In the ludiin High Court One the one hind, it In<i hem 
luld b} the High Courts of Bombaa (p) Cileuttafy) 'Midns(r) and 
Lahon (s) that the suixfj is not under such cinunist uicis di charged 
from liibilita to the erulitor , the High Court of Vllalnhid (t) outlie 
other hand, has held that the sun.t\ is dischargu! TIil conflict arists 
in gnat part from the proMsions of s H7fp I'^d below) and c pecnll) 
the wonls * men* forluaruue’* occurring in that section It is con 
Cub d In the Bombay and Odoutt i High Courts tint if s m stoo<l 
alone tlic onusMon of a cn'ditor to sm the principal debtor within the 
pi nod of limitation would dischargi tlu siuxt\ undir that section as 
hiMiig the lig\l coiis^qucnci of disi barging the principal debtor, but 
the Madras High Court nhcs on the will known dislinttion botwun 
the barring of the nmeiU In action (which is con istmt with tin. 
dibtor not biuig dixhirgid for otlur pnrpo cs) and tlu loniphtc e\ 
tmction of a diht It is iKo thought in 1 ngland that ohusmou of the 
cnslitor to sui within tlu juruul of limit atioii does not ill chargi a 
suntN for aiiotlur an I mon suhst mini n is ju tint tlu sur\t\ cui 
hmistlf Sit tlic law in ojKMtion acimst tlu thhtor (») It si'enis 
that the opiiuan of the majonti of tlu Huh Courts fortilieil In a 
judicial dictum of gn at might in the 1 nglish Court of Vppeil must 
be aci i pted as correit 

In till casi of partus to i lugotiibK in trument thnr rights and 

(o) Ma.I tl/i I (1S>1) U (I) rift* \ A.i’vt (IssO) 11 All 

IVm Cl* auiTMii r / j-j >I SIO. /av ^ ' \ m' U (llXi ) -* 

(ISniaiUm ."I t iK \tl OlU S-o «t * \ ciunnt/ft 

ir) X An tMnir (»ssl) S (1''^ ) ^ \I1 ^ ^ Vi ^ r 

n m fl“ r 1 V'* Atnus /X«« (P ') Vl \I1 -It 10 

(lss3)-U m Ui 1 ( 'll I*"-' 

(^) An ‘ > Ai I n Ch nlXnun x Jli*' Vfn« lU I C -I 1 \ I 1 I 
/if/i/ (Iss. ) IJCtl OTi ft n<-i »il)j Iti* TTvs nl 

tr) sr.‘f«nft>in X 1 ,xi I (fXX'i) 5.1 MTitcr* 

M«J “xs -ItSN («) l\r Imll X I-T furfn- r lU ^ 

{*) !>} VnUsNrI T s, , J\jt Irtl tlssD.jOi Dr Cs tl*. T rrKrrn 

let* \ I 1 1 IjI " U rwl ilf<-» I 1 
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Inbilitios arc poNcrncd by the Negotiable Instnimcnts Act Accord- 
ingly the omi«ion on the part of an indorsee of a hunch to sue the 
acceptor within the period of limitation does not discharge the drawer 
where the suit haa been instituted as against him in time (i) 

In the case of an ngrcemrnl lieing \oid because of the disability of 
one of the parties thereto to enter into it, the surety would be held 
liable as a principal (ir) 


135. — A contract between the creditor nnd the principal 
debtor, by which the creditor makes a com- 
Burety^’w^cn tn position With, OF proiniscs to givc time to, 
or not to sue, the principal debtor, discharges 
rrin^uieVtor'*'^ surcty, unIcss the surety assents to such 
contract. 


Contract to give time to principal debtor.— The leading Kngbsh 
eases ha\e altcadi been cited under (he preceding section The 
earliest decision, one commonl) referred to m roodern books, dates 
from 1793 (z) The general principle was thus stated “It is the 
dearest and most cMdont equity not to carr>* on any transaction 
w ithout the pro it) of him w ho must necessarily ha\ c a concern m any 
transaction with the principal debtor You cannot keep him bound 
and transact his affairs (for they arc as much his ns your own) w ithout 
consulting him ” 

A nominal giving of time may ha\c the effect, in substance, of 
accelerating the creditor’s remedy, as where, haMng commenced an 
action against the principal debtor, the crcilitor took a recorded acknow- 
ledgment ol the debt, and undertook not lo eniorcc itbelore a certain 
day, which, howcier, was earlier than the time at which he could have 
obtained judgment in the action m the ordinary course In such a ease 
the surety, being manifestly not prejudiced, is not discharged (y) 

A contract wfacreb) the creditor promises to give time to the 


(v) J ambit JJatnatxcam'j V Sundararaja 
(1902) 26 Mad 239 

(u) beo a Shnpal (1894) 10 

Bom C97, and tlic Fnshsh eases rit«d 
there. 

(jt) Ren V CernnglOTi, 2 Ves Jr 640, 
3 R. R. 3 (lx)rd Loughborough) 


(y) Ihdme v Coles (1827) 2 Sun 12, 
29 B R 52 Similarly the surety is not 
discharged by the creditor’s innocent 
acccptanco from tho principal debtor of 
a payment which is in fact a fraudulent 
preference Petty s Coofre (1871) L R 
6 Q B 790 
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principal debtor must be distinguished from an nnconditioml contnct 
not to sue him In the form^ case, the remedy of the creditor is merely 
suspended until the determination of the fixed period , in the latter case 
the principal debtor is completely released from his obligation so as to 
entitle the surety to a disdiarge under s 134r, apart from the specific 
provisions of this section In either case, the mere formation of the 
contract is sufficient to operate as a discharge of the surety irrespectn e 
of any forbearance that may be exercised under it The reason of this 
rule appears to be that a surety has a right, immediaetly on the debt 
becoming due, to insist upon proceedmgs bemg at once taken by the 
creditor against the principal debtor, and any contract that irould 
prevent the creditor from suing him would be inconsistent with that 
right (s 139) (c) But the contract must be a bmdmg one supported 
bv consideration , forbearance to sue, therefore, exercised m pursuance 
of an agreement without consideration, would not discharge the surety, 
as it docs not amount to anything more than “ mere forheaianco ” 
Vi ithin the mcaumg of s 137 (a) A consent decree, made without the 
surety’s consent, for payment by instalments of the sum duo from the 
principal debtor is a composition such as to discharge the surety (6) 
It IS not necessary that the contract should be express a tacit or 
implied contract inferred from the acts of the j>artics is equally binding 
as an express one Thus the acceptance of interest in advance by a 
creditor operates as a general rule as an agreement to give time to the 

principal debtor and consequently as a discharge to the surety , for the 
creditor is m that eacnt precluded from suing the principal until the 
*jme cohered by the payment in advance has expired (c) But the 
surety will not be discharged if he consents to the contract Such 
consent may he a general one, and it has been held by the Judicial 

(’) Sw Protab Chunjtfv GcnirChundtr -ISMad 272,277,279,531 C 3G7,i3Dot 
(1878) 4 Cal 132, l34 rcallj to the contrary 

{a) Dnmodar JDas ^ Mtthammal (c) Ao/» /’roJanna % Amhica Charon 
llvsain (1900) 22 ^\ll 351, Vaharaj (1872) fl B L R 201 , Protab Chuodrr 
Bahrulur V Basvnia Kumar (1013) x Qour Chunjtr, supra Oourchandra 
17 C V> N 095,097—098 ' ProIa^JcAant/ro (18S0) 0 Cal 2ll,»lrfo 

({.) yaUooalCoalCo v KshitishDmdr it •v.an found that tho ciirctj conwnlf f 
6o(19J0)30C N 5J0, 051 C 109, to advance interest being taken '^al'o 
\ I I’ 1920 Col 818, Jlahorntdalh / ancAonun fMo« v Zlrt/y (1875) 15 II I 
/Lrahitnjt r LalifmiOat Atxanl J’atande It 331. and the vhscnaUonnol 1 J cor J 
12 H C 227, A I r. 1930 Bom 122 at p 
]j nxi \air > Itac Vaeladan (P 20 ) 
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139.— If tlie creditor does any act wlucli is incousistent 
Dj cinr.-. of Tvitli the rights of the surety, or omits to do 
tors -ict or omi act whicli iJis duty to tlie surety requires 
‘^Stv ^ do, aud the eveutinl remedy of the 

rcmodv surety liiinself against the principal debtor is 

therebr impaired the surety is discharced {») 

lilt Iralotif 

(a) J3 contracts to build a «hip for C for ft given ®nro to be paid Iv 

in tilmentb a* tb ivork re relics certftin <t‘i<’c \ becomes snretv to 

C for B s dnp perfomianco of the contract C « itjiout the know/ed-^ of 
\ prepavs to B tbeli ttirom taloicnts \ is di charged I v thiaprepiv 
raent [Co/wrt \ i^xfca Bod Co (1^37) 2 Keen, MS -111 T SOO intb 
iramateriil xamtion of fsets ) 

(b) C Icnd»moije\ toB onthe«ecant 3 *ofajomtnnd«crcralpromis.on 
note made in C s favour b\ B and by A as <ttrctr for B together with a 
bill of sale of B fiirrntarr wl jeh g>vr« power to C to^cnthefumitnreand 
appll the proccciia 111 discbarge of the note huUscqoentlv C tells the fumi 
tore but own g to bis misconduct and wilful negbgeaec only a small price 
la realised A la di'chargcd from Iiabibty on the note [rerhsps «ng|:ested 
l\ no/soH\ If/riel, {lSo3l 4 D AI G 24? where the creditor by negligenei 

1 t tl e N n fit of an additional remedr a'*3mst the principal debtor ) 

(c) A pit M a apprentice to B and gires a guarantee to B for Ah a 
tidchtv B promi'C on 1 pirt thst he will at I ast once a mouth seeM 
nske«i the i h H imitsti>«ei tl is dene ftspmmi nI nndAI erahealc* 

A 1 n tliiH t B 0 1 his gwimntce 

Act Or omission of creditor tendm? to impair surety's remedy — Tiie 
lADfunce of thi*i «iotion ippcirs to be tlernciJ from a statement of ILl 
late in fctorA '• Lquitv Tun priulcnce < 125 uloptnJ bv the Court of 
E'vchcquor in IfcGO (o) 

Ob crAO tint the injuriou quilit\ to be con ideretl n tendenct to 
diminidi till '‘URtt *1 reniedA or lucrca^c his lnbjlit\ Tranmctiona 
ln\ 1112 Til imnicilntc tondenc\ to entne or permit the prmcipil debtor 
to nnkc dcfiult an onl\ one species of tho c to i\liich tJie ■'urefr rOAi 
object In almo f o\crt ci c Athen. the cnretA his bem rclei^cd 
either in eon i quince of time l«in2gnen to the pniieipil debtor of of 
I comproini e leiiif, nndi with him it Ins letn conti ruled tliat whit 

uisd n \\i limhiunt lothesants and the niisttor h is nh\iM>bt“en 

tint tb «urit\ him ilf >\ n the projir puLe of that nnd tint no 
irrin^eni nt difi rt iit from tint tontunid in ht-» eontmet n to Ik. force<l 

(nl Cr ” 1"3 r 4'^)al'Oi \ ecrla n ( ) v r rl\ 5 H I. ^ 

nj nlcr cif ra rs njutlli «vll 1- JA “ U A N A ‘A I'h* I I 4*^ 
t-v , ! r< la'MI U nt tl r»e<.| r>T |6I I t'l 
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upon him , nml bearing in mind that the surct} , if he paj s the debt, 
ought to haNc the benefit of all the securities possessed b} the creditor, 
the question abva}s is a\hcthcr aihat has been done lessens that 
sccunt} ” (p) 

But mere passu o acqiuescence h> the creditor in irregularities on 
the part of the principal debtor such os laxitj in the time and manner 
of rendering accounts bj a collector of public mone}S uhosc fidelity is 
guaranteed, uill not of itself discharge the surct) ( 5 ) 

Neither IS the suretj discharged from liahilitj for the principal 
debtor’s default m a manner w ithm the terms of the guarantee, because 
that default Mould not ha\e happened if the creditor had exercised all 
the powers of supenntcndmg the performance of the debtor s dut) 
a\hich he could haao exercised consistent!) uith the contract The 
employer of a serxant uhosc due performance of Mork is guaranteed 
docs not contract m ith the surct) tint he w ill use the utmost diligence 
m checking the seraants Mork(r) ‘ A surct) cannot claim to bo 
discharged on the ground that his position has been altered by tho 
conduct of the person m ith uhom he has contracted where that conduct 
has been caused by a fraudulent actor omission against u hich the surct) 
b) the contract of surct) ship has guaranteed the omplo) cr (s) 

But if the employer of a servant uhose fidelity has been guaranteed 
continues to employ him after a proacd act of dishonest), tho surct) 

13 discharged (<) 

Act or omission impairing surety’s eventual remedy — The case m 
Mhich a part) is discharged b) an net or omission of the creditor of 
which the legal consequence is the discharge of the principal debtor has 
been, dealt with, in s 4SJj a.have Umlnr the ^raseut sectino. a 

surety will he discharged by acts or (subject to the caution abo\ e gi\ en) 
omissions of the creditor specified therein nhich though not ha\ mg the 
legal consequence of discharging the principal impair the e\entunl 
remedy of the surety against him («) 


(ji) Lord Langdalo, Calierl r Lond<m 
Docl Co , 2 Keen at p &11 44 It R at 
p 301 

(j) Mayor of DurJ ail V ^ oic/cr (1SS9) 
22 Q B D 391 

(r) Major of Kingston upon tIuU v 
//ardin? [1S92] 2 Q B 491 C A (Sab 
ic<t of guirantce was due perfonaanee of 


contract for public works The work was 
scamped and the defects fraudulenth 
concealed from the to^'n coannl s 
engineer and his deputj ) 

(») Bowen LJ [1892] 2 Q B atp 501 
(f) FA./fipss FoiaU L P 7Q B Cco 
1 4~5 above 

(i) ‘Sec Pngo^e v Tht Caul of Vtngal 
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Where the liability of a surety guaranteeing payment by a judg 
ment debtor of the amount of a decree by instalments ivas expressly 
made dependent on the execution of the decree bj the decree holder on 
the occurrence of a single default, it ■was held that the omission to 
execute the decree on the happening of the default until eYeeution had 
become time barred discharged the surety imder the provisions of thia 
section (y) The decision was based on the ground that the decree 
holder ow ed a duty to the surety under the terms of the guarantee, and 
that the failure to perform that duty until the decree became defunct by 
lapse of time must necessarily have impaired the “ eventual remedy ” 
of the surety agamst the judgment debtor 

As to negotiable instruments, it is specially provided by Act XXVf 
of 1881, s 39, that “ where the holder of a negotiable instrument with 
out the consent of the indorser destroys or impairs the indorser’s 
remedy agamst a prior party, the indorser is discharged from liability 
to the holder to the same extent as if the instrument had been paid at 
maturity ” 

140 . — Where a guaTantoed debt has become due, or 
„ ^ . default of the principal debtor to perform a 

Higbt? of surety ^ ■, T 

on payment or guaranteed duty lias taken place, the surety, 
upon payment or performance of all that he 
IS liable for, is invested with all the rights which the creditor 
had agamst the principal debtor (to) 

This section lays doivn a general principle of which the most 
impoitant practical application is to be found in s 141 It seems that 
the intention of the Act is to keep alive for the surety’s benefit any right 
of the creditor, under a security or otherwise, v Inch would otJicrwisc 
ha\ e been extinguished at lav\ b} the payment of the debt or perform 

(1877) 1 Cal 174 where it was held that (w) Tor example llio right to slop Id 
a deed of trust for tho benefit of creditors transit, nntl, >n an appropriate enw, 
cl«} pot impair tho erentuaJ remoti) ” seJJtra Jjen Uhcre, by tho custom of 
ofthosurutyagainsttliopnncipaldcbtor trade, a hrotcr who hujs for an uniiw 
Gfiu non r National ItanL<fJnhti{mG) closed prmopil n liable to tho eJIcr of 
20C U A 5Cd 33 1 C 31 Ihosooils/or tho buyer s ciefauU andlns 

(t)//flar.% CAunuiirtf (1880)8 All liimstif pai 1 tho etllt r ho fs entitle f to 
2M Tho case rx’scmbics, on this point, tho srlUrs Iwo as against tho bnjcf 
UaJjon \ IWroei, notid on illust/ntion JmjKrtii/ionlv IjondonandSt hathrrixt 
(J) p 401 aborc. J>urL*Co (1877)CCh 1> 
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nncc of tho «Uit} nn intrnlion, nt nnj ntc, ji more chtontclj 

cxprcN'ctl b\ the rngli'lj "Mcrcintitc Liw \mcinlmpnl Act, 185G (19 A 
20 \ict c 97, «! Ti) \Mth which the fnmon of the present Act were 
iindouhlcclly ncqinintotl Liipli'^h Cowrtaof rquitj hnd seen their w nj 
to put the furctj m the cro<htof*fl plicc for the purpose of iwing all 
cxLstmg pocunt\e<^ and teuicilics hut wot to tcmnc or sasc for the 
surety s l>encfit socuntito^ which, on pijmcnt of the <Icbl, ceased to 
oxj'iit hN operation of law The practical importance of this exception 
or limitation, while it laetwl, was Iwnind up w ith technical rules as to the 
preference of" •specialit) " oversimple contract debts which have now 
largel} ceased to be opcrativ c m England, and were nev cr introduced m 
British India 

Tatlj in the mncloeuth centur) the rule v'.as expounded in nn 
argument of Sir Samuel Komtil) « which, like another and better known 
one of the same learned counsel (x), has attained the v cry rare honour 
of being made authoritative by the approval of the Court “ The whole 
doctrine of pnncipal and surety , w ith nil its consequences of contnbu 
tion, etc (»/) rests upon the established principles of a Court of Equity , 
not upon contract, except ns it may be so represented upon the implied 
knowledge of those principles There is no express contract for con 
tribution the bonds generally if not universally, being joint and 
pcvcral creating several obligations by each [The general reason 
of the equitable doctrines is] that a surety is to bo entitled to c\ cry 
remedy which the creditor has against the principal debtor , to enforce 
every security and all means of payment to stand m the place of the 
creditor not only through the medium of contract but even by means 
of securities entered into w ithout the know ledge of the surety hav mg a 
right to have those securities transicrreil to him though there was no 
stipulation for that, and to avail lumscU of all those securities agam*t 
the debtor This nglit of a surety also stands not upon contract, but 
upon a principle of natural justice ’ (s) 

On the same foundation stands the right of the surety who has paid 
the debt, or the portion of it which he guaranteed to stand m the 
creditor s place in the administration of the debtor s estate The 

(x) In i/u^«nin V DastUy See notes Eldon s jud^inicnt 14 Vea 1G9 OR R 

on 8 10 pp 98 09 above 270 Cp Krishnatami Pattar v Gopata 

(y) Scess 140 147, pp 1^17 009 below hriskna Ileddiar, 09 1 C 676 AIR 

(z) Crajthorne v iStetaturne (1890) 14 1927 Mad 421 

Ves ICO 9 R R 264 and see Lord 
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principle is undoubted, and tie only difficulty is to be sure whether the 
surety has reallj guarantee only a certain part of the debt, or is surety 
for the whole, but With a limit of liability (see on s 128, p 470, above) 
“ When a surety is only a surety for a part of the debt, and has 
paid that part of the debt, he is entitled to receive the dividend which 
the principal debtor pays m respect of that sum which the surety has 
discharged ” (o) In such a ease it may be said that “ the right of the 
surety arises merely by payment of the part, because that part as 
between him and the principal creditor, is the uhole ” But a surety 
who has become such, though with limited Iiabilit} , m respect of the 
entire debt, has no rights by way of subrogation or in preference to the 
creditor until the creditor is fully paid (6) 

Moreoa cr, the benefit of this prmciple is intended to persons who, 
though not actually sureties, ate m an analogous position The 
indorser of a bill of exchange “ is primarily liable ns principal on the 
bill, and is not strictly a surety for the acceptor ” , but “ he has this 
in common with a surety for the acceptor, that ” after notice of dis 
honour “ he is entitled to the benefit of all payments made by the 
acceptor, and is entitled, on paying the holder, to be put m a situation 
to ha\ c a right to sue the acceptor ” (c) 

A surety (or person m a similar position) nho has paid hia pTin- 
cipaVs debt is entitled, in the practice of the English Courts to the same 
rate of interest as a stranger who has made ad\ anecs (d) 

See as to the right of a payer of a bill of exchance for the lionour of 
any party liable upon it the proiasioiis of the Ncgotiaf»Ie Instmmcnts 
Act XXVI of 1881, F 114 


141 . — A surety is eiititlcii to the benefit of cverv security 
avlilcb tbc creditor has against tlic principal 
bpncfiiofcrtditora debtor at tbc time when the contract of 
f<vuriuc9 suretyship is entered into, uhethcr tlic suretj 

knows of tbc existence of such security or not , and. if the 


(o) Gfar/\ (1S72) L U 7Cb 

CSO, CS3 per Melli-li E J 
(6) / Caw [18001 2 Q B 12, J5. he 
becomes onl^ n crf<lttor of tbr pnncipU 
debtor for vliat bo has paid Parhirt 
Ul T .tfi J/ion 40 All 

CIO, 101 I C Cn. A I K 192' \11 


53s 

(f) Jhtnenn }ox .( C> ' Norl^ 
AoiHA»afw/,.«nl(lssl))C Srp 1.1^ 
per 1/onl BhcVl wrn 

(rf) /rilrnf'iW irl / t 1 

13I<1 4T 


sum TV’s mniiT to hinuht of si.cumTiKS. 

creditor lo'^cs or, without the consent of the surety, parts 
with such security, the surety is discliargcd to the extent of 
the value of tlic security (r). 

HI iftmUoiu 

(■) C mlvanrci to H . l>»< 2000 niprc^ on llie pinrantcc of A 

C ha« «l*o » furthrr wiinit for Iho f.OM l>r ft tnorijnff'* r’f 

furnitiiro C ranfrls tlio moHppr, It Iiocotom in«i>lvpnt, and C sum A 
( n pu\rant<^ \ n di«cliarpr«l from Inl ility to tJip fttnounl of the M*1uc 
of the fumUun* [Cp J'tnrl \ Ifntom (1857) 1 IX* (J A J 401, where the 
< re»litor, l-eing ftl»o the del tor * iM'or. «lMtrojT<l the security on the f urmtiirc 
by di'traininp (or rent (wlueli »n t iijlidi Uw b ft p.\r»mount right) ] 

. (1>) C , ft cre<litnr, wh iMl\ftnoc to It i« secupol bj n tleoreo, receives 

ft piftrantee fur that adcartre from A C aflervrarda tahM It *a goods 
in cieention under the deerre, ftn»l then, without the knov«1r<lge of A , with 
draws the eieeution A is d»«charpnl [tfayti'ier Cnrlrfl (181S) 2 Sw 
IM. nil U 57] 

(e) \ , as surety for It , makes & l>ond joint!) with It to C , to secure 
ft loan from C to It Aftcmartls C obtams from It a further securit) for 
the same debt Sulr-equently C fcirca up the further securitj A m not 
di.«<hirge<l [The modem iloclnno of Fngluli equitj w eonim , seo bclovr } 


Surety’s ngbl to benefit ol securities. — *' As a siirctj , on pajment 
of the debt, 18 entitled to all tbe sccunticH of the creditor, wlicthcr he is 
aware of their cTistenco or not, c\en thougli they t\crc gi\en after the 
contract of snret) ship (/ ), if the creditor who has, or ouglit to ha 5 c had, 
them m Ins full possession or power loses them or permits them to get 
into the possession of the debtor, or does not make them effectual by 
gi\ing proper notice, the surety to the extent of such security will be 
discharged A surety, morco\cr, will be released, if the creditor, by 
reason of what he has done, cannot, on paj nicnt by the surety, gi\ e him 
the securities m exactly the same condition ns they formerly stood in 
bis bands ” {g) 

“The surctj in oficet bargains that the securities which the 
creditor takes shall be for hnn, if and when he shall be called upon to 
make any pajunent ” (/i), or if a settlement of accounts is otherwise 
rcqmrcd, e <7 , if the suretj brings a redemption suit m respect of a 
security gi\ en by him (i) The creditor, how ca cr, is not bound to use 


(e) See s. 139, p 494, above 
(/) See judgment of Hall V C, in 
Forbu V Jaclton (1882) 19 Ch D 61C, 
C19 

{g) Notes to Fees v Bemngton (1795) 
m 2 tVh A T L C as approved bj 


Ifannen J ^tiljf v Jay (1872) L R 7 
Q II 75C 764 , as fo tho last point, 
Pledge Y ifass (1860) Johns 663 
{h) Seo judgment of Hall V C , la 
Forbet v Jackson, note (/} above 
(») Duon V Steel [1901] 2 Ch C02 
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extraordinary, or, it %\ould seem, any, diligence about preserMng or 
retaining a security hich is in fact n orthicss (y) 

It ^\ ill be seen tint the present section, by limiting the surety’s 
right to securities lield by the creditor at the date of his becoming 
surety, has adopted a view which was still not whollj abandoned m 
England when the Act was framed {L), but which has for a good many 
years been treated as untenable One cannot help suspecting that this 
is not deliberate policy, but merely codification of equity somewhat out 
of date 

The rule is not confined to securities m any technical sense A 
surety is entitled to the benefit of the principal debtor’s ‘^ct-off agamst 
the creditor, if it aiises out of the same transaction , this follows from 
the surety’s right to be indemnified by his principal, combined with the 
equitable maxim of avoiding circuity of action (1) 

The High Court of Bombay has cited the reason of the present rule 
as laid dow n by Turner V -C (t») “ I take it to be, because, as between 
the principal and surety, the principal is under an obligation to mdem 
nify the surety [see 8 14D, p 505, below], anditis, asIconcel^o,£rom 
this obligation that the right of the surety to the benefit of securities 
held by the creditor is derived ” 

“ To the extent of the value of the secunty.” — Where a creditor 
sued the principal debtor and the surety on a mortgage bond, and in 
his plaint formally relinquished lus cHim against part of the mortgaged 
property which was worth the amount ginnntccd by the •surety, it was 
held thxt the surety was dischirgcd («) 

(surety, who had not been called on for equity laTiycrs to aliaro liu doubt Kc 

payment, entitled to bo credited in JVorlv Dcucon (1857) 1 Do 0 AJ -IGI, 

account with proceeds of Bccnrity gisrn HC R R 89 

by principal debtor) "It certainly is (I) CrcAennur r /xifi* (1872) L R 
not the law that a surety has no nglits TCP 372 

until ho pays the debt duo from his (m) lonj' ^ PfijneK (I‘?'*2) 0 /rare, 
principal" (l00l)2Cb p G07 at pp 818,819, GottrJhanJif v Danl 

(jiroinboiov Juy^ina (18S0) 5 Q R o/ (1890) 15 iJom 43 G3 The 

Dir 422 (a policy on the debtor* life factsof thocasoin Ilaro wcrccotnplicatcif 
whuli had lapsed by non payment of by fraud, and arc not tJiotight h«c/u 1 for 
premiums) nna purpose of illustration Cp Sir f* 

(1) nUelkbum J seems to hare Romilly s argument In Cmylhorrtt \ 
thought the point doubtful in*1870 bee Sirti»6Mnir, p 497, al>orc 
Tofatr /iyfr«, IQ II D alp 670 VVo (n) Aarayiint f/ane/A (1870) 7 R If 
do not lielietehesiould hate found many C A C IJ8 
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When surety becomes entitled to benefit of creditor’s securities — 
Under s 140, a surety is m\cstcd with the rights of the creditor as 
against the principal debtor upon payment or performance of all that he 
ts liable for The words last italicised arc not repeated in the present 
section The Act does not laj do^m at what point of time the surety 
13 entitled to Ime the creditor’s s&naities made over to him wholly or 
m part, whether it is when the debt of the creditor is pud ofl or when 
the surety pajs the amount of his guarantee The point arose in 
Goienlhandas v Bank of Bengal (o), where it was held that a surety was 
not entitled to the benefit of a portion of the creditor’s securities until 
the whole of the debt due to the creditor w as paid off In that case a 
surety who had guaranteed an aliquot and defined portion of a past due 
debt secured by a mortgage claimed to be entitled on payment by him 
of the portion of the debt which he had guaranteed to share m the mort 
gage in proportion to the amount of the debt which he had guaranteed 
and paid before the mortgagee had been paid the full amount of his 
mortgage debt Fanan J , m rejecting the surety’s claim said “ It 
seems to me to be a strange doctrine that a creditor not full} secured 
by a mortgage who obtains the benefit of a surct} for part of lus mort- 
gage debt in order to further secure himself by that a cry act is deprived 
of portion of the securit) the madcquac} of which was a reason for 
demanding the surety , or that a person advancing say Its 10,000 on a 
mortgage which is aalued only at Rs 5 000 and has Rs 5 000 of his 
ada ance guaranteed by a suretj , is onl} in reality secured to the evtent 
of Rs 7 500 b} reason of the surety’s right to claim the benefit of half 
the mortgage security on paying his half of the debt To hold so would 
I think defeat the intention of th** parties to such a transaction A 
principle of cquit} is seldom adopted aahich has that effect If such 
were the result of s 1 11 of the Contract Act I should expect to find the 
avording of s 140 repeated in s 141 The striking difference m the 
language of the two sections is a strong argument against the plaintiff s 
contention ” (;>) 


142. — Any guarantee which has been obtained b} means 


Guarantee ob 
tainr^ bv uijsrr 
presentation in 
^alid 


of misrepresentation made by the creditor, 
or with Ins knowledge and assent, concernmg 
a material part of the tranaaction, is invalid. 


(o) (isao) 15 Bom 4S 


ip) 15 Bom p Cl 
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, E^slish atitlioritica on the snlijoct-mattcr of this and s. H3 

3* V, ill be dealt with together uiidex that Section. 

143.— Atiy gu.irantee nhicli the creditor has ohtained 

.^niJ^vcoaccl “““ °f_Keeping silence as to material 
nicnt invalid. circiinistaucc is invalid. 

//ttf&'m.'KWif. 

(a) A cniawtsB clerk to collect mon«.y for him B f jiU to acconrt 

for «onie of hu rwipt-, and A . in con‘scqiicn«'» ealK upon him to fami-h 
security for his duly accounting. C piTc^hispiarantccforB ’sdolyaccoont. 
ms A does not nequaint C. with B *!, proTioua conduct. B. afterward, 
makc« dcfiult The guarantee is invalid [i:a,i!an v. J/o.'»nrf (1*44) 10 
Cl & F 9J4 . 59 R R SOS Is) J 

(b) -A, guarantees to C payment for iron to be supplied br him to E. 
to the amount of 2,000 tons B and C. have privately a!:r«d that B. should 
p.ay 6ve rupees per ton beyond the market pnee, such exccvs to be applied 
in liquidation of an old debt. Thi, agneouient js concealed from A. A. 

IS not liable as a suretr, v. Btj\op (]S'5) 3 B. & C. P05; 27 

R R 4S0] 

Guarantee obtained by misrepresentation or concealment.— EngUrh 
law IS settled that, although the contract of suretyship is “ one in which 
there is no univer>al obbgation to make disclosure ” — that is, it is not, 
like a contract of insurance, liable to be arobled by the mere non- 
tlisclo«ure of any material fact whatever— still tlic surety is entithnl to 
know so much as will toll him what is the transaction for which he is 
making him<«clf an'-wcr.iblo , .and he will be discharged if there is cither 
actiac misrepresentation of the matter by the creditor, or silence 
.amoimting in the circumstances to mi=ireprescntation “ Very little 
said which ought not to have been said, and very little not said nhich 
ought to hasc been said, would be sufficient to prevent the contract 
licmg a*ahd ” (r) 

“ It IS the duty of a party taking n guarantee to put the surety m 
ixi-^cssion of all the f acts likely to a0ect the degree of his re-pon^ihility ; 
and if he neglects to do so, it is at his penl. A surety otight to he 
acquaint ctl w ith the n hole contract cnterctl into a\ ith hi< principal ” (O 

(l?) iiait-'j*! V. foUowxd, »nd 72, C A. 

the dislirvtion l>etwoea lueb mtnmic (0 Fn J. v. 

cirtumitincv* M w«v berr not diw!(»cd. .l/an"# Cc (I®.') 

*Q<J tfilrtciic ooM »ach M * »tjl« of SCb D ^ca. 473. 

»sroant, u in //arn''-'*t v. lr«».'»n, (•) ll»j-lf.yj *nil LillMlil'* J-, 

r.ol<- («1, p 5*53. IWi’T, ripUncd a / “''p. 27 K. !• PP 433,433 

(. O Co T llCour^y (lOi;] r K. It, 
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Tlm< \\hf'rc n Furctj piintitw^ nn ip'nl’s r^i^linc nn 1 future 
jn nrcoiint lus rmpfojcr, niul the nprnt n in fict nlmil) 
in lchle<l to the rmjiln) rr for morr ih'in tin* full nniount of the pnrmtee 
nn<l the ftitemcnts nn le nt>out Im position tire cikulitetl to mHlciid, 
though not f'll'o in term*, thni' cxideticeof mitcnil misrcprc’ieni'ition 
on the CTXNlitor « jnrt (0 

l^il It n not c\ crj di«clocurc tint a Mirctj cm require here a 
customer's cre<ht vitli Im hmVers is guirmtcctl, the fnct tint the 
new cnxlit n to be applied to pn) inp oft nn easting debt of the customer 
to the bank is not Furh ns nee<l W di«clo«e<l Tor this is nothing out of 
the onlmary course of bu«mess but rather to lie cxi)C(,le<l The test is 
“ whether there is an) thing (hat might not natunll) be expected to 
lake plaec between the parties who arc conccme<l m the transaction, 
that IS, whether there lie n contract 1»cli\cen the debtor and the creditor 
to the cfTect tint Ins jxisitton shall he dilTercnt from that which the 
surety might naturally expect ” (ii) The creditor's description of the 
transaction to lie undertaken, if it makes no mention of anj such cir 
cumsUnce, implies a representation that there is none (t) 

Accordingly the creditor is not iKuind to tell the surety that the 
intcndcil piaranlee is to be m substitution for a former one gi\cn by 
some one el«c (<c) licrc the sola cnej of n surety for a debt is guamn* 

teed in turn, the terms of the loan ns between the creditor ami the 
original debtor arc not material for the last mentioned guarantor's risk, 
and non*di«closure of them is no defencf to an action on his 
guarantee (i) 

To as Old a guarantee under this iicction it must be pro\ cd not only 
that there was «ilcncc as to a niatinnl circumstance, but that tho 
guarantee was obtained by means of suth silence (y) The meaning of 
the words “ keeping silence ’ m this section was considered by Sargent 


(0 Lit V Jones (1801) 17 C B N S 
482 Lx Cli A minority o( the Court 
<lisscttte<i 6trongly on live facts boiling 
tliiit it VOS the debtor s business to inform 
the sureties of hu financial condition and 
theirs to inquire of him ratlier than of his 
employors Generally n surety is not the 
less bound though he may have acted on 
some misrepresentation made by the 
debtor Dtbendra Itath Dultv Adm Gen 
o/iJ«,yal(l90C)a3Cal 713 75f 


(n) Ilamillon v Udlson (1845) 12 Cl 
A, I loa IID CO U R 58 Co (Ixird 
CamplKll) 

(e) lee s Joni' note (I), above, 
judgment of Blackburn J 
(w) \ot1k DrUiih Inturance Co i 
Ltoya(1854)10Px 523 102 R R CSC 

(*) ‘frofort > /lumand [1900] \ C 135 
(y) Per Cur in Secretar j of Stale for 
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CJ in a Bombay case ( 2 ) The expression “keeping silence,” said the 
learned Judge, “clearly implies intentional concealment as distin 
guished from mere non disclosure, which no doubt is of itself a fatal 
objection in insurance policies, and virtually, we think, expresses Vihat 
IS laid down in North British Insurance Co v Lloyd (a), that the with 
holding must be fraudulent, which necessarily must be the case i\hon a 
material circumstance is intention'illy concealed ” 

“ Material circumstance.” — ^As to what amounts to this, further 
illustrations arc afforded by the following cases — 

1 A becomes surety to a baok for B ’b conduct as khajanchi, \\bosc 
duties arc to CTaminc, renfj , and guarantee all native signatures or documents 
for money Before bis appointment as l.hajaMh\ B held tho office of an 
ordinary clerk in tho bank, and it was arranged between B and tho bank that 
he should contmue to fill that office also The bank do not acquaint A u ith 
this part of the agreement A is liable as a surctj ( 6 ) 

2 In the above case, after B assumes the office of lUajanch, tho lank 
discovers that tho names on certam bills discounted with them arc forged, 
and they make a claim upon R , but B repudiates his liability Tlic bank do 
not acquaint A vith this fact, and B m allowed to continue in his office, and 
subsequently makes defalcations A 13 liable as a surcts, for it could not 
have been assumed that B was infallible in detecting forgeries, and the 
guarantee could not be said to be founded on that assumption (c) 

q A purchases an nhlurt farm from GovcmmcDt subject to Ins furnish 
mg tho required security for the due (uKilment of the conditions of the least 
\ fails to furnish the security, and the farm is resold at his risk and on his 
account At a loss of Rs 4 000, for which lie bccotnca liable A purchases the 
farm at the resale and B stands surety for the performance of the conditions 
oftheiease B is not informed by Ooxernroentof \ elubility forlU 4 000 
B IS hallo ns a surety, the ginrnnttt not cxttnding to tho habitit\ foi 
Bs 4 000(rf) 

The language of these t\vo sections, 1 12 anti 1 13, is not \cry \sell 
fitted to exclude doubts whetlicr they go beyond the Bnglish authorities 
or not Sec 143 might be read so as to impose on the creditor an 
unqualified duty of giving the surety full information of all nnftrial 

facts But the words “ obt'imctlbj means of keeping silence,” couplwl 
w ith the fact that the illustrations arc both taken, w ith no substantial 
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change, from English decisions, appear to limit the operation of the 
section to ca'^es of wilful concealment ^^hlch m fact amounts to a mis- 
reprc«cntation of nhat the surety is undertaking 

144. — ^\N^herc a person gives a guarantee upon a contract 

that a creditor shall not act upon it until 

Guarantee on 

contract that ere another pcrson has joined m it as co-surety, 
on It until oo sure thc guarantee is not valid if that other person 
does not join. 

A surety who “ entered into thc obligation upon the imdcrstandmg 
and faith that another person uould also enter into it . , has a right 

m cqmty to he relict cd on thc ground that the instmment has not been 
executed hy thc intended co surety ” (c) Wicther such a contract is 
to be mferred from thc transaction as a whole is conceived (apart from 
tho construction of any written document) to be purely a question of 
fact Thc rule u ill not be extended to eases of joint and se\ oral obliga 
tion v.hcrc the transaction is not really a guarantee, though that word 
may be used, but a primary undertaking (/ ) 

145. — In every contract of guarantee there is an implied 
impUed promise promiSG by thc principal debtor to indemnify 

lomacmmfyflurctj surety; and the surety is entitled to 
recover from thc principal debtor whatever sum he has right- 
fully paid under the guarantee, but no sums which he has 
paid avrongfully 

III tsIraUvitf 

(a) B IS indebted to C ind A surety for tho debt C demands pay 
ment from A , and on his refusal mes him for the amount A defends thc 
suit, haring reasonable grounds for doing oo, but is compelled to pay the 
amount of thc debt tilth costs He can recover from B the amount paid bj 
him for costs, as well as the principal debt 

(b) C lends B a sum of nioncv, and A . at thc icriutsl of B , accepts a 
bill of exchange drau □ b\ B upon \ , to secure the amount G , tho holder 
of tho bill, demands payment of it from A , and, on A ’s refusal to pay, sues 
him upon thc hill A . not having reasonable grounds for so doing, defends 
tho suit, and has to pay the amount of thc bill and costs He can recover 
from B tho amount of tho bill, but not tho sum paid for costs, as there was 
no real ground tor defending thc action 

(c) A guarantees to C , to thc extent of 2,000 rupees, pajonent for nee 


(«) Emits V Brtmudgt (1S5G) 8 D 480, 481, above 
M G 100, 100, no R B 15G, per (/) parte //ard.nj (1870) 12Ch I)i» 
Turner LJ Cp Bonstr v Cox, pp 557 
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5» to be supplied bj C to B C supplies to B nee to ti less amount than 2 000 
rupees but obtains from A pa\mcnt of the sum of 2 000 rupees in respect of 
the nee supplied A cannot rccoaer from B more than the price of tl e nee 
actually supplied 

Surety^s right to indemnity. — ^Ihc proposition that, as soon ns Ins 
obligation to pay is become absolute, [a surctj ] has a right in cquit} to 
be exonerated by his principal ” (j/) is treated throughout tlic Enghdi 
authorities as fundamental, and as furnishing tlie reason for sc^ oral of 
the more specific rules (see p 500, aboac) It depends in turn on the 
more cxtcnsiv c principle laid dow n m s C9 (pp 382, 383, abo\ e) In the 
second clause of the section the words “ rightfully ” and “ UToiigfulI) ” 
do not seem felicitous There is nothing urongful in paymg mone} 
uhicli one need not ha\e paid, and for which therefore one cannot lin\c 
a remedy over against the principal debtor One would rather have 
expected “reasonably ” and “unreasonably ’ Here, again, a wider 
rule IS applied to the special ease of the contract of surety sliip (/i) 
Further it has long been settled in England tliat ‘ a surety is entitled 
to come “ to the Court “ to compel the principal debtor to pay wliat is 
duo from him “ pro\ ided that an ascertained debt is actually due , and 
this relief is not limited, ns at one time supposed, to eases wliorc the 
creditor has refused to sue the principal debtor (i) 

It IS not to be inferred from the language of tins section that the 
surety might not, in an appropriate cisc, bo entitled to recover for 
special damages bey ond the sum he Jins nctually been compelled to pay 
Ills ri^ht is not merely a right to stnnd m the creditor’s place, but is 
founded on an independent equity (j) 

On the other Jiaiul, the surety’s only claim is to be fully indim 
nified He cannot compound the debt for which lie is liable, iind then 
proceed ns if lie stood in the creditor’s place for the full amount 
Where ft surety gets rid of and discharges nn obligation nt n loss sum 
than its full amount he cannot, as against liis jinncipal, iiialvC liimsolf 
a creditor for the whole amount, but can only claim, ns against his 

(j) lhehrr,y%\<e X /^irn|18'i)I U 7 (•> \ TrrUT-tr Ih^ 

i \ V’ ar rir t (lamjcci ^ni -ift* 

(A) 1jiu» \ r n CJhrryC^ ()) per rling f I iJft'J ' 
(ISiqJQ B 4\1 C \ ( ( imW ./n/r / //ml ** 

to X (1SS‘) 20 Q n l>»i p VO Tl'’ rt'»rnuil r( «!<' 

fitol <n ■« ’a 111 iilrntion (j) | IP tl tuftin p< ml asCT !>i» tv-.nr'l 
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principal, ^^llat he bis ictiially pud in discharge of the common 
obligation ' {k) 

‘‘ Whatever sum he has xighifully paid ’’—This expression includes 
“ not onlj com, hut iho propertj, of \iliatc\cr hind, ivhich is parted 
IN ith m lieu of monej , but not the mere mciirrmg of a pecuniary obliga 
tion of the creditor in lieu or di-'charge of the debt owmg to him ’ (f) 
The gi\ mg, therefore, bj the surety of a promissory note jointly with a 
third party as his surety, though accepted by the creditor as payment 
of the debt and not as a mere collateral sccuritj therefor, cannot be 
treated as payment as between the surety and the principal debtor (m) 
The rca'^on la that, the principal debtor being bound to indemnify the 
surety, the cause of action cannot be merely the ptocurmg by the surety 
of the prmcipal debtor s exoneration from liability to the creditor, but 
must also include the surety being himself damnified (n) and the 
surety cannot be said to be damnified unless the payment is actually 
made 

Guarantee without concurrence of prmcipal debtor —Where a 
person becomes a surety without tlie knowledge and consent of the 
principal debtor the only rights which he acquires are those gi\ cn by 
ss 140 and 141, and not those given by this section (o) 

There are conflicting opinions on the question whether a surety 
paying a debt which is barred by limitation can bo said to haa c paid 
" rightfully ” within the meaning of this section (p) 

146 . — ■‘Where two or more persons are co sureties for the 
same debt or duty, cither lomtly or severally, 

Co Buretiea ~ 

liable to con and whether under the same or difierent 
contracts, and whether with or without the 
knowledge of each other, the co sureties, in the absence of 


(l) Hetd V AorfU (1837) 2 My Cr 
3C1 37o 45 U It 88 01 (Lord Cotten 
bam) On tbo point that there >s no 
eubrogation ep reriamamia Ilaral 
lat/ar v Bantans <t Co (1025) 49 Mad 
156 , 95 I C l&l AIR 1920 Mad 
044 

(I) Ter Bbashyam Ayjangar J in 
PuHi AarayanamurtSi v J/arimulAw 
(1902) 26 Mad 322 3'’8 


(m) 26 aiod 32" 328 

(n) 76 d 3^0 

(o) JIblAu Baman v Chxnna \eUayan 
(1916) 39 Mad 96o 33 1 C 503 

(yi) No Svjax Pahlmin (18“8) Punj 
Itec ao 30 Vos (at any rate i( he pays 
under a decree) FajAarendra Cururan v 
VnJl pat Krishna (19’4) 49 Bom 202 
W> I C 883 y I R lO^o Bom 244 
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any contract to tlie contrary, are liable, as between them- 
selves, to pay each an equal share of the w'hole debt, or of 
that part of it which remains unpaid by the principal debtor 

JUustralionS 

(a) A > U and C arc swreties to D for tJio sum of 3,000 rupees lent to 
L E makes default in payment A,B andC arc liable, as betueen them 
selves, to pay 1 000 rupees each 

(b) A , B and C arc sureties to D for tho sum of 1,000 rupees lent to 
E , and there is a contract between A , B and C that A is to bo responsibk 
to tho extent of one quarter, B to the extent of one quarter, and C to the 
extent of one half E maj es default m payment As between the surctii.'* 

A IS liable to pay 2o0 rupees, B 250 rupees, and C 600 rupees 


Contribution by co-sureties — ^This has long been elementary Tht 
carhest case usually cited settled that the co sureties need not be hound 
under the same contract and laid down that the right to contribution is 
independent of any agreement for that purpose (q) 

It must be obserted that a “su^ty has no claim against his 
CO sureties until he Ins paid more than his share of the debt to tho 
piincipal creditor ” (r), for only then docs it become certain that there 
IS ultimately an> case for contribution at all But a judgment against 
the surety at tho suit of tho creditor for the full amount of the guarantee 
(oi an eq^u^ alcnt process, such as the allow ance of a claim for the sum 
111 tho administration of the surct) ’s estate) w ill ha\ c the same cfTcct ns 
pajTiieut for this purpose, and entitle the surety or his reprc-scntatiaes 
to a declaration of the right to contribution , it seems that tins is a 
mattci of purely equitable jurisdiction (s) The like principles applj to 
contribution among co trustees (f) 

All the CO sureties are entitled to share m the bcncrit of anj < 5 ocunf \ 
or indemnity which any one of them has obtained from the principal 
debtor, and this whether they knew of it or not (») The surety hnnp’ 


(ql Dering \ / cirl o/ II nifAi/Jca (1787) 
1 Cox, 3JS ^ Boi A r 270, 1 Jl B 
41 . and other judgments cif«l lij 
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/>n <« % IlumpSrr j* (I'vld) CM A. W 
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ing in, under this lulo, ulnt he rcccucs from his security, may resort 
again to that sccuritj for the liability to which ho remains subject, and 
the CO sureties may again claim the benefit of participation and so on 
until the CO sureties haa c been fully reimbursed or the counter security 
exhausted (i) 

There IS no right of contribution between pcr&ons who become 
sureties not for the same debt, but by distinct and separate obligations 
for different portions of a debt (ip) Nor is there any such right betw con 
an ultimate suretj for pajment of a debt and a person who, though a 
surety as betw cen lumscU and the principal debtor, has authorised the 
creditor to treat him as a principal ^\IiereB jomedwithA inamort 
gage of A ’s propertj to Z , and agreed to be considered, as regards Z , 
as a principal debtor for the whole, though as between A and himself 
he was a surety, and the debt w as insured with HI , who knew the terms 
of B 's engagement, in the name of Z , M undertaking to pay the debt 
on notice that Z ’a power of sale bad become exercisable, it was held 
that HI w as a guarantor to Z against the default of both A and B , and 
was not a co surety with B (x) An express contract between Z and 
31 thatSI wasfobeasurcty/or.butnotiwfft.B ,bywayof“coUateral 
security,” would ha%o the same effect (y) 

Liabiiitj of CO 147. — Co sureties who ate bound in 

Buretici bound m 

(iiflercnt sums different sums are liable to pay equally ns 
far as the limits of their respective obligations permit 

Jliualrotto^j 

(a) A n andC osBurctiCB forD enter mto three Bc%cral bonds each 
IQ a different penalty namely A in the penalty of 10 000 rupees II in that 
of 20 000 rupees C in that of 40 000 rupees conditioned for D sdulj account 

O wAt-e*, dictaeAttw tVi* e'^tecA. "at ewpeea A It w\dC 

are each liable to paj 10 000 rupees 

(b) A U and C as sureties for U enter into three several bonds each 
m a different penaltj namely A m tho penally of 10 000 rupees 11 in that 
of 20 000 rupees C in that of 40 000 rup cs conditioned for D s duly account 
ing to I D makes default to the extent of 40000 rupees A is liable to 
pay 10 000 rupees and B and C 15 000 rupees each 

(c) t 11 and C assurctiesforl) enter into three several bonds each in 
a different penaltj namely A in a penally of lOOOOnipocs 11 in that of 


(c) JJerridgev Bern<f3e(lS0O)44Cb D 
168 

(w) Coopt. V Ttcynnm (1823) Tom &. 
Uuss 420 , 21 It R 80 

(x) ;?ePenlon»£sl<i«<[10CM12Ch 178 


C \ following the distinct on laid down 
inCraylftorne V Sirmhum' (1807) 14 t es 
ICO 9 It R 264 

(y) Craythomt v Sifinhume (1807), 
last note 
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20 000 rupees C m that of 40000nipces conclitionedforD arroui 
J toE D makes default to the e-^tent of 70 000 rupees A BandChau 
to pay each the full penalty of hia bond 


Tile w ording of this section and its effect as show n by the illustra 
tions are perfectly clear and the question tvhj it sajs cquall} ’ and 
not ratcably thus making what seems an arbitrary departure from 
the rule as previously understood is not one which w e hat e auj means 
of answermg There is no \amtion between this section and the 
origin'll draft 


CHAPTER JX 

Of Bailment 

148 —A ‘ bailment ” is the delivery of goods bj one 
Bailment inothct for some purpose, upon a 

taijof contract that the} shall u hen the purpose js 

accomplished, be returned or otlienvisc dis 
posed of according to the directions of the person delivering 
them The person delivering the goods is called the " b'ldor 
The person to whom they are delivered is called the “ bailee ” 
Exj)lanation — If a person alrcad} m possession of tho 
goods of another contracts to hold them is a bailee ho 
thereby becomes the bailee and tiie owner becomes the 
bailor, of such goods although tlie\ may not have been 
delivered bj way of bailment 

The lato I^Ir Justice Stor} worJs on bailment and 'igcnc; 
acquired a classic-il reputation and were lirgcl} UKcd m tins and the 
follow mg chapter b} the framers of the present Act on the w hole w itli 
good results But ns those worl s ha\c not been re cditel for 
manj jcir^ andhn\c in I nglmdatan^ r'lte cen'icd to I c in conunon 
use though fairl) recent judiciil citations occur itisnotthoiiglit north 
while to furnish the text of the Act which after all is its ow n sufiiti^nt 
authority with specific references to them 

( t onioSuerrmol urtoftlolnl I •• inlf rxp* tofUrc n n 
Ftatn from imi to IRI '■tr 5 ^^^^rot I n t( o ol a O rilTMl 

o • III*' r nl»m* (i tJ ro I cr t c i f u a fr-*' / •> i Hr In « L'’ N 

d al I u tl )» tJ r t ■< 1 t I a I tJ r n I ll r I a l 
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Katnrc o! the transaction — Hiitmcni ” is n tcclmical term o[ the 
Common I>aw, thmiph ct j mologicall) it might mean nnj kind of hand 
xng o\cr (Fr fwiffer) It invoUcs change of jHiascwion One who has 
enstodx ithout powsimn hko a Fcra ant, or a gnc-st using his host s 
pofvls, isnot a hailoc Ihit constnictncdehvcrj will create the relation 
of bailor and bailee ns well ns actual, aantatcil m the lAplanation 

Th< bailee’s diitj t« deal with the goods ncconbng to the hailor’n 
onlcrs IS incidental to the contract of bailment , and arises on the dch\ ctj 
of the goods, although those onlcrs ma) ha\c already been gi\cn and 
accepted m Fuch a manner ns to constitute a prior npccial contract (a) 
\s a matter of pleading this is no longer material in England or India, 
but it might FtiU be material with rcganl to the penod of limitation 

Eadment is necessaril) dealt with 1»> the Contract Act onlj fo far 
as it IS a kind of contracL It is not to be assiimwl that without on 
enforceable contract there cannot m nnj ease he a Indmcnt In 
England the cnnaiction of nn infant for the Btatulorj offence of farcenj 
by a bailee hns been upheld (6) “ It js conceiacd ” Rajs Sir R S 
right (c), ‘ that in general nn\ person is to be considered ns a bailee 
who otherwise than as a sonant either receives possession of a thing 
from another or consents to roceiac or hold possession of a thing for 
another upon an undertaking with the other person either to keep or 
return or deliver to him the Rjiccific thing or to convej and apply the 
specific thing acconhng to (he directions antecedent or future of the 
other person ’ 

The w ords “ othcrw isc disposed of ’ m the present section express 
the common law as now undcrstoo<l It seems clear that a bailee 
IS not the less a bailee because he la clothed w ith authontj to sell the 
thing which is bailed to him c </ , a lactor for sale (d) On the whole 
a bailment may be described as a delivery on condition to which the 
law usually attaches an obligation to redeliver the goods or otherwise 
deal with them as directed when the condition is satisfied , but there 
maj be, in particular cases a bailment without an enforceable obliga 
tion (c) 


(o) Streeter x J/orfoct (18»'*) I Binj; 
3t 2jlt n 5~0 

(6) R V McDonald (188o) lo Q B I> 
3 '3 (No Bucli (inestion could anso under 
tl c Ii d II Penal Co le ) 


(e) Pollock and \\ right on Possession 
163 

(J) Sirlt S WngU op cit 161 162 
(e) Judgment ot Care J J? v 
VcBoHnM (1835) 15 Q 15 T) at p 
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Where a chattel is delnered by mistake, the intention being to 
delner another chattel either with or without conditions, the legal 
result, whaler er it may be, not a bailment , for there is no intention 
at all to deli\ er the chattel which is m fact delu ered, and no contract 
with respect to it The late Ijord Coleridge’s opinion “ that bailment is 
not a mere delivery on a contract, but is a contract itself ” (/) may 
not be a very clear or convincing^ reason for this proposition, but does 
not affect its truth The problems which ari«c m this connection are, 
howe\ er, outside the scope of this Act 

The judgment of Holt C J in Coggs v Bernaid {g) is celebrated 
as the first judicial exposition of this branch of law, as indeed it is one 
of the earliest attempts, outside the law of real property, to give a 
connected and rational exposition of any branch of the Common Law as 
a whole But the somewhat minute distinctions there laid down w ere 
really taken from the Roman law through Bracton, and, whether they 
were c\ er operative in the law of England or not, they arc not adopted 
m this Act (see s 151, p 516, below) 

One result of Holt’s reliance on Bracton is that in later tunes 
English Courts have felt themselves rather specially free to refer to the 
Roman law m questions on the contract of bailment (h), but this is now 
m India, and probably in England, rather a matter of literary curiosity 
than anything ehc 

No ladinent where whole property transferred — Obaiously no 
transaction can be a bailment within the Act which docs not satisf) the 
terms of tins section Accordingly there is not a bailment if the thing 
delivered is not to be spcciticalfy returned or accounted for and so is 
the Common Law 

A doliv ery of property on a contract for an cqm\ a/ont m inonej, or 
m other commodities (whether like the property delu cred or not) n a 
sale or exchange and not a bailment, as where farmers deliver gram ton 
miller to be used hj limi m his trade, and arc entitled to thun an equal 
quantity of corn of bkc quahtj or its market jirice (/) 

An agent authorued to receive pijmcnt, and bound to hand over 

{/) r r Afhicfll (ISS'*} Ifi Q J1 I> ItMtn^ore v / n>tol and ixtUr Co 
,tp 2.’a All lor., 10^, WiW R 

(?) (noi) z lA lujm 900, 1 *^’ 1 " 

1 j 1-3 ( 1 ) South Auilral in J>f«ran(e (n r 

{*> V,' »)r> jo J?mrnl of iJio C<iirt m /«>«*« (If-en) 1. It 1 1’ (’ 10 J 
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to his principal an cqmvalcnt sum, but not necessarily the actual com 
or instruments of credit received by him, is not a bailee (j) 

Similarly the delivery of Government promissory notes to a trea* 
sury for cancellation and consolidation into a single note is not a bail 
ment, for there is no contract m such a case that the notes shall be 
returned or otherwise disposed of according to the directions of the 
owner (i) 

Agam the relation between a native banker and the person 
depositmg money with him in the ordmary way of busmess is that of 
borrower and lender, and the money so lodged can be recovered only as 
“ money lent " under art 59of the Limitation Act, and not as “ money 
deposited ” under an agreement that it shall be “ payable on demand ” 
under art GO Xu the (otmer case the period of lunitation tuns from the 
date of the loan, and m the latter from the date of demand { 1 ) “ The 
mere use of the terra ‘ deposit ’ cannot alter the substance of the trans 
action ” (m) It is in each case a question of f-ict whether a transaction 
amounts to a mere loan or a deposit under art CO (n) 

149.— Tho delivery to the bailee may be made by domg 
DUiiciy to anything which has the effect of puttmg the 
bailee how made goods in tbc posscssion of thc intended bailee 
or of any person authorised to hold tlicm on his behalf. 

Compare ss 33, 34 of thc Indian Sale of Goods Act, 1930 

The bailor’s part need not be very active Mere assent, for 
example, of a guest at a place of public entertamment to a servant’s 
officious assumption of custody may be sufficient c\ idence of delivery 
to make the proprietor of the house a bailee and responsible for loss (o) 
Having regard to the course of dealing of a railway company, thc mere 


(j) Sec Dridgts v Otinett (ISIU) L U 
j C I* 4S1, m F\ Cl) , judoinent of 
niackbuni J 

^1) Seertiary of Slalt fur India in 
Couneif i Shto Sinjh (ISSO) 2 AIL 756, 
TbO 

(0 tehfa Dhanji \ VolAa (ixss) 11 
Bom 33S 

(m) PtrCuT in T’nm Sul.h\ lirv^mojt 
J>»ill87t)CC L B 470 

filiHr Ckunirr v Jt&Hn Kninim 
1C Cal 2> I erundm/ayiir » 


AAmmafrar (tSJ5) IS Mad 3J(i, Dorabjt 
V J/uRcAeiji (IbOl) 10 Bom J52 mapp 
ttid p 775 Cp /?«Tidd[1803}3Ch 151 
whero there seems to be some want of 
adequate dutmctioa between a deposit 
of epveiEe gooda or eoma and a deposit lit 
the banktS); eense, t e , a loan not imme* 
dutely repayable, though iLo d^ei wn u 
clearly coireet 

<o) Lit m \ Steolt tloOl] 1 Q B 01 
irhieh rcall^ deciJea aery Imle 
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Where a chattel is delivered by mista]\.ej the mteation being to 
deliver another chattel either with or iMthout conditions, the legal 
result, whatever it may be, is not a bailment , for there is no intention 
at all to deliver the chattel which is in fact deliv ered, and no contract 
with respect to it The late Lord Coleridge’s opinion “ that bailment is 
not a mere delivery on a contract, but is a contract itself ” (/ ) may 
not be a very clear or convmcing reason for this proposition, but does 
not affect its truth The problems ivhich arise in this connection arc, 
howe\ er, outside the scope of this Act 

The judgment of Holt C J m Coggs v Bernmd {g) is celebrated 
as the first judicial exposition of this branch of law, as indeed it is one 
of the earliest attempts, outside the law of real property, to give a 
connected and rational exposition of any branch of the Common Law as 
a whole But the somewhat minute distmctiona there laid down were 
really taken from the Roman law through Bracton, and, whether they 
were ever operate e in the law of England or not, they arc not adopted 
in this Act (see 8 151, p 516, below) 

One result of Holt’s reliance on Bracton is that m later times 
English Courts have felt themselves rather specially free to refer to the 
Roman law m questions on the contract of bailment (k), but this is now 
m India, and probably in England, rather a matter of literary curiosity 
than anything else 

No tailment where whole property transferred. — ObMously no 
transaction can be a bailment withm the Act which docs not satisfy the 
term5 of this section Accordingly there is not a baiJment if the thing 
delivered is not to be specifically rctJimod or accounted for and so is 
the Common La\s 

A delivery of property on a contract for an cqui% alent m money or 
m other commodities (whether like the property delu ered or not) is a 
sale or exchange and not a bailment, as where farmers deliver gram to a 
miller to be used by him m his trade, and are entitled to claim an equal 
quantity of corn of like quality or its market price (i) 

An agent authorised to receii c payment, and boiinil to hand ov cr 

(/) n \ Aekteell (1885) 10 Q K D laaUmon v liriilol and I xcUr lly Co 
atp 223 (1858)8 1 A B 1035, 1050, 112 11 II 

(3) (1701) 2 Id lUym 000. 1 Sm 880 887 
7 , c 173 (0 AiiAlrali^n Inturante Co v 

(A) judgment of I}»t* Cowrt in ffaxMl I II 3 P 101 
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to Ins pnncijnl in cqui\ ilcnt sum, but not nccoos'inl) the octinl com 
or instmmcnts ol credit rcccn k! bj him, is not a bailee (j) 

Smuhrl} the deliver} of Government promi«sory notes to a trea- 
sury for cancellation and consolidation into a sinj,lc note is not a bail 
ment, for there is no contract in such a case that the notes shall be 
rctumoil or otherwise disposed of ncconling to the directions of the 
owner [k) 

Again the relation between a native banket and the person 
depositing money w ith him in the ordinary w a} of business is that of 
borrower and lender, and the monc} so lodged can be recovered only ns 
“ money lent ” under art 59 of the Limitation Act, and not as “ money 
deposited " under an agreement that it shall bo “ payable on demand ” 
under art GO In tbc former ease tbc period ol limitation runs from the 
date of the loan, and in the latter from the date of demand [1) “ The 
mere use of the terra ‘ deposit ’ cannot alter the substance of tbc trans 
action ” {in) It is in each ease a question of fact whether a transaction 
amounts to a mere loan or a deposit under art CO (n) 

149. — The dcli\ory to the builce may bo made by doing 
n.-iiico’ to anything which has the effect of puttmgtho 
haiifo low made gQQ^s the posscssion of the intended bailee 
or of any person authorised to bold them on his behalf 
Compare S3 33, 3 1 of tbc Indian Sale of Goods Act, 1930 
The bailor’s part need not be very active Mere assent, for 
example, of a guest at a place of pubhc entertainment to a servant's 
officious assumption of custody may be sufficient evidence of delivery 
to make the proprietor of the house a bailee and responsible for loss (o) 
Hav ing regard to the course of dealing of a railway company, the mere 


(j) See Drulgta v Ottrrtll (tS7U) L K 
o C I* 4ol in Fx Ch jad^jUMit of 
BUcWbuni J 

(i) Seerelary of State for Indta *» 
Council \ SI eo Stnyh (18S0) 2 AU 756 
700 

(l) Ichha Dhanji \ \alha (ISSS) la 
Bom 333 

(m) PerCur inPam Sukhr 
Doi. (1879)6 0 L B 470 

(n) Ish r Chunitr V Jibun Atiixin 
(IsSS) ir Cnl _j Perundtv tajar v 


Alammalrar (18J5) 18 Mad JJll Dorabji 
V 1/t(RcAerjt (1894) 19 Bom J52 mapp 
ttid p 775 Op iferi(fdll80313Ch 154 
where there seems to bo some want of 
adequate distinction between a deposit 
of epcct&c goods or coins and a deposit m 
tl c banking sense, t e a loan not immc> 
diatel; repayable, though the d'^emon is 
clearl; correct 

( 0 ) Vn en % \tcoh [1894] 1 Q B 9’ 
which really decides very little 

3) 
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was not afiected by tbe Contract Act (j) The same point arose before 
the Judicial Committee of the Pnvy Council in an appeal from the Court 
of the Eecorder of Rangoon, where it was held, approving the Calcutta 
decision, that the duties and liabilities of a common carrier m India 
are governed by the principles of the English Common Law m conjunc 
tion W'lth the proAusions of the Camers Act, and that, notwithstanding 
some general expressions m the chapter on Bailments, the responsibility 
of a common carrier is not within the Contract Act (A,) The decision 
proceeded on the grounds (1) that, if the liability of a common carrier 
was governed by ss 151 and 152 of the Contract Act, the provisions of 
ss G and 8 of the Carriers Act would be rendered nugatory, though s 1 
of the Contract Act declares that nothmg in that Act contamed shall 
affect the provisions of any Act not thereby “ expressly repealed,” and 
the Carriers Act is not one of the Acts so repealed , (2) that at the date 
of the Contract Act the law m force m British India relating to common 
carriers w as partly w ntten, being the Camers Act, and partly unwritten, 
being the English Common Law, which together formed a code at once 
sunple, intelligible, and complete, and that, had it been intended to 
codify the law of common carriers by the Contract Act, the more usual 
course w ould ha\ e been to repeal the Camers Act and to re enact its 
provisions, instead of sweeping away the common law by a side wind 
and Iea\ mg the law on the subject to be gathered from tw o Acts ; and 
(3) that the mere fact that the Contract Act treats of bailments in a 
separate chapter, and that the definition of bailment la wide enough to 
jneJude bailment for carnage^ docs not show any intention to abrogate 
the common law rule, for the Act, as apiicars from the preamble thereto, 
does not purport to do more than to define and amend certain parts of 
the law relating to contracts The result is that the rights and liabilities 
of common earners are outside the Indian Contract Act, and they are 
goaerned by the principles of English hw as modified by tbe Camers 
Act of 18Gj (0 

Camers by sea for hire are not common carriers w itliin the meaning 
of the Carriers Act III of 1865 (m) There is a conflict of decisions ns to 

0) Moolhora hnnt \ I O S \ Co aitctCo.Iidy Indm General .\augnUox 
(Jfi‘O)J0Ca) ICO and Ptuliraj Co , Ltl (1010)33 Cikl 23, 

[Dlrrmmllj flolilli Co r Hag 01 C 301 As to rail»Tn^s, spc tlieiicst 
iranJas [mi) IH Ci\ OJO I K 18 I piniRraph but one 
^ joj (m) Aamier ^ The It I S 2\ Co,!^ 

(1) Irxtx^Kanl lore, gn Mar, nt In', r (1913) IS ain 1 Dll, .0 I C 510 
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the Inbility of such carriers being go^cmcd bj the Common Lar\ bf 
England or the provisions of ss 151 and 152 of this Act Tne High 
Court of Calcutta has held that a foreign company {which m that case 
was a French company) arc not common carriers in the ordinary English 
sense of the word, and that if the contract of affreightment is made m 
British India (as m that case in Calcutta), their liabihty is gov emed by 
the provnsions of ss 150 and 151 (n) On the other hand, the High 
Court of filadras held m a case m which the same company were defen 
dants and the contract of affreightment was also made m Calcutta, that 
the company were none the less common carriers because they were a 
foreign company, and that the liability of the company was gov erned by 
the common law of England, and not by the provisions of this section 
** The contract,” said the Court, “ was made at Calcutta, and whatever 
the nationality of the defendants or their ship, the law appUcable to 
them 13 the lex loci contraclus The lex loci is the law of England , the 
defendants are therefore m our opmion common carriers, and the 
Enghsh law as to common earners applies to them ” (o) 

earners by Railway —The liability of carriers by railway is now 
gov erned by the Railways Act IX of 1890 Sec 72 of that Act provides 
that the responsibility of a railway administration (p) for injury to goods 
delivered to it to be earned by railway is, subject to the other pro 
visions of the Act, that of a bailee under ss 151, 152, and ICl of the 


Bogyiano <t Co v Tht Arab Sleamtra 
Co, 40 Bom 629 635-530 

33 I C 530 Sro Cam n Act III 
of 18Co s 2 nhich dehnea a common 
carrier But varricrs I y inland tUTiga 
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earners, *f« India Grneral Siram 
}>avigation Co y Bkag can C/uijtdra Pal 
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the company for damage cau«ed to the 
goods by landing them in min an 1 it waa 
held that though tho art amounted to 
negligence on the company a part, thej 
were Gscmptctl from liability b\ a claaac 
in the hill of lading which proai led ^hat 
the company ahould not bo liable for the 
negligence of its aervanU Aujn6fr \ 
TkeB I S ^ Co Ld (1913)33Jtad 
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Contract Act ( 5 ), and that it shall not be affected by the Common Law 
of England or the Carnets Act» but that it may be limited by a special 
agreement between the parties, provided that it is m writing by or on 
behalf of the person sending the goods and is otherwise in a form 
approved by the Governor General in Council Several radway com 
panics in India ha\ c accordingly issued what is called “ the risk note ” 
in a form approved bj the Governor General in Council, which is used 
when the sender elects to despatch at a “ special reduced ” or “ owner’s 
risk ” rate articles for which an alternative “ ordinary ” or “ railway 
risk ” rate la quoted in the tariff The “ risk note ” provides that, in 
consideration of the railway company carrymg the goods at a special 
reduced rate, they shall be exempted by the sender from liability for 
loss or damage to the goods from any cause whatever before, during, or 
after transit over the railway or other railways working in connection 
therewith Such a note signed by the sender constitutes a bpccial 
contract within the meaning of s 72, and a railway company cannot, 
therefore, be rendered liable on such a note, whatever may be the cause 
of injury to the goods (r) 

Innkeeper. — It has been hold by the High Court of Allahabad that 
the liability of a guest m respect of poods belonging to a hotel keeper and 
used by the guest is that of a bailee imder ss 151 and 152 of this Act, 
so that the guest is not responsible for the loss, destruction, or detenora 
tion of the furniture in his use if he has taken as much care of it ns a 
man of ordinary prudence would, under sumlar circumstances, take of 
similar furniture of bis own (s) On the other hand, it w as held by the 
Se^ £>7^ 6lalc V Bkagxmn Jatim Singh v Sccrdanjof 9/a^e (1004)31 
Das (1927) 49 All 889 102 I C 410, Cal 951 . Ladhv v S P d D I ailtaig 
AIR 1927 All 371, tho Contract Act (1886) Punj Rco no 97, Arunachtllam 

appears to have been inadvertently t Pailung Co (1009) 33 Jlad 

treated as directly applicable, but this 120, haraini F 1 Faihi'ayCo (1012) 
did not afleot the re«.ult We rosy 34 All 656, 16 I C 369 Cad India 
mention here that cases turning merely Py Co v (1014) II Cal 

on the constniction of risk notc^ and 576 , 22 I C 679, hast InUa 1 axUcoy 

matters of CM Icnce ns applicable tlieieto Co \ /’ro«od (1912) 17 C W ?» 

aro purposeli not cited ns not being 629, 181 C 216 lohxlkhandA hu, aun 
relevant to the general law of contract Itj \ Istnaxl /v^na (191 1) 13 Ml I 3 
(r) T.pponna v Sox them VarailaJj 417 . 29 I C 207 hast I, I, an laxhcaj 
Co (1892) 17 Rom 417 Pataram > Co v Kanal. Utfxari (1917-1 US) 22 
SouU trn HaroU n It j Co (1801) 19 Horn C \\ N C22.4t I C C91 

150 hast Irx I a Pj Co r lunyilAlt (j) v l/nirfly d Co 

(180o) 18 \11 42 Toonyi lam v I irt (l80j)22An Ifl 
Jninl j Co (|9n2)30Cnl 2 " O^al-o 
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Bomb'^y High Court in a case which arose six j ears before the date of 
the Contract Act, that the liabilitj of a hotel Iceper in respect of goods 
belonging to a guest was governed by the Common Law of England (t) 
According to that law, an innkeeper is liable for loss or damage of goods 
belonging to the guest unless the loss or damage arises from the guest’s 
negligence, the act of God or the King’s enemies (it) In the Bombaj 
case how cv er the hotel w as m Bomba) the hotel keeper was a Parsi, 
and the guest w as a European and the decision w as entirely confined to 
thc«c facts the Court declining to consider w hat the liabiht) w ould hav e 
been if either of the parties w as a Hindu or a JIahomedan Again it is 
not clear what the decision would hav c been if the case arose m the 
Mufassal where the English Common Law had not been introduced To 
us it appears that the liability of an innkeeper should be gov erned by 
the provisions of ss 151 and 152 The case of an innkeeper is different 
from that of a common carrier there is nothing to show that the 
Common Law rule as to the liability of an innkeeper has been recognised 
throughout India as is the case with common carriers and there is no 
Indian enactment relatmg to innkeepers similar to the Carriers Act, 
with which the provisions of ss 151 and 162 if applied to innkeepers, 
could conflict (a) This opinion is now supported bj a decision of the 
Allahabad High Court (w) 

Burden of proof —In cases governed by the provisions of ss 151 
and 152, the loss or damage of goods entrusted to a bailee is prma facie 
ev idcncc of negligence, and the burden of proo^ therefore to disprov e 
negligence lies on the bailee The same rule applies by reason of s 72 
of the Bailways Act to a railwa) administration (z) unless the goods 
arc consigned under a risk note under which the railwa) companv are 
ahsohed Irom aJJ Jiabditj for loss or damage except that due to wiUul 
negligence on the part of their servants in which case the burden lies 
m the first instance upon the compan) to prov e that the lo<«3 was such 
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as T\as contemplated by the contract, and vrhen this has becJi iJ&aevi; 
shifts upon the plaintiff to show that the loss nas due to tie inlfuj 
neglect of the company or its servants (y) A railway company 
receiving goods for carriage is not bound to inquire into the apparent 
owner’s title or to sec that the nsk-notc is read and understood by the 
person who deh\ ers the goods (c) As regards goods deh\ ered to a 
common camcr, he is liable even if there be no negligence on his part 
except in certain cases mentioned above (see note “ common earners,” 
p 517, above) Tinders 6, howev er, of the Carriers Act he may by 
special contract limit his liability, but even then the burden lies on 
him, by reason of s 9ofth.cAct,todisprovencgbgence(a) 

There is a special class of cases where goods are destroyed by fire 
ansingfromsomeunknovncause, while they are In the possession of 
a common earner or a railway company In liner Steam Naingation 
Campanil v Cl^ovtmull (6), which was a suit against common carriers 
for loss of goods occasioned by fire which ongmated from some ujiknowm 
cause, the Judicial Committee said “ It appears that the defendants 
ha\ c not at all e'^onerated themselves from the onus cast upon them of 
showing that the fire originated from causes over which they had no 
control and could not have been expected to have had any control *’ 
This does not mean that a railway company must be held liable for 
e^ ery accident of w hich it cannot assign the precise cause , it is enough 
to S'iti‘?fy the Court that due care has been used both generally and m 
respect of the plaintiff’s goods (c) In a case wher e the suit was one 
(y) Gr€Otindio7ife»>«swJar-KmI«ra2/v AIR 1028 Cal 110 Seo lurlhct, 
Juan Pavi (1923) 2 T'lt 442 ?3 I C O I P R Co v Jes Raj Patuan (1927) 
440, dissenting from Great Ivdian 55 Cal 132, 1061 C 2S2, AIR 1028 
PeninsuUr Railuay v Ramchandra Cal C5 

Jo-janiialft (1921) 45 Bom 1206, 63 (o) i?H«r Steam Aai yalioa Co v 

1 C 234 Simth, Limited v O^cal CAowfinuK (1890)I< R 261 A l,2GCal 
nMl€rra/?aifu«yC<»jjwHy[1922]lA C 393 admg 24 Cal 76C , Ind a CmiKH 
178 which Shea iVartiin \ Pait Indian Steam Afltijniion Co t Rha^ican 
lat!,tOJ(\02^]lj0 \1I 240, lOSI C 691. C/airfrarfli (1913) 10 Cal 710 Scoot o 
\ 1 R 1923 \U 103, ottompU to India Gexeral Sham Aoiigahon Co v 

distinffuiah Janti Da^Gohind Paii ' Gopal Chandra (ID14) It Col SO 8 -SS 

Scry of Side (1925) 22 Ml !> J, 1020, \9 1 C 750 

So I C 114, A I I? 1025 All 10 i*on (6) (1809)1 V 261 \ ],20C«1 39'' 

tl p con^tniction ol tl c risk note XAeo aflmg 2l Cal 7SC 
barvtpamv ThelUngdy H Rj Co {e) lalhi Chand C I P J y Co 
(1912) lOCW N 700 {19l3)3"15rTii 1,16-13, t 

{ ) 0 J P J Co y C/alraiarit Sont Co f R R d C 1 ] 'J Co {l‘>l')39Uon 
dC (I'lj-jilCil 112 10« I C 21'. 191 “•» 210, 25 I C 211 Wernnnot 



UUllDl N or I’HOOI . 


for dinngc<? for of cnrgo by fire the Jmlicnl Committee, after 
refemng to ?<» 151 mnn52, ob'tcrxcd ni follows — 

The wi;ht to uttirhcd to tlio judgment of the learned Judge of 
firrt Jmtaner, who mw the witne«*c*, ts « gooil deal lc«»cned by reason of Uia 
having apparent ly thrown the burden of proof on the wrong party He states 
that it was. in his opinion, incumbent upon the defendant company to satisfy 
him that ther had taken such care of there goods ns a man of ordinary pru 
deneo would take of liis own gools Thi* in their Lordsliips view, is not a 
correct statement of tl e law It is true that under the Law of h v idencc Act 
of 1S72, a. 10(1, * when anj fact is capeciallj within the knowledge of any 
person, the burtlen of proving that fact is on liim * , and it was therefore right 
that the defendant company should call the material witnesses who were on 
the spot, as it seems to have done Itut this provision of the law of evidence 
does not discharge tho plaintifis from proaing the a\ant of duo diligence, or 
(expressing It otherwLw} the negligcneo of the servants of tho defendant com 
pany Itmay )ie for tho company tola} thomaterials before tho Court , but 
It remains for the pUintifls to satisfy tho Court that tho true inference from 
there materials IS that thoserrantsof tho defendant company have not shown 
due care, skill and nervo ” (d) 


As regards bailments for hire, the rule lias thus been stated by 
Strachoy C J “If the damage caused were such that in the ordinary 
course of c\ ents it would not happen to goods of the kind m question 
if u^ed with onlinar)* prudence, then I think it would be for tho hirer 
to prove that lie Iiad exercised such prudence , othernso I think tho 
owner must give some evidcDce of negligence ” (c) Thus where a 
person hires a horse for riding m a sound condition and tho horse dies 
the same day while it is in his custody, it is for the hirer to prove that 
he had taken such care of the horse as a man of ordmary prudence 
would, under similar circumstances, have taken of his own (/) Simi- 
larly, vs here goods dcliv ered for safe custody for ress ard are lost w hile m 
the possession of the bailee, the burden lies on the bailee to prove 
absence of negligence on his part (p) But where hotel furniture used 
by a guest nliJe suHenag Irom aa inScctious disease is desteo) cd by 
the hotel keeper to prevent infection, it lies on the hotel keeper, if he 
claims damages for the loss thereof, to piove that the guest did not take 
as much care of the goods as a person of ordinary prudence would hav c 
taken of his own goods imder similar circumstances (A) 


of course, pursue in tins work thedistmc 
tions to bo made in applying the principle 
independent of contract commonly 
referred to by the catch word res tpm 
loquUur 

(tl) Dwarkanalk v The Biters Steam 
Afli.jaiioA Co. Ld (1918) 27 Ca! L J 
C15,20Bom L R 723 4GICai0[PC] 


(e) Eampal bingk v J/urrai/ t Co 
(1899) 22 All IGl 1C7 
(/) Shiefls V II iHinsort (1837) 9 All 
393, 406 See Evidence Act a 100 
(p) Trustees of the Harbour Madras \ 
Bead. Co (1899) 22 Mad 324 
(A) Eampal Stngh v Murray «t Co 
(1899)22 Vll 104 
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as -n as contemplated by the contract, and Tvhen ths has been done it 
shifts upon the plamtifi to show that the loss ■nas due to the wilful 
neglect of the company or its servants (y) A railway company 
receiv mg goods for carriage is not boimd to inquire mto the apparent 
owner’s title or to see that the risk-note is read and understood by the 
person who deliv ers the goods (z) As regards goods dehvered to a 
common carrier, he is liable e\ en if there be no negligence on his part 
except m certain cases mentioned above (see note “ common carriers,” 
p 517, above) Under s 6, however, of the Carriers Act he may by 
special contract limit his habihty, but even then the burden hes on 
him, by reason of s 9 of the Act, to disprov e negligence (a) 

There is a special class of cases where goods are destroyed by fire 
arising from some unknown cause, while they are m the possession of 
a common carrier or a railway company In Uner Steam ^^avigatwn 
Company v. ChoutmiiU (6), which was a suit agamst common carriers 
for loss of goods occasioned by fire which originated from some unknowm 
cause, the Judicial Committee said . “ It appears that the defendants 
hav e not at all exonerated themselves from the onus cast upon them of 
showing that the fire originated from causes over which they had no 
control and could not have been expected to have had any control ” 
This does not mean that a railway company must be held liable for 
ev ery accident of which it cannot assign the precise cause , it is enough 
to satisfy the Court that due care has been used both generally and in 
respect of the plamtifl’s goods (c) In a case where the suit was one 

(y) Great Indian Peninsular Pailuny T AIR 1928 Cal 170 Sco further, 
Jilan Pam (1923) 2 Pat 442 72 I C O I P Jt Co v Jta Raj i'afiran (1927) 
440, (liascnting from Great Indian 55 Cal 132, lOGf C 252, AIR 192S 
Peninsular Railuay y Ramehandra Cal 65 

Jagannath (1921) 45 Bom 1200 , 63 (a) iliier Steam Iiaugalion Co v 

I C 234 Smith, Limited \ Great CAoKfmKK(1899) L R 20 1 A l,2CCal 
Western railway Company [1022^ \ A C 39S, affmg 21 Cal 780, India General 
ITS ^^hich 5A£0 Aflru.n V East Indian Steam Aoeijofion Co r Rhagtcan 
7<7i/Kay(1927)50 \ll 210, 1081 C 691, CJlajrfm (1913) -10 Cal 710 Secaho 
\ I K 1028 All 103, attempts to India General Strain haagahon Co ^ 
di-tii "lush Janki Das Gobind Pam \ Copal Chandrt (1914) II CnI SO, S7-SS 
s<ry o/ (i92o) 22 \11 L J 1020, 19 I C "50 

85 1 C 111, \ I R 1023 All 10,i«oii (6) (1899)1 R 201 \ l,2CCal 
the construction of the n«k note Sheo alTmg 24 Cal 7SC 
banitlamy ThelUngd^ II R j Co {e) lalhx Chand \ Gil I y Co 
(1912)100 V\ N Too (I013)37Rom \.\G-\S , hirji hhiluyd 

{') a I P r Co \ chnlnnartt ^ont Co r It h d C I ly Co (inr,)39Itom 
dC (1''27) 55Cal 112, KM>IC2I“, 191 , Jit** 210, 25 I (' 211 \\crnnnol 



uuKDi \ or pnooi . 


for diimgcs for lo'y? of cnrgo fire tlic Jiidicnl Cominittco, after 
referring to 151 and 152,ob'er\cdnHfolIo«s — 


The ^ijht to Iv •ttnehej to the ju<lj;mpnt of llio learned Judge of 
lirft in«t»ner vho mt the is egoo*! deal lc«<cned ly reason of liis 

having apparently throw n the burden of prewf on the wrong party He states 
that It was. in hn opinion, incumbent upon tho defendant company to satisfy 
him that they had talen such rare of the^c goods as ft man of ordinarj pru 
denec would taVe of hia own goo«l* This m their Lordships view, is not a 
correct statement of the law It la true that under (he Ij»w of Evidence Act 
of 18"2, a 100 ‘ when any fact is cspccitllj uithm the knowledge of any 
person, the burden of proving that fact la on him ' , und it was therefore right 
that tho defendant company should call (he material witnesses who were on 
the spot, M it seems to bare done But this provision of the law of cvidcnco 
docs not discharge tho plaintiffs from proving (ho want of duo diligence, or 
(expressing it otherwise) tlienegligenco of the servants of the defendant com 
pany Itmayliefortlioeompanytola} the materials before the Court , but 
It remains for the ] lainti^s to satisfy the Court that tho true infcrenco from 
thoso materials is that the servants of the defendant company have not shown 
duo care, akill and nerve ’ (rf) 


As regards bailmcnfa for hire, the rule has thus been stated by 
Strachey C J “If the damage catiscd ttcrc such that m the ordinary 
course of events it nould not happen to goods of the hind m question 
if used with ordinary prudence, then I thinh it ^onld be for the hirer 
to pro>c that he had exorcised such prudence , otherwise I think tho 
owner must gi\ e some evidence of negligence ’ (e) Thus where a 
person hires a horse for ndmg m a sound condition and the horse dies 
the same day while it is in his custody, it is for the hirer to prove that 
he had taken such care of the horse as a man of ordmary prudence 
would, under similar circumstances, ha\ c taken of his own (/) Simi 
larly, w here goods deln ered for safe custody for rew ard arc lost w bile m 
the possession of the bailee, the burden lies on the bailee to pro\e 
absence of negligence on his part (^) But where hotel furniture used 
by a guest while suffering from an infectious disease is destroyed by 
the hotel keeper to prevent infection it lies on the hotel keeper, if he 
claims damages for the loss thereof, to pio\ e that the guest did not take 
as much care of the goods as a person of ordinarj prudence would ha\ e 
taken of his own goods under similar circumstances (A) 


of course pursue in this work the distmc 
tions to be made in applying the principle 
independent of contract commonly 
referred to by the catch word rrs tpaa 
loquitur 

(d) Dwarlanath v Tht J?iicr* Steam 
Navigation Co Ld (1018) 27 Cal L J 
C15,20Bom L B 72o 46IC3I9IPC] 


(e) Rampal Stnqh \ Murray U Co 
(1809) 22 All 1G4 16" 
if) Shells ni?Ajn«ore (188<) 9 All 
398 40G See Evidence Act s lOG 
(ff) Trustees of the Harbour Madras v 
Best a. Co (1899) 22 Mad 624 
(A) Rampal Singh v Murray A Co 
(1899)22 All 164 



THE INDIAN CONTBACT ACT. 


Compare the Transfer of Property Act, s 76, d (a), as to cai 
required of n mortgagee m possession 

Contract by bailee exempting himself from liability for negligence.- 
A bailee’s liability cannot be reduced by contract below the hm 
prescribed by this section , a contract by a bailee purporting to exemj 
him wholly from liability for negligence is not valid (i) A dilFerer 
opinion, hoi\ ever, appear^ to prevail in Burma (j) 

Bailee’s liability for negligence of servants.— A bailee’s babiht 
extends to damage caused by the negligence of his sen ants acting in tb 
course of their employment about the use or custody of the thing bailed 
but it does not extend to damage caused by the acts or defaults of thir 
persons which he could not by ordinary diligence have foreseen an 
prevented, nor to unauthorised acts of his aer\ ants outside the scope c 
their employment (i) 

152 . — ^Thc bailee, m the absence of any special contracl 
„ , , IS not responsible for the loss, destruction o 

Bauco when not . i i ■, c i i 

liable for loss etc , deterioration of the thing bailed, if he ha 
thing bailed t:ho amount of carc of it descnbei 

in secstioii 151. 

Note that by English lau , “ m an action against a stranger for los 
of goods caused by lus negligence, the bailee in possession can rocotc 
the value of the goods, although he would haa c had a good ansu or to ai 
action by the bailor for damages for the loss of the thing bailed ” Ills 
right IS the general right of a huful possessor against a wrongdoer, and 
docs not at this day depend on his liability to the bailor, whntc\ cr nia} 
be the true historical Meu of the mcdiaival lau (1) The bailee’s rights 


(i) ShetL 2Iahai»al v The British 
Inriia Stfam ^anjnlion Co iJil (1908) 
32 Mad 05 at p 120 In Dombaj 
^leamhatfjahQnCo v \ aiudev I ohurao 
(19^7) 52 Bom 3", 1001 C 470, ^ I U 
102S Bom O the clwspntinj; pilpmtnl in 
tins ca-vJ s«rai to haio bwn taken for 
tl e ju lament of the Court 5o the rMiilt 
I tirv'trwefne On tl e facia it u n ,t 
ra«a toil t ho farm tl rj appear la i lemn 
of ativ , 11^1 rnrt at all 

I Lt (h \ rj / Cho 


(1929) 7 Ran 319, 1201 C SJJ 
(1) 5«in fewon V CoffmJ [1901] I K B 
628 C A oaerrulmg Couji Co a 
Varfi/ici 11891] 2 q B 413 so far m U 
purports to lay doaan an) different rule 
ol Uv. Cp a: .\.c U (l89«l 1 

Q B 92 nailliatrntingtlcwnysin'vlifli 
Biich quealiona ma) an«c 

(1) The Bi'ilyrfl PW-I 1 
c A oa«milii'ls CtiTitif a ‘i' uth 
Uijf rl^hire Trtrrtiray Cn [Js9J| 1 Q B 

12 ■»! 60 Itolb 1^ 0 arf^iiment* "n \ tie 



niOIITS DUTIES OF BAILEE 


against strangers are naturally not specified in the present Act, as they 
do not differ from the rights of any other lawful possessor and arise not 
from the contract of bailment, but from the fact of possession 

Care to be taken by bailee — Since the standard of diligence required 
of a bailee is that of the average prudent man, a bailee of goods is not 
liable for loss of the goods by theft mhis shop if it is shown that he took 
as much care of the articles bailed as an ordinary prudent man would, 
under similar circumstances, take of his own goods of the same quality 
and value (m) Tor the same reason if A sends jewels to B for repairs, 
askingB to return them after repair as a \aluc payable parcel andB 
does so, B IS not liable for the loss of the jewels merely because he failed 
to msuro the parcel railurc to insure the jewels is not cMdcncc of 
want of such care as a man of ordinaij prudence would, under similar 
circumstances, take of his ow n goods cspcciall) when the o^vnc^ lumself 
does not insure them w hen sending them out for repair (n) But it is 
negligence on the part of a carrier of goods to send jute in a boat w ith 
twenty or thirty leaks on its side, one or one and a half inches m length, 
and keep the goods in the hold of the boat for thirty hours (o) 

The bailee’s duty does not necessarily come to an end when the 
goods are lo«t or sioien In England a bailee for reward ought to take 
such steps, if any, as arc reasonable and usual with a view to rccoa ermg 
the goods If ho fails to do so, the burden of proof is on him to show 
that reasonable efforts w ould not have been successful (p) 

153. — contract of bailment is voidable at the option 

Termination of of tlic bailoT, if thc bailee does any act with 
bailment by i , 

bailee s act incon rcgatd to tlic goods bailed, inconsistent with 

ditions the conditions of thc bailment 

Jllutiraiion 

A lets to B for hire a horse for hw own riding B drives t! I orso 
in hu carriage This is at the option of \ a termination of the bjilment 

It IS w ell settled law that a wrongful use or dispo<;al of the goods by 
the bailee determmes thc bailment and reimts the bailor to the rights 

judgment of Collins M R contain much Punj lice no “0 
Taluablo historical discussion which (o) JAil’finii Narain r Th' ''<cr<tary 
however we mun not dwell upon here oj Stale for Ind a (la's) t W N 

(m) Lalhrrn DaJ v Dabu Vtgk (1900) 101" SO I C \ I I Pi;! 

Rec no 90 Ca! 

{") DosteL d. Co V ilaudUttan {1900) (p) Collmanv ifi//[1919J 1 K B 413 



THE INDIAN CONTRACT ACT. 


and remedies of a person entitled to possession , a ivrongful act means, 
for this purpose, a dealmg wholly inconsistent with the terms of the 
bailment The English authorities go into refinements as to the precise 
kmd of wrong committed and the precise form of action available which 
arc almost as subtle as anything m either European or Hindu philo- 
sophy , but, as these are intimately connected with the old common 
law system of pleading, we have no occasion to consider them here (g) 
Merely irregular exercise of a right, such as a sub pledge to a third 
person by a pledgee, or a premature sale by a pledgee with power 
of sale, has not the same effect (r) The present section has the 
merit of simplicity, and does not appear to have given rise to any 
litigation 

154. — If the bailee makes any use of the goods bailed, 
Liaibiiity of IS not accordmg to the conditions of 

aMhori”d“ufo’*“f bailment, lie is liable to make compensa- 
gooda bailed ballot fot any damage ansmg to 

the goods from or during such use of them. 

llluslrattmts 

(a) A lends a liorse to B for Ins own ridmg only B allows C , a 
member of bis family, to rido tho horse C rides with care, but the horso 
aecidentally falls and IS injured B is liable to make compensation to A for 
the injury done to tho horse 

(b) A hires a horse in Calcutta from B espresajy to march to Benares 
A rides with due care, but marches to Cuttack instead The horse accident, 
allj falls and is injured A is liable to make compensation to B for tho 
injury to the horse 

fBy the common law this is not only a breach of tho contract, but an 
independent wrong, so that a person who could not bo sued on tho contract, 
such ns an infant, Qia^ be liable JJamardx (1863) H C B N S 

45 j 

Illustration (b) is apparently suggested b^ the case put in old 
English books of a man borrou mg a horse to ride to York and riding to 
Carlisle (Sec 1 C B G81 , C8R K 805 ) Discussion of the old forms 
of action being licre superfluous, no comment is required 


( 7 ) Cooper \ n illjtitnll (1815) 1 C B 
72, CS It It 703, ienn % IhltUtlon 
(l8>l)7}-t 152, 8G It It 503, Donald 
\ fa lelltnQ (18(G) L It IQ B 685, 
//nn/Wiof (IB ).’).* Q B 202, 
C j\ , mityi-n comtnrnilrii to Die lenrnrd 


reader deiifom of pursuing the sulject 
And SCO Bollock on Torts, 13th c<l 
370-382 

(r) Donald Suclhny, li«t note , 

nantlay^ IHpiU Oi I U 

3 I T 2 f*. 302 



MIMUIII 01 lUlfOIl** \MTn U Mill ’fa GOODS 


155. — If the bailee, \\ith the consent of the bailor, ini\c3 
Efioct of mit the goods of the bailor a\ith Ins oun goods, 
SlTwiTt*’'* if* 'h S the bailoi ami the bailee •shall ha\c an interest 
good^withit in proportion to their re^pcctnc ‘shares m the 
mixture thus produced 

Thisnml tlic two follonmg ecclions are dear enough In 1 nglnnd 
there IS hanll^ nni mothm aulhonti In a ctsc before the Court of 
Common Pleas m 18GS («) n •ship laden a\ith cotton was arreched and 
part of the cargo lo«t and the marks on a large proportion of the bales 
that were *;a\ed were «o much oblitcrafeil b\ •sea water that no hale 
could be identified ns belonging to nni particular consignee The Court 
held that all the owners became tenants in common of the cotton winch 
armed at its destination in the proportion which the quantities 
rcspcctucl} shipped b\ them bore to the whole quantits shipped It 
will be obser\ cd that there w as no question of bailment nor did the ease 
otherwise resemble ana of tho«e dealt with m the present group of 
sections which do not mention accidental mixture at all The Court 
added howc\er — It has been long settle 1 m onr law that where 
goods are m«cd so as to become undistiogmshablc by the wrongful act 
or default of one owner he cannot tccoacr and will not be entitled to his 
proportion or any part of the property from the other owner This 
severe rule, which the Contract Act has not adopted (s 157 next 
page) is ada ocated on moral grounds Blackstono saj s Our law, 

to guard against fraud gu es the entire pro] ort} w ithoiit any account 
to him whose original dominion is m\adcd and endeaaoiirel to be 
rendered uncertain without bi^ own consent (f) Similarly Kent 
adding howeaer the qualification which corresponds to s 15C (next 
page) that this rule is carried no further than necessity requires 
and if the goods can be easily distmgiushed and separated as articles of 
furniture for instance then no change of property takes place So if 
the com or flour mixed together were of equal a alue then the injured 
party takes hisgii en quantity and not the whole This is Lord Eldon s 
construction of the old law («) 

{«) Spence v Un on JUanne Ini ranee Blackstoae b stjle 
Co L K 3 C P 4'’“ 437 438 («) Commentar os on American Iaw 

(t) Comm 1 40o The <luma^ locn ii 3t>,> Lord Eldon s d ctum is in Luplon 
ton endo3>ourod to be rendered is a r ITA /e (ISOS) Jo a es at p 442 10 

strangeeiceptiontotleuiualeleganceof P P at pp 101 10 A later reference 



the INDIAN CONTRACT ACT. 

Tie Contract Act ia in substantial agreement with the Roman 
law (u). 

^56, If the bailee, without the consent of the bailor, 
Efloct of mix. the goods of the bailor with his own 

tafor-B con*nt! ^oods Can be separated or 

when tho goni divided, the property in the goods remains ia 

can bo separated, , . ® 

tne parties respectively ; but the bailee is 
bound to bear the expense of separation or division, and any 
damage arising from the mixture. 

IlltMraHon, 

A bails 100 biles of cotton marked with a particular mark to B, B , 
without A 'a consent, mixta tho 100 bales with other bales of his own, bearing 
a different mark A is entitled to have his lOll bales returned, and B is 
bound to bear all the expense incurred in the separation of the bales and snv 
other iQciderital damage, 

ScG On 8. 155, The proposition is almost too obvious to need 
stating Not only this, but any other difficulty caused by unauthorised 
acts of tho bailee u'hich may attend the return of the bailor’s goods 
according to the contract must be at the bailee’s risk and expense. 


157. — H the bailee, without the consent of tho bailor, 
, mixes the goods of the bailor mth his own 

Effect of mix- ^ . .v> 

ture. without bai goods, in such a manner that it is impossible 

lot’s consent, when , ...... i .t. 

the goods cannot to Separate the goods haiieu from the other 
be separated, goods and deliver tlicm back, the bailor is 
entitled to be compensated bj the bailee for the loss of the 
goods. 

Jllttslration 

A bails a barrel of Capo flour, worth Us 15, to B. B„ u ithout A.'s con- 
wnt, mixc^ thf flour wjth conntiy flour of hiaown, worth onl^ Its 25 a barrel. 

B must compensate A. for tho loss of b« flour 

See on 8. 155. By the Trusteilcl, s. 60, ” whem the trustee irrong- 
fuUy mingles the tnist property with his own, the beneficiary is entitled 
to a charge on the whole fimJ for the amount due to him.” 

to thisbyStuiirt V. C.,in Cook V, /ItWwan lipo>.Uu,ally diposiud hoards of com 

(IbhO)L I'. TCq -tCC, 470. seems to add a ltti,{bt, of course, get miinJ. but such arc 

now kind of “ confusion ” to tl,<j subject wA tho caws that come brforo modern 
by assummg that goods and money are Cuurtsof fruity. Cp.lhenotoons I'O. 
under fdcntieal rules. Mixture of funds, p. 630, bIo.r, 
as It 1* calloil, U a wholly different thing (rj I. d 1. S'?- 
from llio con/usio of corpomi goods. 


IirrWMENT U\ IJMtOU Ot NVCLbSVUV LM'LNSLS. 


158, — by tlic conditio!is of the biilmcnt, the 

, coods arc to be kept or to bo earned, or to 

Kopajment Ij ^ ^ 

bailor of ncw^'irj lia%0 ^\0^k. 

tipene* bailor, and the bailee is to rccei\c no 

remuneration, the bailor shall repay to the bailee the neces- 
sary cKpen^es incurred by him for the purpose of the bailment. 

This and the next sections represent Story’s opinion partly of 
what the law is and part!} of what it should he The latter part of 
s 159 is m substantial accordance with an opinion of Paulus m the 
Digest (13, G, 17, § 3) One docs not quite see why m our hw the 
bailee’s promise maj not be himted to returning the goods at a certain 
date or on demand after a certain date, if such is the agreement of the 
parties The bailor maj intend to accept a promise so qualified as the 
consideration for parting with the possession of the goods, and there is 
no known rule of law to prea ent effect from being given to that intention 
^Vhy not lot tho parties make their own terms instead of borrowing a 
fixed rule from a sj stem which lias no doctrine of consideration ^ But 
the truth is that gratuitous bailments though \ cry common m pri\ ate 
life, arc not matters of business and therefore do not come into court 

159, — The lender of a thing for use may at any time 

iiestor&uon of Tctum, if thc loan was gratuitous, 

goods lent gratui evcn though hc Icnt it for a specified time or 
purpose But, if, on the face of such loan 
made for a specified time or purpose, the borrower has acted 
m such a manner that thc return of the thmg lent before 
the tune agreed upon would cause him loss exceeding the 
benefit actually derived by him from the loan, the lender 
must, if hc compels the return, indemnify the borrower for 
the amount m which the loss so occasioned exceeds the 
benefit so derived 

No authority has been found for Story s view (to), which appears, 
as abo\c stated, to be needlessly complicated On principle thc ques 
tion IS what thc terms of thc contract were Quare whether an express 
contract not to recall a thing gratuitously lent before the expiration 


done upon them by thc bailee for 


(w) See Stoiy, Bailmcnt<> | “SS 



me r^0I\^ coMKver vct 


^ of 3 certain time uouW not ijc good m Biitish India notwitli^tindijig 
• this section There is no difficult} about the consideration 

160 ,— It IS the dut} of the bailee to return, or deliter 
r.ctnrnotsooa. bailor’s directions, the goods 

bailed, on exjara balled, -nitlioiit dciiiand, as soon ns the tune 

tioa GE tllGG er e , , 

acoompiishmciii of for uliicu they were bailed bas expired, or the 

purpose ft-, ^ 

jiurposo for wliich they were bailed has been 

accomplislied 

Nothing IS said here about the extent of the bailor’s lomodies if 
the goods are not forthcoming He cm have an action for damages 
against tlie bailee, but also he has further equitable rights “ If the 
bailee sells the goods bailed, the bailor can m equity follow thcj^roceccK 
and can follow the proceeds whcre\erthe_j can be distingmshed either 
being actuallj kept separate, or being mned up w itb other monc;y s ’ (a-) 
"It has been established for a verj long period that the 
principles relating to the following of trust propertj [compare the 
ITrusts Act, ss C3— CO] arc equany applicable to the case of a trustee 
and to the case of factors bailees, or other kinds of agents 
whetever a specific chattel is entrusted b^ one man to another, cither 
for the purpose of safe custody or for the purpose of bwng disposed of 
for the benefit of the person entrusting the chattel , then either the 
chattel itself, or the proceeds of the chattel whethei the chattel has 
been rightfully or wrongfully di^pO'^etl of, may be follow etl at any time, 
although either the chattel it'^lf, or the money constituting the piocceds 
of that chattel, ina) hav e been mixed and confounded m a mass of the 
like luatenal ’ (y] The development of this doctrine in cn*=cs of tnist 
la not w itfuu our scope , it is connected with the Hjiccial application and 
limitation of the ruks as to appropriation of payinmts (s 61, p 3i6, 
abov e) 

It IS oh\ lous that in a c isp wliert. tlicgootls are found unfit for the 
purpose for which tlu\ wen lured the jmrj»osc lor winch they were 
bailed IS not accomplished , but the consequences arc not lu re declared 
Itspcnis that nil tin ba)rf'«*is bound to do is togisc notice to tin hulor 
of the default (c) 

If llairtt^ # Ii' v Ifrahm 

(isrunca i>n C' tio /a»jiav(imi)i Uw lajr.rM c 

(y) Tr -r-r f I i' ^ I ‘ I - H , -h } pv M I "i 



FAILURE OF BAILEE TO RETURN GOODS. 


61 . — by the default of the bailee, the goods are not 
>’s respon retuTiicd, dchveTcd or tendered at the proper 
time, he is responsible to the bailor for any 
loss, destruction or deterioration of tlie goods 
that time (c) 

ncxplained failure to return the thing bailed is presumed to be 
bailee’s default (6) 

smersely, if a bailor or consignee omits or refuses to take his 
at the proper time from a carrier (or, it would seem, any other 
f bailee) who is ready and willmg to deh\ er them, ho maj be 
to compensate the bailee for any necessary erpensos of and 
ntal to their safe custody (c) 


tnation of 
>us bail 
f death 


162 . — gratuitous bailment is termi- 
nated by the death either of the bailor or of 
the bailee 


ho executors of persons who ha\e borrowed things, especially 
do not always remember this, as is showm by common experience 
' other hand, the executors of a lender maj tacitly and discrcctl) » 
ny cases, treat the loan as a gift without fear of being called to 
at for a devastant The problems hence arising, if anj , seem to be 
ethical than legal, siac so far os the law of limitation cures this 
;st other irregularities The present section does not, of course, 
)t the bailee’s estate from liability for an} default in his life 
cc) 


Jonti (1847) 10 L J O S 231 
770, does not rcallv lay down any 
rule 

s to railnaj contract*, *oc the 
R4il«a\s Act I\ of 1800 « 72 
ccent example Ar^unias Ilanram 
f 0/ Stalt (lajS) So I C 7S0, 
. .• 1023 Cal 737 

(li) hnfh Kanta Carlalatt \ Ctendra 
Aflata Aal«a (1023) 2s C \\ N 1041 
831 C ISl.vhcrelheFnsli haulhorilK"* 
■ i» >»hi h ills accti n is { undi-d are 
cited at fomc hnjth (hire of elephant. 


some complication as to the pirtn-a to 
tlic contract) 

(e) C ^ A Co \ buvJJiM (1874) 
I R OIx 132 follow in" and extending 
to camera Iv Und the dccisi n of tbo 
ludieul Committee as to the rights of 
the master of a ship where a cargo u 
left on bis hands at the port if amial 
Caryn tt Ary^ (1“'72) I I 51* C 
134 

(«) Zitiel-note l/nmei/iii/ A erJ V iUIul 
R«— wy(l'*2^) 5 LufL eCii 
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of Q certain time uouW not be good lu Biitish India jiotwitlistiuclin" 
this section Tiiere is no about the consideration 

160. — It IS tbe diitj of tlie bailee to return^ or debyer 
Return of goDii^ Recording to tbe bailor’s directions, tbe goods 
bailed on expira bailed, 'witbout demand, as soon as tbe time 

tioji of tiiuc f, , 

accomplishment pi fox wbicb tbov wcxe bailed bas expired, or tbe 

purpose . 

purpose for whicb the} iiere bailed bas been 

accomplished 

Nothing is said here about tin. extent of tbe bailor s icincdies if 
the goods arc not forthcoming He can hai c an action for damages 
against the bailee but also he Ins further equitable rights If the 
bailee sells the goods bailed the bailor can in equity follow theprocceds. 
and can follow the proceeds whcrei cr fhe> can he distinguished either 
bemgactinllj heptseparate orbeingniKedupwithothcrmonc^s {x) 

It has been cstablislied for a lerj long period that the 
principles relating to the following of trust property fcompaie the 
Trusts Act *!8 03—0^0 arc equally applicable to the case of a trustee 
and to the case of factors bailees or other kinds of agents 
wherever a specific clnttel is entrusted by one man to another cither 
for the purpose of safe custodv or for the purpose of being disposed oi 
for the benefit of the person entrusting the chattel then either the 
chattel itself, or the proceeds of the (battel whether the chattel bas 
been rightfully or w rongfuUy di'-l ovc<l ol may be followed at any tunc 
although cither the chattel it'wlf or thcitiotvcj constituting the proceeds 
of that chattel ma) hav e been iiuxcil and confounded m a mass of the 
like maternl (p) The deaclopuicut of this doctrine m cases of trust 
is not w ithiii our scope it is connected with the special application and 
limitation of the rules as fo appropriation of pa^ inents Cl p 31C 
abov e) 

It IS obvious that in a wbeic tbe gooils are found unfit for the 
purpose for which tJiri wen hired the pur| osc for winch they were 
bailed ip not nccomphshcd but the consequences are not lare dt clarc<l 
It Rceius that all the bade i I mini to do h to give luptjcc to the Indw 
of the difiult (-) 

(^) J v-l Ml }f }hnt i ()<#/« H'' " 

(is ) r u iM f •e -$ > It i (j I) « It n r cm < 

Tl r I I I •'t I ■■ - I 1 I r-, tl rr j 1 I ‘ 



FAiLUiir or BAinnL to rltuun’ goods. 


61 , — If, by the default of the b-ailcc, tlic goods arc not 
.*« rc-pon returned, delivered or tendered at tlic proper 
lie is responsible to the bailor for any 
loss, dcstniction or deterioration of the goods 
that time (a). 

nc\phinc<l failure to return the tiling bailed is presumed to bo 
bailee’s default (i) 

Dnaerscl}, if a bailor or consignee oimts or refuses to take his 
at the proper time from a c,amer (or, it would seem, any other 
■f bailee) wlio is ready and willing to deliver them, he may bo 
to compensate the badec for any necessary cvpcn«cs of and 
Dtal to their safe custody (c) 

ballon of gratuitous bailment ts tcrmi- 

lus bail nated by the death either of the bailor or of 
the bailee 

he cTCCUtors of persons who Lave borrowed things, especially 
do not alw ays remember this, as is shown by common experience. 
» other hand, the executors of a lender may tacitly and discreetly, 
ny cases, treat the loan as a gift without fear of being called to 
at for a daos/ai if The problems hence arising, if any, seem to be 
' ethical than legal, save so far as the law of limitation cures this 
jst other irregularities The present section does not, of course, 
)t the bailee’s estate from liability for any default m bis life 
cc) 


.JonM (1847) 10 L J 0 S 231 . 

770, docs not really lay down any 
rule 

IS to railway contracts, see tlic 
Railways Act IX of 1800 s 72 
ecentesample ArjunJas Jlanram 
t of Stale (1925) 83 I C 78C, 
.. * 1925 Cal 737 

(6) Kush Kania EarlalaU v Chandia 
Kanta Kalati (1923) 28 C U N 1011 , 
831 C 151,\«heretheEngli«hautboritic» 
i 11 ivhich this section is founded arc 
cited at some length (lure of elephant. 


some complicatjon as to the pirties to 
the contract) 

(e) O A It Co y SuvfJitU (1874) 
I R 9 Ex 132, following and extending 
to carriers by land the decision of tho 
Tadicial Committeo as to the rights of 
the master of a ship where a cargo is 
left on ills hands at the port of arrival 
Cargo ex Argos (1872) L R 5 I’ C 
134 

{ce) lAtehnow Municipal Board x Abdul 
i7a*»9(1929} 6 Luck 220 



THE I^Dr\^ CONTRVCT VCT 


of a certaui time would not be good in India notwitlistinduig 

this section There is no clifficultj about the consideration 

160. — -It IS the dat> of the bailee to return, or deliver 
return ot good *0 s directions, the goods 

Laded on cxpira bailed, -nifcbout demand as soon as the time 

t on of time or - 

acoompiisi m nt of lor wluoh tiiej were bailed bas expired or the 
purpose . 

purpose for which the} were bailed has been 

ancomphshed 

Nothing IS said here about the extent of the bailor s lemedies if 
the goods are not forthcoming He can liax c an action for damages 
against the bailee but also he has further equitable rights If the 
bailee sells the goods bailed the bailor can in equity follow thcprocceds 
and can follow the proceeds \\bcrc\cr tbc} can be distinguished cither 
being actuall} kept separate or being mixed up w ith other mono} s (x) 

It has been established for a \cr} long period that the 
principles relating to the following of trust piopertj [compare the 
Tnists Act ss 68— G5j arc cquall} applicable to the case of a trustee 
and to the case of factors bailees or other kinds of agents 
uherexer a specific chattel is entmsfotl b) one man to another either 
for the purpose of safe cu«itodv or for tlje purpose of being ihsposcd of 
for the benefit of the person entrusting the chattel then cither the 
chattel Itself or the proceeds of the chattel whethci the clmttcl has 
been rightfully or w rongfulb di'iposetl of may be follow cd nt any time 
although cither the chattel itself or the mone> constituting the proceeds 
of that chattel maj ln^ e been mixed and confounded m a mass of the 
like material ^ (yj The dexe/opment of this doctrine in cases of trust 
IS not w itlmi our scope it is connected w ith the special application and 

limitation of the rules as to appropriation of pa) ments (s 61 p 31C 

abo\ c) 

It is ob\ lous tint in a c a^c vliero the goo Is arc found unfit for the 
purpose for winch thei wer lured the jmrjiosc for which the) were 
bailed is not ncconi] bshc 1 but the consequences arc not lit rc declare 1 
It seems that all tin Intlf’ i I oun 1 to do is to gi\c not icc fo the I ail r 
of the default ( ) 

{r)J-.v.l VI Je UVt h if 

Ok I nci r •* 't f j !' jO I) t I m n r Cl I c 

(y) II i r I I I nt I - 'll I M cn tl t 1 . 



FAILURE OF BAILEE TO KETURN GOODS. 


61 . — If, by the default of the bailee, the goods are not 
>’8 rcspon returned, delivered or tendered at the proper 
responsible to the bailor for any 
loss, destruction or deterioration of the goods 
that time (a). 

nevplamcd failure to return the thing bailed is presumed to be 
bailee’s default (b) 

jmerscly, if a bailor or consignee omits or refuses to take lus 
at the proper time from a carrier (or, it Tvould seem, any other 
<f bailee) who is ready and willmg to deliver them, he may bo 
to compensate the bailee for any necessary expenses of and 
ntal to their safe custody (c) 


iniition of 
lu< bail 
j death 


162. — A gratuitous bailment is termi- 
nated by tbe death either of the bailor or of 
the bailee 


he executors of persons who ha\c borrowed things, especially 
do not always remember this, as is shown by common c.xpcricnce. 
' other hand, the executors of a lender may tacitly and discreetly, 
ny cases, treat the loan as a gift without fear of being called to 
at for a devastaiit The problems hence arising, if any, seem to be 
‘ ethical than legal, sa\ c so far as the law of limitation cures this 
jst other irregularities The present section docs not, of course, 
)t the bailee’s estate from liability for any default in his life 
cc) 


Jonta (1847) 10 L J 0 S 231 , 
770, docs not really lay doit n any 
rule 

,s to railwaj contract^, see the 
Railwavs Act I\ of 1890, s 72 
rcent csample ArjunJas Uannm 
> P/ State (PiS) 83 I C 786, 
. . .. 1925 Cal 737 
(t) Att#A Kanla Earlalati \ Chandra 
Kania KalaU (1923) 2S C U A 10*1 , 
SSI C ISl.Mlieretliel n?li liauthontjcs 
<11 vhkli lliH section IS founded arc 
cited at some kiipth (lure of elephant. 


some complication as to the parties to 
the contract) 

(e) O A It Co \ Straffdd (1874) 
1 R 9 Ex 132, folloninp and extending 
to carriers by land the dcetsion of tbo 
Todicial Committee as to the rights of 
the master of a ship where a cargo is 
Uft on his Lands at the port if am\al 
Corjro <r Arg- 1 (ls.72)I It OTt 
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(fc) isielaw l/uniei/al i. orj T 4ldul 
//ff—ay(l'>2a) 0 Lael 221* 



THE 1M)IAN CONTKACT ACT. 


163.' — In the absence of any contract to the contrary, 
Bailor entitled f>ailee IS bound to debver to the baUor, or 
fram'SS bMic'd' according to his directions, any increase 
or profit which may have accrued from 
the goods bailed. 

lUuelrtttion 

A leaves a cow in the custody of B to bo tfthen care of The coi\ has a 
calf B 13 bound to deliver the calf as well ns the cow to A 


Good sense, and therefore good law, seemingly without any 
previous reported authority New shares allotted in respect of shares 
that have been pledged are an increase claimable by the pledgor (d) 

164. — The bailor is responsible to the bailee for any 
Bailor’s respon which thc bailee may sustam by reason 

Bibiiity to bailee bailor was not entitled to make the 

bailment, or to receive back the goods, or to give directions 
respecting them. 

If thc terms of the bailment arc such that its natural determm'ition . 
as between the parties is delivery over to a third person, and there is a 
paramount title elsewhere, the bailee may bo in difficulties, ^^hlch, 
however, are mitigated by s ICO 

165. — If several jomfc owners of goods bail thorn, thc 

bailee may deliver them back to, or according 

Bailment by . 

several jomt to the directions of, one joint owner without 
owners coHScnt of all, in thc absence of any 

agreement to the contrary. 

“ May,” not “ must ” (e) Even if there is an agreement to the 
contrary, one of se\crnl joint owners cannot, after IiaMiig accepted 
rodeli\cry from thc bailee, sue him jointly with thc other ouners , for 
“ one party to a contract cannot mniiitain an action for a breach 
occasioned by his own act, and neither can three parties mninfain an 
action unless each party sepanateb could ”(/) Er Mhitlo} Stores 

{(i) MoliM Jltrabhax % JJit Manx (lRI>)ltA A 1 200. WH B O.’l It 
(1021)1 It f>2 1 A 137. 19 Bom 233, iloc« not app^nr Mil'll wat Hi'* 

EOI C 3M, A I It 1023 1’ C Sft fftlipil t ti Innl a ixnKMion 

(0 U-iyv //flrTvy(lfill)131.a»t.l07. (/) //mn f »a v W (IR'.T) 7 1 AB 
12 11 n 322 In V /x/ironf 331, 110 B B S7» 



REDELIVERY TO BAILOR WITHOUT TITLE. 


charges this section with conttidictmg all known laws, but qutrre 
whether he attended sufficiently to the difference made by the enact ^ 
ment bemg only permissn e 

166. — If the bailor has no title to the goods, and the 
Bailee not re bailee, IR good faith, dclivers them back to, 
h«ry according to the directions of, the bailor, 
Without title bailee is not responsible to the owner in 

respect of such delivery 

Return oi goods to or to the order of the bailor —A bailee who m 
good faith returns the goods bailed to the bailor or his order is not liable 
to the true owner of the goods N entrusted certain bales of cotton 
to L , a muccadara (itarehouseman) L pledged the cotton ^\lth B 
(with whom he had dcalmgs for several j ears) to secure adv anccs made 
by B to L Subsequently L redeemed the pledge and the cotton was 
returned by B to or to the order of L N sued B and L claiming 
deU\ ety of the goods or their value The Judicial Committee held that 
whether the pledge by L to B was or was not \ ahd under s 178, the 
return of the goods by B m good faith to L n as a complete defence to 
the suit (g) The section really applicable was the present section, but 
the case u as m rongly argued as under s 178, hich it was held unneoes 
sary to consider 

Estoppel ol bailee — Cp the E\idencc Act 1 of 1872, s 117 — 

“ Nor shall any bailee or licensee be permitted to deny that hi-j 
bailor or licensor had, at the time when the bailment or license com 
inenccd, authority to make such bailment or grant such license 
Fzpl 2 If a bailee dclu ers the gootls bailed to a person other than the 
bailor, be may prohc that such person had a right to them as against 
the bailor” 

The rule of the Common Law is that generally a bailee is estopped 
from deny ing his bailor s title lie is not only justified in doln cring to 
the bailor or according to his directions, but he is not justified in refusing 
to dch%er to the bailor unless he is under the cfloctuc pressure of an 
nd\ crsc claim, and defends upon the right and title and by the authoriti 
of the third pcr>on «o claiming Then, must be Kimethmg cqm\ alent 

(y) 2>a«l o/ T aaihil/il TAorlrrmrlaw (1915) L. R 40 1 A I. 3* Hob 
12-’ 1- T C 663 



THE INMAN COHTBACT ACT 


163. — In tie absence of any contract to the contrary, 
Bailor ontitM bound to deliver to the bailor, or 


to increaEo or profit accoidiiig to his diiections, anv increase 
from goods bailed /> -t i ’ J 

or profit whicli may have accrued from 
the goods bailed 

lllustralton 


A leaves a cow in tbo custody of B to bo taken care of Tlio coii has a 
calf B is bound to deliver the calf as well as the cow to A 


Good sense and therefore good law, seemingly without any 
previous reported authority New shares allotted in respect of shares 
that have been pledged arc an increase claimable by the pledgor (d) 

164* — The bailor is responsible to the bailee for any 
Bailor B reapon wbicb tbc bailee may sustain by reason 
Bibiiity to bailee ballot was Hot entitled to make tbc 

bailment, or to receive back the goods, or to give directions 
respecting them 

If tbo terras of the bailment arc such that its natural dctermiuation • 
as between the parties is delivery over to a third person, and there is a 
paramount title elsewhere, the bailee may be m difficulties, which, 
however are mitigated by s IGG 

165. — ^If several joint ownere of goods bail them, the 
bailee may deliver them back to, or according 

Bailment by '' . 

foreraJ joint tO tilO dlTCCtlonS Of, OUG ]Oint OlVnOr WltilOllt 

owners coDScnt of all, m tbc absence of any 

agreement to the contrary 

‘ May,’ not “ must ” (e) Even if tlicre is an agreement to the 
contrar}, one of set oral joint owners cannot, after IiaMiig accepted 
redeln cry from the bailee, sue him jomtb u ith the other oii ners , for 
“ one party to a contract cannot maintain an action for a breach 
occasioned by his own act, and neither can three parties maintain an 
action unless each part} pcpnratel} could ”(/) Er inutlo) Stokes 

(J) MolM Jlirnbhai \ Bat Vant (1811)11 A f 200 CJ f B 1-*! B 
(1021) J.^ U. r2 J \ 137 , »0 Bora 233 d )ra not appear vUl tl <* rl 
EO 1 C 3es \ I U lO"*',!* C Sr (fllrdcfoi tiint * i>o.-«-*.don 

(0 Ifayv llarrfj 107 (/) Brnn/ nr ffol/ (ts ,7) 7 I B 

12 B n 3''-’ In l!rx>n lUnt \ 371 110 B I 5"l 


nCDPUMia TO BMLOn SMTIIOUT TITU . 


chargor this section vith contradicting nil known Hssa, but gi/erc 
whether he attended sufiicicntlj to the diftercncc tnadebj the enact 
nicnt being on 1 } pemnspue 

166. — If the bailor Ins no title to the goods, and the 
luiicc not w in good faith, deha era them back to, 

according to the directions of, the bailor, 
without title the bailee is not responsible to the owner m 
respect of such dcliacr} 

Hetnm ol goods to or to the order ol the bailor . — A bailee who m 
good faith returns the goods hailed to the bailor or liis order is not liable 
to the true owner of the goods N entrusted certain hales of cotton 
to L , a muccadam (warehouseman) L pledged the cotton with B 
(with w horn he had dealings for sea eral j cars) to pocurc nd% ances made 
b} B to b Sub«e(juontl^ L rcilccmod the pledge, nnd the cotton was 
returned bj B to or to the order of L ^ sued B and L claiming 
dcli\ cry of the goo<U or their \ahic The Judicial Committee held that 
whether the pledge by L to B was or was not \ahd under s 178, the 
return of the goods b) B m good faith to L w as a complete defence to 
the suit ( 5 ) The section reallj applicable wos the present section but 
the case w as w rongly argued as under s 178, whichit was held uimcces 
sat) to consider 

Estoppel ol bailee — Cp the Eaidcncc Act I of 1872, a 117 — 

“ Nor shall any bailee or licensee be permitted to deny that hi-* 
bailor or bcensor had, at the time when the bailment or license com 
menced, authority to make such bailment or grant such license 
£ipl 2 It w Wdee delis eta the goods \>a\Ved to a pety>a other thaw the 
bailor, he may prove that sucli person had a right to them ns against 
the bailor” 

The rule of the Common Law is that generallj a bailee is estopped 
from denymg his bailor s title He is not only justified m deliv ermg to 
the bailor or according to his directions, but he is not justified m refusing 
to dcliv er to the bailor unless he is under the effectiv e pressure of an 
adv ersc claim, and defends upon the right and title and b} the authority 
of the third person so claiming There must be something equiv alent 


( 2 ) -BanL 0 / Bombay V Aandlal Tbaelersevilau (1912) L R 40 I A 1 37 Bom 
12'> 17 I C 663 



THE INDIAN CONTBACT ACT. 


to an ev iction by a paramount title, -which if it actually took place -srouia 
of course determine the bailment (A) But if the bailor has by his own 
act, as by mortgagmg the thing bailed, made it impossible for the bailee 
to redeliver to him without being c-^osed to an action at the suit of a 
thurd person, then the bailee is excused (t) 

But if a man accepts a bailment with notice at the time of an 
adverse claim, he must stand by the election he has made, and cannot 
afterwards rely on the adverse title against his bailor (j) 

A common carrier’s position is not quite the same, as he must m 
any case accept goods offered him for carnage and cannot make 
inqumes as to the ownership He may safely deliver m pursuance of 
his employment until he has notice of an adverse claim, but after notice 
he u ould so deliver at his peril, and therefore is justified in delivermg 
to the real owner (A) 

If a warehouseman, or other such like person having the custody 
of goods, acknowledges that he holds them at the order of a certain 
person, he thereby makes himself that person’s bailee, and is estopped 
from denying bis title to tbe same extent as if he had actually accepted 
delivery from him (1) 

167. — If a person, other than a bailor, claims goods 
„ , . , bailed he may apply to the Court to stop the 

person claiming deuvozT oi thc goods to tho bailor, and to 

cood^ bailed _ , , . i , 

decide the title to the goods. 

The bailee’s protection against conflietmg claims appears to be left 
to thc general directions of tbe Code of Cml Procedure la Bngland 
the bailee can take refuge with thc Court by interpleading (»0 


(A) liiddler Boa£/(J8C5)CD AS 225, 
approved by C A in Foyers, Sons *& Co 

Leimberl .t Co 11891] 1 Q II 318,325 
This doctrine docs not extend to a cliango 
of title, in other kinds of transactions, by 
assignment or operation of law Ktngs 
ma« s hfityirn(in(l8S0)0Q I) I>i* J22 

(i) f uroprein and Australian Foynl 
Mail Co V Jloyal Mail Steam Pacl't Co 
(18C1)30L J C r 2*7 Tlisisnally 
the application of a wUcr principle Seo 
M 63an(lC7,pp 318, 3S0. oIkivo 

(j) / f parfe /liiri»s { I8SI) 10 Ch Hit 
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(1) Sheridan v Aeta Quaij Co (1808) 
4 C 11 N b CIS. 114 B B 873, fol 
lowed in taylelon \ P I I’ Co (1872J 
8B I, B C31,C0C ThoCkurtofCom 
nion I’leaa pnferred Slor) * earlier to hit 
later opinion 

(l) Henderson .t Co \ 1h/ha»n*(iaj5] 
IQ U C2I,C A 

(m) Itlssufilcicnttorrftrtothoiolff 

ment of Lltidley I, J fn / •<' 

Co V Lambert I Co (IHJU > ** 
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niGIIT OF HM>fcR OF GOODS. 


168. — ^Thc finder of goods has no right to sue the ouuer 

for compensation for trouble and expense 
otgo^ "mfj'Buo ^olunta^llJ' incurred by him to preserve the 
goods and to find out the owner ; but he may 
retain the goods against the o^mer until he 
receives such compensation , and, where the owner has 
offered a specific reward for the return of goods lost, the 
finder may sue for such reward, and may rctam the goods 
until he receives it. 

By the Common Law a person who fiud-slo-jt goods and holds them 
with the mtcntion of sa%nng them for the true owner is certainly not a 
trespasser, and has no higher duties than a bailee {») , but, the service 
being rendered without request from the owner, he does not seem 
entitled to any remuneration unle«s a specihc reward has been offered 
for the return of the goods, and the offer has come to bis knowledge 
(see p oO, above) , and if he cannot claim compcn«ation there is no 
ground on which he can retain the good® But it seems the Court would 
bo astute to lay hold of any evidence which might constitute a cause of 
action for a mentonous finder who had been at substantial pains, and 
it IS possible that m some cases he might have rights analogous to a 
salvor’s (o) It appears to liavc been a current opinion as late as the 
seventeenth century that a finder could abandon the govls with 
impunity (p) 

The rule of the present 'cction appear^ to b»' intended to oati'fj 
natural justice Presumabh th** componsation, if no specific reward 
has been ofTcro<l ind the j)artic-> cannot asree is to be what the Court 
considers reasonable II the paTtic-i do aRtee the cftraer’s prormsc oi 
reward mav be bindiim un ler ® ‘^iib® 2(p 1^0 above) ‘^‘^torv. 
Bailment®, § 121 v 

169. — "When a thing which i-s coniinonl} the subject of 
wiifu finder of salc IS lost, if tlic owuer cannot with reason- 

on ulc miiVH-n it able (Uhgcncc be found, or if he refuses, upon 

(n) Irnncl v Chrl (ICIS) 2 Pnl ir at 1>I 3 I’ P 3"4 

p 312 fuIU 1 \ ''irP *• Wri,t' n Irou L % ChrL (lt>13) 2 I jU ' At 

r.ItocL arl W npht on Pc»«<^ . in a p 312 . I ill-* I s- 1 W cn I •> 

p 17" a» p I”. 

(t) V.A. 1- 


Ckaj-nnn (P 1) 2 H 



THE INDIAN CONTRACT ACT. 


to an eviction by a paramount title, wbicb if it actually took place would 
of course determine the bailment {k) But i! tbe bailor has by bis own 
act, as by mortgagmg tbe thing bailed, made it impossible for the bailee 
to redeliver to him without bemg exposed to an action at the suit of a 
third person, then the bailee is excused (r) 

But if a man accepts a bailment with notice at the tune of an 
adverse claim, he must stand by the election he has made, and cannot 
afterwards rely on the adverse title against his bailor {j) 

A common carrier’s position is not qmte the same, as he must in 
any case accept goods offered him for carnage and cannot make 
inquiries as to the ownership He may safely deliver in pursuance of 
his employment until he has notice of an adverse claim, but after notice 
he would so dehver at his penl, and therefore is justified m dchvermg 
to the real owner (it) 

If a warehouseman, or other such like person having tbe custody 
of goods, loknowledges that he holds them at the order of a ceriam 
person, bo thereby makes himself that person’s bailee, and is estopped 
from denying his title to the same extent as if bo had actually accepted 
delivery from him (i) 

167. — If a person, other than a bailor, claims goods 
„ , , , bailed he may apply to the Court to stop the 

peraon claiming deuvcry 01 tho gooos to the bailor, and to 
gooda bailed dccido the title to the goods. 

The bailee’s protection against conflicting claims appears to be loft 
to the general directions of the Code of Ci\nl Procedure In Bngland 
the bailee can take refuge with the Court by interpleading (»») 


(M Riddle V Bond {mo) QH AS 225 
approved bj C A m Jlog^rs, Sons «t Co 
\ JomifTt d Co [1891] 1 Q r 318 325 
Ihia doctrine doca not extend toachango 
of title, m other kinds of transaction* hy 
flx«i;»nrncnt or operation ol lair Ktnga 
t>an\ Ainjjuari (IPSO) 0 Q U Di' 122 
(i) / uropf/in an I Au^lraUan J'oynl 
VadCo X I 0 jal Ma\l SUam I'ueltetCo 
(1801)30 1 J C r 21" Tlrturrally 
the application of a wi Icr principle Sco 
»i r>3anlf7. pp 318 3S0 al> 0 Te 
ij) Ajrici(188J) 19 Cb III* 
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(t) Sheridan v Arm Quay Co (18j8) 
4 C K N S 018, 111 R U 873 fol 
lowed in Saglrlon \ I I 1 C i (18ii) 
811 L R 581,000 The Cijurt of Com 
/non I’lcA.» prcfr/Tcd Story s earlier to lin 
(ater opinion 

(l) Uendtreon .1 Co v II lUiot 
IQ n 521, C A 

(m) Itis8Ufncicntforc/irtollei“h 
went of Lin Iley L J in 2 S a* < 
Co V Lam/rrl.lCo [I8JIJ 1 
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lUGUT OF IINDIR OF GOOD-. 


168. — The finder of goods Ins no right to sue the owner 

for compensation for trouble and expense 
\oluiitarily incurred by him to prcser\c the 
goods and to find out the o^vncr , but he may 
retain the goods against the oi\ncr until he 
recci\cs such compensation; and, where the oivner has 
offered a specific reward for the return of goods lost, the 
finder may sue for such reward, and may retain the goods 
until he receives it. 

the Common Law a person who fiiult lo-jt gooiU and holds them 
w ith the intention of £a\ mg them for the true owner la certainly not a 
trespasser, and has no higher duties than a bailee (n) , hut, the scr%ace 
being rendered without reqiieal from the owner, he docs not seem 
entitled to any rcmunontion unle«s a specific reward has been offered 
for the return of the goods, and the offer has come to his knowledge 
(see p 56, obo\e) , and if he cannot claim compen'ition there is no 
ground on which he can retain the good* But it seems tlie Court would 
be astute to lay hold of any c\ idcnce w Inch might constitute a cattsc of 
action for a meritorious finder who had been at substantial pains, and 
it is possible that in some coses he might base rights analogous to a 
salvor’s (o) It appears to lia\ c been a current opmion as late as the 
seventeenth century that .a finder could abandon the goods with 
impumtj (p) 

The rule of the present section appear* to be intended to satisfj 
natural justice Fresumablv the compensation, if no specific reward 
has been offered and the parties cannot agree, is to be what the Court 
considers reasonable If the parties do agree the owner’s promise of 
reward may be binding under s 2'5 subs 2(p 190 above) ^ec Story, 
Bailments, § 121a 

169. — ^Wnien a tlimg wliicli i5> commonly the subject of 
w hen Bnder of Sale IS lost, if tbc ownct caimot witb reason- 

thing commonly i,- -i ti r 

on sale maj sell it able diligence be found, or it he refuses, upon 

(n) Isaaclv C/arl (1015) 2 Bulstr at Cl 2o4 3R R 374 

p 312 fuUj cited by s-ir R S Wnglit in <p) IsaacL \ Clark (IGlo) 2 Bulstr at 
Pollock and Wright on Pos'esMOn at p 312. PoUo'-kandWnghtoiiros«e'"'ioa 
p 17" atp 17'. 

(o) \ic^o/«on V Chapman (l"93) 2 H 
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demand, to pay tlie la^vful charges of the finder, the finder 
may sell it — 

(1) WTien the tiling is in danger of perishmg or of losing 
the greater part of its value, or, 

(2) A^Tien the lawful charges of the finder, m respect of 
the thmg found, amoimt to tn o thirds of its value 

This section is taken from the New York Draft Civil C/odc, s 913 
^hcre it IS stated to be a new provision It does not appear to ha\c 
come before the Indian Courts At Common Law sale by the finder 
would be a con% ersion 

170. — ^Where the bailee has, in accordance mth the 
Bailee s parti purpose of thc bailment, rendered any service 
cuiariicn mtolvmg thc cxcrcise of labour or skill m 

respect of thc goods bailed, he has, m the absence of a con 
tract to the contrary, a right to rctam such goods until he 
receives due remimcration for the services ho has rendered 
m respect of them 

Illasirattons 

(ft) A dclivcri ft rough diamond to B aicwcller to be cut aid pol shed 
arbicli IS accordingly dot c B is entitled to rctam the atone till ho is paid for 
the scrriccs 1 e has rendered 

(b) A gircsciot/i to B a tador Co mal.c into n coat B prontiscsA 
todelncrthccoatasaoonasitisCnislcd nndtogivoA tlrcomoiths credit 
for tho price B is not entitled to retain tbo coat until] o is paid 


Pnnciple o! tailee's hen — ^This section expresses thc “ Common 
Laa\ principle thnt if a man has nn ntticlc delivered to Inm, on the 
lmpro^cmcnt of ^\lllch he ims to bestow trouble and expense, lie has a 
right to detain it until Jus demand is paid ” (?) 

“ here a bailee lias expended liis labour and skill in thc irnj rot c 
meat of a chattel delivered to him, he has n lien for lus charge iii that 
respect Tims thc artificer to whom the gootls arc delivered for the 
purpose of being worked up into form, or thc farrier b^ whose skill the 

( 7 ) IWt CJ in J}ftnn r Jfuffr* ctmpi tr it Judah v / (If> V) 
(lfi2S) 3 Ur I I f'O 33 It It fOi n UI 174 00 I C All 

hot if In Jns kept tin tllnpbr^onlOe 10 C Cal (,n a >rli cifn {will f cl 
arrm 1 tin n or a rrn'onil In limn f r If n t *• mm t U nft I v rrlsl n„ ll n p ) 

( mj 1 li n of Ihn work or Ms* fiilo»l t 
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immnl is cured of a dt’sci'se, or tbc horse breaker b\ vshosc skill lie is 
rendered manageable, ha\c hens on the chattels m respect of their 
charges ” (r) An agister, a\ho merely takes in an animal to feed it, is 
not entitled to a hen, as not coming sMthin this principle, for he docs not 
confer anj additional a aluc on the thing entnistcd to him (s) 

r nrther, aahcrc a person docs n ork on goods dcli\ cred to him under 
an entire contract, the fact that the delta cries arc at different times does 
not affect his right to a hen on all goods dealt vsitb under that con- 
tract (1) Accordingly, aa here jute arcs deha cred to a pressing company 
from time to time to he baled, but all under one contract, the hen was 
hold to attach to all such goods (ti) 

A bailee for reward cannot transfer his hen to a sub contractor 
without the bailor’s authority (w) 

Contract to the contrary. — Wiorc there is an express contract to 
<lo certain work for a specified sum of inonc} , there is no room for a 
quanUm vxcruit claim A person, therefore, to aahora an organ is 
dchacrcd for repairs for a certain sum is not entitled to rctam it as 
securit) for a sum of money claimcil not under the contract, but for 
work done (ir) ^\ bile the special contract is m force there is no other 
“ duo remuneration ” than the sum exprcssl) contracted for 

171. — ^Bankers, factors, tvliarfingcrs, attorneys of a Higli 
Court and policy -brokers may, m the absence 

General lien of 

bankers, factors, of a Contract to the contrary, retam, as a 

wharfingers attor i v i e ^ 

ncys, and poiicj security for a general balance of account, any 
brokers goods bailed to them , but no other persons 

have a right to retam, as a security for such balance, goods 


(r) Parke B , in Scarfe v Vor^n 
(1838) 4 M LV, 270 283 Cl It R 5C8 
678 

(») JaelsoM \ Cui intins (1839) 5M 4- 
W 342 , 6“ It B 737 Chanda Mai r 
Oonda Singh (1885) Punj Rec no CO 
In England an innkeeper has a lien on 
goods brought into the mn by a guest 
this 13 on the distinct ground that he is 
bound by law to accept them Sec 1 Sm 
L C 131, 13th cd As to the peculiar 
position of a distramor at common law 


who does not acquiro possession at all 
aeo Tamer v Fori (184G) 15 M A. W 
212, 71 R R C24, 1 ollock and U right 
on Possession 82 202 
(1) erases UMfmorc (181G) 15M 48 
180 17 R R 301 

(u) ililltr V A asmyth s Patent Press 
Co Ud (1882) 8 Cal 312 
(l) Fenninjlonv Fefiance J/otor 11 orlj 
(19231 1 Iv B 127 

(«c) Slinnerr Jajer (1853) 6 All 1394 
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bailed to them, unless there is an express contract to that 
eftect. 

General as distinct from particular hen : Bankers.— Tins “ gcncnl 
hen,” ns it is called b} i\ a} of distinction from tlic “ particuhr Iicn ” of 
ail artificer for m ork done by liini on tlicparticulai goods in question (r), 
as ongiinlh established in Imghnd, as regards b inkers and otherb, as 
a pro\ cd usage of trade , but, once being so established, it became part 
of the laii incrcliaut, and as much to be judicialli noticed as any other 
part of the laii (y) The right iloes not e\tend to securities or other 
1 aluablc proptrt} dcpo^iteil with n banker morel} for safe custod} or for 
a S 2 >ccial piir])Osc (z), and fins on the ground that the limited .and speci il 
purpose must be deemed to iinpl} a contract to the contrary, which 
sooms to account for the absence from (he text of au} words o\prc««l\ 
making an exception m such cases (a) Where a member of a firm depo- 
sited a lease to secure a particular ad\ nice to tlic firm, it irns licld that 
tlio banker had no hen for tlic general balance due from the firm (6) 
Nor does the lion of a banker extend to title deeds cnsiiall} left at the 
bank after a rt/usal b} hmi to ad\ nice inonc} on them (c), andwhero 
a deed dealing with two distinct properties, was deposited with ft 
memorandum charging onl} one of the propertica with a specified sum 
nnd also the g<.ncril b i! moc due to the banker it was hehl that he lind 
no lien on the other propcrti coniprived in the ilccd (rf) 

But, m oixler that the guieral lun mas be oxcludul b) a specnl 
agreement, wlictlicr express or iinpboil from the circumstances, the 
agrcctiKiit must be clcarlj iiicoiisi«fent with (he existence of such a 
bon(c) Accordingly ft deposit of \ ilunblca with a banker to secure 
debts of .a customer due to him fts b anker ix subject to the bankers' lien 


{J-) \prn/rn/Ii« tiH till ri.lit t«>ixt-*m 
t! r cnp«rt\ of unotlirr for a ^rnrnJ 
Knhnotiof accounts , I lit a p^rficHhrltcn 
i« A ri ht to rrtain it onlr f 'r a cliArpr on 
ant lint i f UJwnr rinpJ or r \jvn«« 
I'Citour'l wpiin the iJenti il projtrlj 
il tMneti Kent, Ciimm ii Oat 

i: a A 

1 'tT. I an n ^'1 per nl C*r«pl«‘ll 
An I I>r<nl I vr Ihunt 
( ) sire ri, IW/ V /fi'AxI ^ 

c [I'x-’qeoi ^y.c \ 

(fl) s,-* A« lo • »4n ftr 


markeil for ixmittinco al road 

JJinL cj /ndi 1 r Irrhattai 

a /•«»/ a-. I r a*,s a i n V'-:r 

i*in 1 

(A) II /m a 
fti I T Tta 

(r) /.oi« V /irrria (I'^l") “ Tflt-nf 
27 t. Isr 1 -t"') 

(f) ll4f/< T / (JS- 1) 13 1 .f 
Ch *1 

(<) / r»j«i 'lo V /►jrnr / ' 

1 7s- e> r r .'lu ir"* riri* 

< 't.n (l^■:) 1 1 ‘‘O 4) 



bankers’ and factor’s lien 


for the cxiatomcr’s general debts to him unless the customer can prov c 
an agreement to gi\ c up his general lien (/ ) Such an agreement may 
be e\ idcnced, for example, by a memorandum of charge declarmg that 
the deposit is to secure o\crdrafts not exceeding a named amount 
This excludes the banher’a hen for any greater amount (g) As to 
boxes or sealed parcels deposited with a banker for custody without 
informing him of their contents or making them accessible to him, he 
has no lien on them even if the customer is in the habit of lea\ mg other 
securities with the banker against advances (A) 

A banker’s hen, w hen it is not excluded by special contract, express 
or implied, extends to all bills, cheques, and money entrusted or paid 
to him, and all securities deposited with him, in his character as a 
banker (t) In the case of money and negotiable securities, the lien is 
not prejudiced by any defect in the title of the customer, nor by cqiutics 
of third persons, pro\ndcd the banker acts honestly and without notice 
of any defect of title (_;) But there is no hen for adi anccs made after 
notice of a defect m the customer’s title (i), or after notice of an 
assignment of the moneys or securities m the banker’s hands (/) And 
in the case of securities which are not negotiable, the lien is confined 
to the rights of the customer herein, and is subject to all equities 
affecting them at the time when the hen attaches (m) 

Factor. — A factor “ is an agent entrusted with the possession of 
goods for the purpose of sale ” (n) He may buy and sell either in his 
own name or in tint of the principal, though “ he usually sells in bis 
own name, without disclosing that of his principal ” The factor is said 


(/) AunAan t Dank of Hadrai (1895) 
lOHad 23t, Official Ass gnee of Madras 
V Aamaatrami (1920) 43 Mad "47, 
591 C 475 

(p) lit Botrts (1880) 33 Ch D 580 

(A) Ltastx Varlin (1873) I. K I" Eq 

(i) ilita r Currie (1870) I Apj» Cas 
554, London Chartered Dank » HJiile 
(1879) 4 App Cos 413 

(j) Dank of heto South Hales » 
Goulburn Dutter raclory (1902J A C 
513, JJtaav Cume, supra Ilrandaov 
JJamU (1840) 12 Cl "8" ODK K 
204 

(4) Solornansv Dank of 1 


13 Fast, 135 12 R R 341 Locke \ 

(1803) 32 Bear 201 138 R R 

733 

{1} Jeffreys \ lyni Aani (JS'jO) I U 
2>q 674 

(m) London and County Pink \ 1 it 
f/iff«(18Sl)C Apr Ca. 722 

(*) Cotton LJ in Sterxns \ JS I er 
(lbS3) 25 Ch Dm 31 37, Lmpervr x 
FaroiA (1'»2 j) 1 Luck 133 '>21 C 741. 

\ I R n'C Oudh 2<.’2 (motof-ear 
dealer fntru«*cd with car lor mIo cocj 
miUcdooof'cnccb;^ Mu instorrlumlLo 
lar to tl 0 Court of Ward', uaJcf »L .v 
inaaajrrroeat tLe client s rotate La J 
mthout paTtrent ofti« accou"t) 
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to have a “special property” in the goods consigned to him (o) 
Private instructions to sell omy in the principal’s name or withm fixed 
limits of price will not make him the less a factor or deprive him of his 
claun to hen (p) The secretaries and treasurers of a company who 
have made advances to the company and incurred expenses and made 
disbursements on behalf of the company m the conduct of its business, 
arc not factors, and are not entitled to any lien on the property of the 
company m their possession (q) Sumlarly a banian in Calcutta has no 
hen for a general balance of account m the absence of an express con 
tract to that effect (j ) Though advances made by a factor for sale 
confer a hen on him, they do not confer upon him the right to sell 
tniito domino To claim such a right there must be an agreement either 
express or to be inferred from the general course of business or from the 
circumstances attending the particular consignment (s) 

Conformably to the prmciple goaemmg all general hens, a factor’s 
hen, where it exists, applies only to debts due to the factor in that 
character , it docs not extend to “ debts which arise prior to the time 
at which his character of factor commences ” (0 But it extends to 
oil his lawful claims agamst the principal as a factor, whether for 
advances, or remuneration, or for losses or liabilities incurred in the 
course of his employment in lespcct of which he is entitled to be 
indemnified (w) 

In order that the lien may attach, the goods must come into the 
possession, actual or constructive (a), of the factor If, for instance, 
a factor accepts bills on the faith of a consignment of goods which, by 
reason of the bankoruptcy of the prmcipal, arc never received by him, 
he has no hen on the goods as agamst the principal’s trustee in bank 
ruptcy (la) Nor does the hen extend to goods acquired othcraMSC than 


(0) Barxni} V Corrit (ISIS) 2 B A Aid 
137, per Abbott CJ nt p 143 Ilolroyd 
J fttp 148, 20 U II J8J 

(p) V (1883) 25 Ch Di' 

31,37 

(j) Jn re JJombay Aaiv Villa Co (I8S0) 
13 Horn 314 320 

(r) PeacocL v JUaijniilh (18J1) 18 Cal 
571 , L I. 18 I A 78 

(*) JaJftrbfiojy Cbarleaicorlh (IS JJ) M 
Horn 5’n C12 

(1) lloujVon Y Vfl/A<«M(1803)3 n 4. 
I* 4Vi 4R8, 7 H It «15 BIC 


(»f) Uamtnondtx Ilarc!ay(lb^2)2} a»l, 
227, where Iho principal died during llu 
cunvnc} of certain bills accepted b^ tl e 
f »ctor on the faith of ft consignment of 
goods, /Jrinlire/er \ Goodicm (1775) 
Cowp 2 j 1 {liability incurred b^ the factor 
aa aonty for the principal) 

(t) Jirynna \ Air (1839) 4 SI A. W 
77./. 61 V II 829 An) Bc<i Jvli'htr 
s Comp/oir d / /fomplr (1870) I Q 1* H 
70 » 

(•r)At»focA> Crn.?(ITW)5T It HP 
783. I It It COI 
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m Ills clnnctcr of n fictor (x), or cntrustctl to him with express dircc 
tions or for n spccnl purpose inconsistent w ith tlic existence of n general 
hen (y) Instructions to pro\ hIc, out of the proceeds of n consignment, 
for n hill of cxch'ingc draw n b} the principal on the factor in faa our of a 
thurd pcr«on w ill exclude the factor's general hen unless he pa) s the bill 
of exchange (:) 

Wharfingers — ^Thc hen of a wharfinger is, generally speaking, only 
eficctn c as regards claims against the owner of the goods lie has no 
hen as against a bu) cr for charges becoming due from the seller after 
he has had notice of the sale (ei) , and where it was agreed bct%veen a 
buyer and seller, before the goods sold came to the hands of the wbar 
finger, that the contract of sale should be rescinded, it was held that he 
had no hen as against the seller for a general balance due to him from 
the buyer (6) 

OwTiers of a screwhousc who have a wharf ns on accessory are not 
wharfingers (c) 

Attorneys —In Dngland a solicitor has a ben on liis client’s docu 
ments (not onl; deeds and law papers) (d) entrusted to him as solici 
tor (c) " for all taxable costs, charges and expenses incurred by him 
as solicitor for his client , but he has no hen for ordinary adaances 
or loans IIis taxable costs, charges, and expenses would include 
money pajments which he makes foe his client in the course of his 
busmess, such as counsel s fees ” (/) Taking a special security from 


(*) Dixon V SiannJtUl (1850) 10 C B 
393 84 R R C31 (wbercalactorimured 
asbij) onthej)rincij>al a behalf it was held 
that his general Uen did not e^tend to the 
policy of msuranco) 

(y) Spaldiny x Rwhng (1843) 6 Beax 
376 63 R R I^O (bill of lading pledged 
to factor for apcciGo amount) Burn > 
£roim (181") 2 Stark 2"2 19 R R 719 

(certificate of ehip a registry entrusted to 
factor for the purpose of paying duties at 
custom hniisc) 

{:) Fnihv lor6M(18C2)4DoG F &- 
J 409 135 R R 217,Co/tinr Uaritetll 
(1837) 6 Cl & F 484 
(a) Darryv Loijmore (1840) 12 A &E 
639 , 54 R R Co4 


(6) Rtchanlsonr Cosa (1802) 3 B 5. P 
119 6U R 727 

(e) UiWer x \ojnyfAi 1 atet t Press 
Co (1882) 8 Cal 312 
(«t)f ?9 chcqies Gei eral Share Trust 
Co V C/apmaa (1876) 1 C P D 771 
{t)Shefeld\ irfen(l878) lOCh Bit 
291 (solicitor mortgagee has no hen on 
raortgagt deed for costs of mortgage 
hero the deed is not the client s property 
at all) Champernoten x Seolt (1821) 6 
Stad 92 22 R R 248 13 Lnc Laws 

of Eng] 2nded 491 sr Sohcilor xihich 
SCO for details of Fnglish practice on the 
subiect 

(/) Lindley LJ , Re Taylor Slilrman, 
and Uniervood [1891] \ Ch 590, 596, 
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the client i» not nece'^siril^ an abandonment of the geneni Jien, hut it 
\uli be so if the circumstances arc inconsistent ivith the continuance of 
the hen, and if the solicitor does not expre-^slf resc^^ e his hen an intcn 
tion to n an e it ^ ill generally be inferred, ha\ mg regard to the solicitor’s 
duty to gi\ e Ins client full iniomiation {g) 

A solicitor a\ho is discharged by bis client holds the papers en 
trusted to him subject to lus hen for costs , and the hen extends also to 
translations of documents made h} the Court’s translator at hi=, 
expense (/i) If, hoivev er, a solicitor discharges himself (i), he is not, 
according to Enghsh lai\ , entitled to a hen, and the same law applies 
in India Sec 1 saics usages and customs of trade not inconsistent 
nith the proaasioiis of this Act, and the usage of trade of attorneys 
sanctioned by English lai\ is not inconsistent w ith this section Apply 
ing this reasoning, it uas held by the Calcutta High Court that a 
dissolution of a firm of solicitors operates as a discharge of the client 
who craplojs them, and tlic attornejs arc not entitled to retain the 
papers until theic costs are paid (j) 

The kinds of hen dealt with m this Act are as follows 

(1) Lien of finder of goods (s 1C8, p 535, aboae) , 

(2) Particular lien of bailees (s 170, p 5Z6, aboac) , 

(3) General lien of bankers, factors, wharfingers, High Court 
attorne> s and policj brokers (s 171, p 541 aboae), 

(4) Lieu of paa\ necs (ss 173,171 pp 541, 515, hclou) , and 

(5) Lien of agents (s 221, p 618, below) , 

Some further comments u ith regard to hens, general andparticiuar, 
of agents and sub agents, and to the modes m i\ hich such hens may bo 
extinguished or lost, ai ill ho found at pp 018 — 023, post 

As to hen of rail« a) administration, sec Railw ai s Act IX of 1S90, 
s 55 


all siifh chims against the client n^i ll e 
tiKins master lias to consider, per 
Ko\ L J , al p 

( 5 ) If) , at pp 59", GOl I e I\ tyln 
^oTtnah .1 Co [isss] 1 th 191 Tlie 
1 adms earlier autlonties nn* CwerJI > 
f;,r)>p-<yn (isni) If Xes CTo 10 I’ I 
isi.anl Sf„rn.or.% / 

M \ ^ •"I . Ill I 

(A) }^u a \<irron^* (IS-*!) 4 


Horn 3 <j 3 

(*) An nUorner who cl elm h to act 
fnrtl rr for a cl ent imle«s costs nlrrfldp 
incMtrrl arc jail disci arpes 
/aittft Awmnr s hiisuii A 
4C N Tr" ttwr/nn/rri Muirrjte 
^ on0^00CM\ n er 

O) Te VrC rlxn'olf (1PS,1) C Cal 1 
f It wir-/r U It S!--! 3*' 
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Tlic sections ol tlic Iiulnn Contract Act relating to hen arc not 
cxliausti\ c, and do not ncgali\ c the existence of hen in eases not spcci 
fled therein On general principles, and m the absence of any direct 
pro\ ision to the contnr} , an arbitrator has a hen on his an ard for the 
payment of Ins reasonable charges (i) 

Jiaibnents of Pledges 

172. — The bailment of goods ns security for payment 
. of n debt or performance of a promise is 

I icdpp 

nor and paw Called “ plcdgc ” Tlic bailot IS in this case 
” called the “ parnior ” The bailee is called 

tbc “ pawnee " 

[Bankers tv ^"rwtncnt h tth a customer nho J as pureliascd goods to bo 
paid for by drafts m t> o usual manner I ODour the drafts and meiro and 
store the goo<l« tie customer taking delivery and pajing for tie goods 
taken from time to time As to any goods remaining in the bank a custody 
unpaid for tt o bank is a pawnco and not a incre bailee and has the rigl t of 
aale given s PC] (f) 

The section affirms tlic Common Lan The bailee under a contract 
of pledge does not become owner but as haamg possession and right to 
possess be IS said to ha\ e a special property (m) Anj kind of goods, 
documents or \ aluablc things of a personal nature may be pledged (n) 
Delia cry is ncccssarj to complete n plcdgc it may be actual or con 
structia 0 and it is sufficient if the thing pledged is debvered under 
the contract withm a reasonable time of the lenders advance bemg 
made (o) Government promissory notes may be pledged, but this 
must be done as rcquiied by ttatutc by endorsement and delivery [p) 
The rules of dehaerj and the like which are generally applicable to 


(t) /nr« CynlAirApofnct (1897) PuDj 
Rec no 22 The analogy between » 
seller of goods and an arb trator suggested 
by Koe C J to bring the arbitrator s esse 
within s 05 of the Act seems to be far 
fetched 

(I) AlluiiKe Bant of S mla ^ Ghamandi 
Lal-Jaim Lai (1927) 8 Lah 373 101 

I C 72o AIR 19'* Lah 408 The 
right must of course bo cscrciacd 
regularly with proper demand and 
not ce as mentioned below under that 


(m) See per Bowen L J , parte 
f/uUard (1886) 17 Q B Div at p 698 
(«) 10 Enc Laws of Engl 2nd ed 64'* 
citing Story 

(o) Ihllon V Twcler (1888) 39 Ch D 
C69 Jytrfj Pralaih v Muklt Prakath 
(1917)2^0 W ^ 297 

(p) JyoU Pralash v Uuht Prakash 
(1917) 22 C W I. 297 See abo 
Ntekmm Dobaj \ Bank of Lengal (1801) 
19Ca! S'*-* L R 191 A GO a ease of 
pled-^ of Coi emment sccur ties 
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bailments are applicable here Apa^mee maj redolner the goofU to 
the pa^-nor for a limited pirtpose riithoufc thereby losing his, rights 
under the contract of pledge, as for the purpose of enabling the pledgor 
to sell the goods on the pledgee’s behalf (^) If the paw nee, howe\ cr, 
abuses his authority in such a case by selling or pledging afresh on Iiis 
OTvn account to a third person who gnes value m good faith, the 
pawnee is not entitled to the goods as agamst that person, who has 
received possession from an owner lawfully m posses<?ion, though 
using his possession fraudulently (r) 

According to mercantile usage found to obtam in the city of 
Amritsar, if a person leaves goods with another and then borrows 
money from him, the loan is to be understood to be made on the 
security of the goods, so that if the loan is not repaid the creditor niaj 
sell the goods and appropriate the proceeds of the sale towards his 
debt (s) 

It IS clear from the definition of “ bailment ” {s 118 above) tint 
there can be no pledge of goods unless there is an actual delivery of 
the goods A loan, however, may be seemed by a hypothecation of 
goods Such a transaction docs not require delivery of goods for its 
validity, nor con it be said to be prohibited by the Contract Act 
because the Act contains provaaions for bailreunts of pledges and none 
for hypothecation of goods {<) 

173.- — Tlic pawnee may retain the goods pledged, not 
PsiwnKs noiit payment of the debt or the perform- 

of retainer ° promibC, but fot the interest of 

the debt, and all necessary expenses incurred by him in 
respect of the possession or for the preservation of the goods 
pledged 

The pawnee makes himself a v>rongdoor if ho persists m holding 
the goods after tender of all that is due In that event Ins spconl 
property " is deteiimncfl by his wrongful re/ii'-il of n tender jirojx riv 
made, and tlie pawnor can recover the goods (u) 

SyUA loynUr,yan (1) iitnitth ^ VfllA { H'l*') 

J. lW<7no//t[lf)5]A C IWl U.N C 211 

(r) / « D (ttlfyttW 1 a« ni" O'Wl 

CommiUro jk r lonl Marnichtcti, Jlmt 
' (*1 /'.rtAi 1/nI % Oj, .Silh (1SS6) fl/\rw.V/taA O 

Punj Trc ro 31 II Vip C<» -’13 2*'.’ 



ni(»llT‘' 0 | I . 


174. — Tlic jmvncc pinll not, in the nbccncc of n contract 
ii.«nry« ^ t to to tint effect, retain the goods pledged for 
or proini«c other than tlic debt or 
^ jiromi^c for which they arc pledged : but such 

^o'ltract, in the nhsciicc of an} thing to the 
• j»*nrr.. contrar}, shall lie presumed in regard to 

Eubeequent nd\ancc3 made by the pawnee 

Tlu'! p<Hrt)on does not appear to nectl any comment, ctccpt that 
the prc'umption mentioned at the end does not apply to advances 
made on a near and diflcrenl secnntj (t) 


175. — ^The pa^vncc is entitled to rcccnc from the 
i*»n^ci risiit pawmor c\traordiinr\* cvpenscs incurred by 

M topxtMonlinirj » , , . , .... 

pxppnopi incurrrd Iiim lor tlic prc«cr\n(ion of the goods pledged 


♦‘Receive/’— Note that the won! is not "retain,” as m the two 
prccofhng section*, Init " receive ” A pawnee Ims, tlicrcforc, no right 
of hen for " cxtfaonlinar) ” cxpcn«es, ns he Ims m tlic ca«c of ” neces* 
sary " cxpon*es (e 173) but Ims on!> a nglil of action in respect of 
them As an example of the exiM*n«cs contemplated by this section, 
Dr ^\hitlc} Stohes (in "The Anglo Indian CchIcs ”) suggests "the 
cost of curing n pawned liorse which meets witli an injur} by accident ” 
There docs not appear to be any distinct English authority See, 
however, Kent’s Corameiitnncs, ii 579 


176. — If the pawnor makes default in pajanent of the 
debt, or performance, at the stipulated time 

Pawnee t riRHl ♦ r ^ 

where pawnor of thc promisc, ill rcspcct of wliich thc goods 

mates default , , , . , 

were pledged, the pawmeo may bring a suit 
against the pawnor upon thc debt or promise, and retam the 
goods pledged as a collateral security , or ho may sell the 
thing pledged, on giving thc pawnor reasonable notice of the 
sale 

If the proceeds of such sale are less than thc amount duo 
m respect of the debt or promise, the pawTior is still liable to 


{v) Cotcasji V OJJicial Assignee (1028) 30 Bom L It 1310, 115 I C 389, 
A I It 1928 Bom 545 

ic 35 
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pay tlie balance If tbe proceeds of tbe sale are greater than 
the amount so due, the pawnee shall pay over the surplus to 
the pawnor. 


Pawnee’s rights. — The substance of this section is famihar and 
well settled Enghsh law It is sufficient to cite one or two modern 
dicta “ A contract of pledge catties with it the imphcation that the 
security may be made a\ ailable to satisfy the obligation, and enable* 
the pledgee in possession (though be has not the general property in the 
thing pledged, but a special property only) to sell on default m pa^Tuent 
and after notice to the pledgor) although the pledgor niaj redeem it am 
moment up to sale ” (to) After sale it is the pawnee’s ordinary right 
“to teco\er the balance of tbe lonn unsatished on the sale of the 
pledge ” (x) 

^\here no tune is origmalh stipulated for payment, it scem-j tint 
“ the debtor is not in default until notice is gn en by the creditor that 
he requires payment on a certam day, and that daj is past The debtor 
IS then m default, and is m the same position ns if a dav for ropa) ment 
had been fixed in the original contract ” (y) 

It must be observed that the contract of pledge differs c^scntialb 
from that of mortgage A mortgagee does acquire general property m 
the thing mortgaged, subject to the mortgagor’s right to redeem Fore 
closure is a judicial determination of a defaulting mortgagor’s right, 
wherebj the mortgagee’s property becomes absolute A pauncc,(5t 
being the legal owner, is not entitled to foreclose, but has onlj powc^. 
sell (?) , and authorities on mortgage transactions are to be applicch 
cases of pledge, if at all, only with great caution I 


‘ ‘ May sell the thing pledged.” — The power conferred on 
pledgee under this section to sell the property without Tpfor^'pre( 
the Court does not take away his right to sue the pawnor on the d^ 
or bring a suit for the *;ale of the property pledged to him (a) Tlie\ 
IS nothing m the Act to forbid the pawnee from buying the thin] 


(tf) Cotton LJ in Tte Jforri/ (ISSfl) 
I8Q B Dir 222,232 
(r) Jonti T Marthall (IBS'!) 21 Q B 
D 2(33,271 

(y) Not<*toljiwJo«mAlrrportof/i^ 
K Cuir»y tlWU> 15 C UN S 702, 33 
I 1 c r III 130. 137 n n 725 


(z) Cartfr^ 11 (1677) 4 Ch D 00.7 

(a) Mahnhnyt 2*a<}ar \ Cirxijvlh 
S'«W.<n(1002)27 M»a fi2«, ,\inChnnl 
r (Ipaj) 22 C*1 21 . Jy^, 

T l/Bln 1‘nla*^ (1317) 23 
: \1 N 297. 33 I C S9l . r 

7tfya / k not<* triow 
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pledged nt the sale, though he cannot sell to himself But it has been 
held by the Judicial Committee that a sale by the pawnee to lumself, 
though unauthorised, does not put an end to the contract of pledge, so 
as to entitle the pawnor to have back the thing pledged without pay 
raent of the debt secured by it (6) From this point of view it would 
seem that a sale by a pawnee to himself is not an act “ inconsistent 
with the conditions of the bailment ” within the meaning of s 163 
{p 625, nbo\ e) so as to entitle the pawnor to avoid the contract of 
pledge at his option but is on the same footing as a premature sale 
(sec the commentary on that section) 

Reasonable notice of sale — is not necessary that the notice 
under this section should state the date, time or place of the intended 
sale A notice by the pledgee to the pawnor that unless the latter 
redeems the articles pledged withm a fortnight, the pledgee will sell 
them IS good notice, though the pledgee may not sell the goods until 
some days after the evpiration of the fortnight (c) 


Lumtation —The period of limitation for a smt on tlic loan is that 
prescribed by the Limitation Act, Sched II , art 67, that is, three j cors 
from the date of the loan, whether the suit be to recover the original 
amount of the loan, or to recover the balance after sale of the thing 
pledged (d) And if the suit be in respect of a promise the penod is 
three years from the breach of the promise under art 116 of the same 
'ri/'t where the suit is for the sale of the property pledged, the 
ho^^iod of limitation is siv years from the date of the pledge under 
120 of that Act (e) 

177. — If a tune is stipulated for the payment of the 
. . debt, or performance of the promise, for 

IDci&uiting paw * * 

" ir fl right to re which the pledge IS made, and the patvnor 
a makes default m payment of the debt or 


S (6) Aectmin v Banl oj Bengal (1891) 
19 Cal 322 333, L R 19I A GO 
(c) Aunj i?«Aar» Lai v Bhargava Com 
merriol Rani (1018) 40 All 622 45l C 
4C2 A plodgco entitled to *cll u not 
bound to Bell within any partienlar 
titno Ktsantnal r GvndabathttUi Sarya 
naraganamvrty 114 I C 8'*0 AIR 
1023 Mad 1022 


(d) Sotytd All Khan t Debt Pra»ad 
(1901) 21 All 2ol lettappa v Deoa 
^/>pa (190C) 30 Bom 218 Doiclal Ram 
T .Ittron JlaZ (1831) I unj Rec no IIG, 
Ddttdxn V Qaya Pershad 104 I C C40 
AIR 1927 Nag 316 

(e) ilahahnga \adar r GaTiapathi 
SMten (1002) 27 Mad 523 per Sub 
rahmania Ayyar and Besson JJ 

ss— < 
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performance of the promise at the stipulated time, he may 
redeem the goods pledged at any subsequent time before the 
actual sale of them , but he must, m that case, pay, m 
addition, any expenses which have arisen from his default 
This IS supplemental to the foregoing section, and requires no 
further e-^planation 

Limitation — The period for a suit against a pawnee to recover tlic 
thing pledged is thirty years from the date of the pawn See Limitation 
Act, Sell I , art 145 

178. — ^Where a mercantile agent is, with the consent of 
the owner, m possession of goods or the 
cintfic^agcnt documents of title to goods, any pledge made 
by him, when acting m the ordinary course 
of business of a mercantile agent, shall be as vahd as if he 
were escpressly authorised by the owner of the goods to 
make the same , provided that the pawnee acts in good 
faith, and has not at the time of the pledge notice that the 
paivnor has not authority to pledge 

Explanation —In this section the expressions “ mercantile 
agent ” and “ documents of title ” shall have the meanings 
assigned to them m the Indian Sale of Goods Act, 1930 

Tins section is the counterpart of the second paragrapli of s 27 
ot the Indian Sale ol Goods Act, 1930, which relates to sales 

Ongmal s 178 — S 108 of the Contract Act, now superseded by 
♦ss 27 30 of the Indian Sale of Goods Act, 1930, related to the sale of 
l,oods by a person other than the ovmcr thereof The original s 178 
of the Contract Act dealt with the pledge of goods bj a person other 
than the owner thereof That section has been repealed and the 
subject matter of the section is now spread o% cr the present s 178 and 
s 178A of the Contract Act and » 30 of the Indian Sale of Goo<h Act 
The present s 178 and s 178A were inserted bj the Indian Contract 
(Amendment) Act, 1930 iilnch came into force on the Ist Jul>, 1930 

DtTifi J ntcil 1 n ne tJ al art 57 mertly auxil ary to tl p ritJ t to * 

• rpl P.I nn thr Rfoun I t» at i\ p nj.) t to »Bain«l tip Jp* tor ppmonillr 
proppp.! acalnot tl « propprt> j Ip<1-o 1 w-ia 
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The ongmal s 178 read ns follows — 

" A person who is m possession of nny goods, or of anj bill 
of hding, dock warrant, warehouse keeper’s certificate, wharfinger’s 
certificate, or warrant or order for dcb\cr) , or nny other document of 
title to goods, may make a aalid pledge of such goods or documents 
Provided that the pawnee acts m good faith and under circumstances 
which arc not such as to raise a reasonable presumption that the 
pawnor is acting improperly 

“ Proauded al<o that such goods or documents ha\ c not been 
obtamed from the lawful owner or from an} person m lauful custody 
of them, b} means of an offence or fraud ” 

Indian Factors Acts — ^The law m force m Bntish India before 1872 
a\as contamed m the Indian Factors Act XIII of 1840 and XX of 
1844, the first of which extended to British India the proaisions of 
4Goo c 83, as amended by 6 Geo R’ c 01, and the second those of 
5 A C Viet c 39 The Indian Factors Acts w ere repealed by the Con 
tract Act As to the old ss 103 and 178 the Judicial Committee said 
“ Ss lOS and 178, though they aery possibly extend, at least cover the 
same ground as the proaisions of the Indian Act XX of 1844 ’ (/) 

Fledge by mercantile agent —By s 2 of the Indian Sale of Goods 
Act, sub sec (9), “ mercantile agent ” means a mercantile agent 
having m the customary course of business as such agent authority 
either to deal goods or to consign goods for the purpose of sale or to 
buy goods or to raise money on the eecurity of goods This definition 
has been taken from the English Factors Act 1889 s 1 

Under the old s 178 any person ‘ in possession ’ of goods or the 
documents of title to goods may make a valid pledge of the goods or 
document subject to the conidtions laid down m that section The 
language of that section was very wide and it appeared capable of 
giving effect to pledges made by persons who were in temporary 
possession of goods or documents of title without havmg either the 
real or apparent authority of mercantitle agents and indeed without 
being agents of any kmd The Courts endeavoured to keep the results 
withm tolerable bounds by putting a stnet construction on the word 
“ possession,” but this was only a partial remedj By the present 

(/} Eamlas v S Amerchand A Co (1916) L R 43 I A 164 168-169 40 
Bom 630, 634 35 I C 054 
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section tlic statutory power to pledge goods or documents of title is 
conSned to mercantile agents, being sucb as in the customary com^c 
of their busmess hn^e authonty to deal with goods Other cases m 
winch a person other than the owner of the goods may make a Tahd 
pledge are dealt with m s 178A below and ms 30 of the Indian Sale 
of Goods Act considered below The result is that a I’ahd pledge can 
no longer be made b^ any person ** m possession ” of goods It can 
only be made by a mercantile agent as provided in s 178, or by a 
person who has obfamed pos'^ession of the goods under a contract 
^OldabIe under s 19 or a 19A of the Act as provided m s 178 a, or by 
a seller or by a buyer in possession of goods after aale as pronded in 
s 30 of the Indian Sale of Goods Act 

The word " possession *’ m the old s 178 was held to mean 
juridical possession At the same time there were ca«es m which it 
was said that there was nothmg m the language of the section to 
warrant such a Imutation Decisions under the old section may be 
divided into fiNe groups according to the character of the pledgor’s 
po'ssession, namely — 

(1) Pledge by a commission agent employed to sell goods {g), or 

bj a broker employed to sell goods on jangad terms (A) 

(2) Pledge by a seller who has been left in possession of the goods 

f-old (0 

(J) Pledge by a person in bore custodj of goods, eg , h) a ‘fcr 
a ant ( j), or bj a wife (i), or by a bucr of goods (1) or by a 
gratuitous bailee (m) 

(4) Pledge bj a person who has agreed to huj goods under a hire 
purchase agreement and who has not made default in pay 
mont of the instalments (n) 


(ir) ScshapjrttTX ^utramanid (1316)40 
Mad C-8, 34 I C "51 See A\fQ Ptvfulla 
KvmarJJoser ^atoEi'^orr raitlOlS 1 ^) 
23C \ ao- 54 1 C 224 KifiyFm 

ptrcrv Fo C'AU(I021) ! Ran; I'JO 
"4 I C lOoO .AIR lt:3 Rang 2>7 
(A) Xlurya’oi t Siro-* tit (•at (1^2. ) 31 
Rom L n 414 118 I C 
(i) Ilaji J ahimlux v C/a/ml Roni !•/ 
/~lui LU (ID.'.) 50 Cal 3C* 110 I C 

ro 

(/) Jiai-M T Si; jram (1S*8) 


4 Cal 407 

(4) Stayrr a //u(ma (f'W) 24 

Bora 45S 

(l) Nflyinii/rtT R»p/m (10^,1) 27 51* I 
4''4 

(m) / 1 na*o ni C pit r Kamnlmnnl 

(lO'i) 4” Mai 1"1 '1 I C 4»8 

\ I R IDJJMal 44 

(n) IWbI //o‘*in AAo" ' /’i" 7 i A"! 

(1002) I’unj I nn 31 B il 
Sdk&olfT A 1 d Ron (iai«)?3 

C R N V3 4 50 I C 4"6 
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(6) Pledge by a person entrusted with goods for a specific pur- 
pose (o) 

(1) A commission agent or broker may make a valid pledge of the 
goods imder the old as well as the present section 

(2) A seller left in possession of goods may make a valid pledge 
imder the old section as well as under s 30 of the Indian Sale of Goods 
Act 

(3) A person in bare custody of goods may not make a valid pledge 
cither imder the old or the present section.. 

(4) A hirer under a hire purchase agreement who has entered 
mto a bindmg agreement to buy goods may make a \ alid pledge under 
the old os well as the present section See notes below, “ Seller or 
buyer m possession after sale ” 

(5) A person entrusted with goods for a specific purpose may not 
make a lahd pledge either imder the old or the present section 

Antecedent debt — Under the English Factors Act of 18i2 a 
pledge by an agent entrusted with the possession of goods to secure on 
" antecedent debt ” did nob come within the protection of the Act , 
and the same law was extended to this country by the Indian Factors 
Act XX of 1844 The present section seems to protect a pledge for an 
antecedent debt as well as a pledge for an advance made specifically 
upon It See English Factors Act, 1889, s 4 

Good lailb — To validate a pledge by a mercantile agtnt the 
pledgee must haie acted m good faith and must not ha\e at the time 
of the pledge notice that the pawnor had no authoritj to pledge the 
goods The onus of proving both these facts rests upon the person 
disputing the a alidity of the pledge Under s 3 cl 20 of the General 
Clauses Act, 1897, a thing is to be deemed done m good faith where it 
IS m fact done honestly whether it is done negligently or not Gross 
negligence may be cndencc of bad faith but it is not the same thing 
and docs not entail the same consequence (p) 

Notice — The term “ notice *’ m this section includes both express 
and constructue notice 

(o) RamoMm* Ovpta r Kamalammal Indus Fetors Act 1S42 
(1021) 45 M*d 173, 70 I C 44S. t ifyan (ISGl) 0 M I \ 

A I R l'>22Mad 44 140, I W R 43, P C , Jemm^njoyr 

(r) SceJoncsv t/onfoji (IS77) 2 App ITalaoa (I8S1) 10 Cal 910, L P 11 

Cu C16, at p 620 Caaea under tbe LA. 01 
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Pledge by co-owner in possession —One of several joint owners of 
goods in sole possession thereof with the consent of the rest may 
make a valid pledge of the goods (j) Compare Indian Sale of Goods 
Act, s 28 

Seller or buyer m possession after sale —Besides the cases men 
tioned above there are two oflier cases m which a person who is not the 
owner of goods may make a vabd pledge tJicreof, namely, a seller left 
in possession after sale, and a buyer to iihom possession has been 
delivered before payment of the price These cases have been pro 
vided for m s 30 of the Indian Sale of Goods Act, 1930, which is a 
reproduction of s 25 of the English Sale of Goods Act, 1893 S 30 
of the Indian Sale of Goods Act is as follows — 

“ (1) IVherc a person, having sold goods, continues or is m 
possession of the goods or of the documents of title to the goods the 
delivery or transfer by that person or by a mercantile agent acting for 
him, of the goods or documents of title under any sale pledge or otiicr 
disposition thereof to any person receivmg the same m good faith and 
^Tithout notice of the previous sale shall ha%c the same effect ns if the 
person making the delivery or transfer aicrc expressly authorised b} 
the owner of the goods to make the same 

“ (2) Where a person having bought or agreed to buy goods, 
obtams, with the consent of the seller, possession of the goods or the 
documents of title to the goods the deliver) or transfer b) that person 
or by a mercantile agent acting for him of the goods or documents of 
title under any sale, pledge or other disposition thereof to aii) person 
rcccmng the same in good faith and without notice of any lien or other 
right of the original seller m respect of the goods slial' ha\c effect as if 
such lien or right did not exist ” 

The abo% c section pro\ ides not only for a sale by a buyer or bclkr 
in possession, but also for a pledge, mortgage or other disposition of 
goods It was intended at one time to transfer so much of that section 
as relates to pledge to the present chapter, but it was not done ns 
separate legislation codifying the law as to jilcdgc, mortgage and 
hypothecation of goods is in contemplation 

Pledge by seller rcvunnxng in possesnon — The following are jllus 
trations of a pledge by a seller left in jK)'»scs.sion of the goods sold 

(a) B buy H goods from A , pay s for them, but IcaMs the goiMls in 

(7) AA<jJ» ram T J/aA/4!.CAa»ut(I8Ai) 1 unj RfC iio 1 
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the po'?«c^«ion of A A then plcilges the goods with C who 
has no notice of the Rile to B The pledge is ^ nlicl 

(b) A *^113 100 ca«c3 of cutlcrj to B under nn ngreement made m 
July, 1927, tint payment should be made within fi\ c months 
from the date of the ngreement and dclucry should be tahen 
Within that time, the goods remaining in the meanwhile in 
A 's godoarn free of rent In August, 1927, A pledges the 
goods with C w ho has no notice of the sale to B The pledge 
to C IS aalid (r) 

Pledge by huger obtaxmng possestton — Sect 30 (2) of the Indian 
Sale of Goods \ct \alidatcs a pledge not only bj a person who has 
bought goods but also bj one who has agreed to huj them The hirer 
imdcr a hire purchase agrccinent is not a person w ho has agreed to buy 
goods within the meaning of this section unless he is under a binding 
agreement to bu} them An option to buj w ill not sufTicc (s) 

Competition between prior mortgagee and subsequent pledgee —A 
mortgages certain goods to B , the mortgage not being accompanied 
with possession (0 Aftenvards A plc<1ges the goods with C The 
pledge to C IS not maalid, and C has a priority o\cr B (») 

Documents o{ title to goods.— By sec 2, sub s (4), of the Indian 
Sale of Goods Act, 1930, " documents of title to goods ” mcludes a bill 
of lading, dock warrant, warehousekeeper’s certificate, wharfingers 
certificate, railway receipt, w arrant or order for the deli\ cry of goods, 
and any other document used in the ordinary course of business ns 
proof of the possession or control of goods or outhonsmg or purporting 
to authorise, either by endorsement or by delivery, the possessor of 
the document to transfer or receive goods therebj represented Share 
certificates are not documents of title to goods withm the meaning of 
this section (u), nor cash receipts gi>en m place of delnery orders {tv) 


(r) Uajx Bahtmbuz r CtrUral Bank of 
Ind%a,Lld (1928) 60 Cal 367, 119 1 C 
23, a case under the old s 178 

(s) Molar Supply Co v Cox 
(1914) 1 K B 244 

(1) A mortgage of movable property, 
although not accompanied by possession 
13 valid m India Shruh Chandra Boy v 
2Iungrt Beu-a (1904) 9 0 W N 14, 


DamodarT dtmaran (1906) 8 Bom L U 
344 

(«) Chammvn Khan v l/ody (1874) 
Pun) Rcc no 70 

(s) Lalit 2Iohan y llanloj (1916) 24 
Cal L J 335 37 I C 707 
(tc) Ktmp Y Fall (1882) 7 \pp Cas 
573, at p 635 
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A. 


Kevocation o5 authonty o! mercantile agent.— A pledge by a 
mercantile agent, though made after the revocation of hia authority , is 
valid, provided the pledgee has not at the time of the pledge notice of 
such revocation (a:) 

178A. — ^When the pawnor has obtained possession of 
the goods pledged by him under a contract 
sori?posLSon voidable under section 19 or 19 a, but the 
contract has not been rescinded at tlie time 
of the pledge, the pa^vnee acquires a good 
title to the goods, provided he acts in good faith and without 
notice of the pawnor’s defect of title 

This section is the coimtcipart of s 29 of the Indian Sale of 
Goods Act, 1930 That section is based on s 23 of the English Sale of 
Goods Act, 1893 

Pledge by person in possession under voidable contTQct — V penon 
may obtain possession of goods under a contract ivbicli is \oidablc nt 
the option of the lawful owner on the ground of fraud, misrcproscnta 
tion or coercion (s 19), or on the ground of undue influence (s 19A) 
Possession so obtained is not by free consent as defined m s H of the 
Act It 13 ne\erthclcss possession by consent, and the person m 
2)OsscsMon ma} make a valid pledge of the goods proiulcd the con 
tract bus not been rescinded nt the time of the pledge There is m 
such a case a defoclo contract, though \oidahIc on the ground of fraud 
and the like It is, howocr, dUIcrcnt if there is no real consent, ns 
where goods haa e been obtained means of theft ns defined in s 378 
of the Indian Penal Code A thief has no title and can gu c none 

"Where goods ha>c been obtamed by fraud the per'son who has so 
obtained nia) cither has c no title nt all, or a ' oulnblc title, according 
to (he nature of the transaction If (he imtiireof the /rand Hsucb that 
there ne\cr was a contract between the parties, the person who so 
obtains the goods has no title niul can giac none Thus if A rejucsents 
to ]J that bo is acting as agent for C, and Ji rowing on that re])rc 
sentation delivers goods to A as bu^er, there is not a \ oulablc contract 
iKitwccn A and B , but no contract at all Ko proj>ertv pa««cs to A , 

(r) Fn-u^h J«ctor« Act. 18S3 p 2 { 2 ) »nlJWyv / I'W/ (IIU7) 33 Tuflr* 

I It ana 


PLEDGE BY PERSON IN POSSESSION. 


and he can neither make a valid sale (y) nor a valid pledge This is 
really a case of a fundamental error as to the person with whom one is 
contracting There is no real consent and no contract , there is only 
an offer on B ’s part to the person with whom alone he means to deal 
and thinks he is dealing ; Sec note under s 13, p 88, above, “ Error 
as to the person of the other party ” But if a person buys goods with 
the mtention of not paying for them, there is consent, though not free, 
and a contract, though voidable («), and he may make a vahd pledge or 
sale of the goods while the contract is still subsisting (a), though the 
fraud may amount to the offence of cheating, as defined m s 415 of 
the Indian Penal Code This was not sounder the old s 178 Under 
that section a person who obtained possession of goods “ by means of 
an offence or fraud ” could not make a valid pledge Under the 
present section a person who obtains possession of the goods under a 
contract \oidable under s 19 or s 19A may make a valid pledge 
though the transaction may amount to an offence or fraud 
Good faith.— -See note under s 178 
Notice — See note under s 178 


179. — Where a person pledges goods in which he has 
Pledge where only a limited intercst, the pledge is valid to 
a^imited^wterc8f thc extcnt of that mtcrest 


This must be taken as subject to the operation of the foregoing 
section In those cases where a pledge which otherwise would not be 
\alid IS made ^alld by s 178, it docs not matter whether the pa^v^^or 
has any interest of his own or not Tbc present section appbes to 
other c^ses where the paw nor has possession and some interest, but not 
thc whole intercst, m thc goods , and whore it applies, it is immaterial 
that the pawnee had not notice of thc paw nor’s limited interest (6) 
Probably it does not apply to a case m which he is not entitled to possess 
the thing m his own right, but has obtained or been entrusted with 
possession for some special and limited purpose, and pledges the thing 
for his ow n purposes (c) In sudi a ca«e the attempted pledge is. 


(y) Uardman x Sooth (1SC3) 32 L J C“2, 703 
Fr 105 <S) Long ectlled law Uoartx Parltr 

( 2 ) CLngh X Lend d A IJ Fy Co (I7‘5S)2T R 37C, IP. B 300 
(1871) L R 7Ei 26 (e) r/j»*i<iaarn602]f Q B 

(a) Croft X ZMtnhy (1658) 6 II L. C 202 



Tltr COMnVCT \OT 


fniluro (o ilein cr tie goods Vnd tlio result js ibe same if tlio goo* iro 
ordered out tlirough a Irmch in tins countrj of a atm of comnussioa 
agents in another country (c) For tho ssme roison, irlierc a conmua 
Eion agent biijs goods for a merchant at a price smeller then the limit 
Epcciaed in the indent, lie ainnot charge any price higher than tint 
actually paid by him (d) except in tho case of a custom to tho con 
fnrjr (c) See notes to «? 211, Mon* 

agent niny ha^o, find often Ins mfact a large discittion but 
111. JS bound in Ian* to /ollon* tlic principal & instnictions pro\jdctI tlio} 
do not involve anything unlawful To tlus evteut an agent nu) be 
considered as a superior ijiid of sen ant , and a scr^-ant «ho is entn^tod 
with any dealing with third persons on Ins master’s behalf is to that 
extent an agent But a sen ant maybe n holly n ithout authority to do 
anything as an agent, and agency, m the case of partners c\cn an 
exteiisn e agency, may oxicfc without any contract of hiring and «er\ ice 
Del credere agent — V dd credere agent is one n ho m coo'iidention 
of c\tra rcmuncratiou, called a del credere conimissioii undertakes that 
pcT'ons with whom bo enters into contracts on the principals behalf 
'\ill bo m a position to perform fhcir duties (/) A fW cmferc agenci 
may bo inferred from a course of dialing bc;U\eon tbo principal nnl 
agent showing that extra remuneration «as charged for tho nek of had 
debts (g) A dd crcderc agent incurs only a <iecoudnr} Inbilit) 
towards tho principal he is in effect a surety for tho persons wjtb 
M horn he deals to the extent of any default b} msolv cncy or «omctbmg 
equiiakut, but not to tho extent of a reXu'al to p.i} ba^wl on a sub 
stantial dispute as to tho amount due (/) 


(cj ^oAomtitalfy t Sc^tf!fr (15^) I3 
Bom 4‘0 Tbc order to tho dot n hnl* 
in this CSV wM m tho toUowmi* form 
I hereby request you to instruct your 
ftj^Dts to purchase for mo (if possible) 
tho undormentionol Rfvxl* en nr j»rco wt 
and mV upon tho terras sttlod 
{d\ SSaier V-ij \rtIA(l‘!9')I*unJ Hoe 
no 21 

(e) / uul i? rf r Chc^ali! Jormla* 

(lOOrisOIteni 1 citoiHn noln to # 211 
P rao u-io^ 

(/i 1/oms T CftJ’y(l^lC)4^f X** 

1(5 1 11 &ti r J-aey 

(I**!-) r M A IM l» II I 3|j 


TAvrttts Cainel an I ions r CiureA HanJ 
S n fiail) 3 K r 12"-' C \ In 
Fnglund this has not tho effect oI brinp k 
his contract mthin the Statute ol 1 rsuii» 
M it iS csjcnl aHi <1 2 rent from a guaran 
too C>nfanrrT Kart < 1 x 40 

*Hi P 1 »»'‘l Sut on r Pfryll®''*! t 
Q It 2»5 to the anilo nu« p-" t‘ n 
of ft jicrlln Ow/j <r s«vp ' > )»5 » {in 
Chunfo fon % Tvi Ai 1 r» (19 ) 2*^ 
\I1 1 J SI IM I C “3a \ I \ 

IP " Ml ar ft rsr snt »p«-n n b oM a 
c»r« r* ) 

Iff) ''*««• T Ua»l VC 

“3 31 It U I 




^0^^C\ C0-\01NTS 


It IS sometimes difiicult to decide whether a consignee of gootls for 
sile 13 a del credere agent or huj er, where he is pcnmtted to sell at such 
pnccs and on such tonus as he thinks fit, and allowed to retain anj 
profits oacr and aboao an agreed price, the payment of which he 
guarantees to the principal (A) 

Co-agents — ^Two or more persons may be employed to act as 
agents jointly or sc\ crally, or jointly and sea erally In the absence of 
circumstances indicating on intention to the contrary, an authontj 
given to two or more persons is presumed to be given to them jointly 
and not scaerall} , and in such case it is necessary that they should all 
concur m the cvccution of the authority m order to bind the prmci 
pal (i), Unless it is pro\ idcd that a certain number of them shall form a 
quorum (j) There is, howcaer, an exception to this rule where the 
authority conferred is of a public nature In such a case, if all the 
pcr'ons m whom the authority is \cstcd meet for the purpose of ever 
cismg it, the act of the majority is considered that of the whole body {1) 
^Vhere authority is gi\ cn to co agents sea craU> , or jointly and sea craUj , 
any one or more of them maj exercise it so as to bind the principal 
without the concurrence of the other or others (1) 


183. — ^Any person who is of the ago of majority accord 
Who may em to thc law to which hc IS subjcct, and who 


ploy agent 


IS of sound mind, may employ an agent 


184. — ^As between thc pnncipal and thud persons any 
Who may be pcrson niay become an agent , but no person 
an agent ^ q£ q£ n^iajoiity and of sound 

min d can become an agent, so as to be responsible to his 
prmcipal according to the provisions in that behalf herem 
contained 


(A) Compare Ex jxtrle ITAife Jn re 
Aeon (1870) L R C Ch 307 w:th Ex 
jiarieErijhl /nreSmilA(l879)10Ch Div 
£C6 And see Ltvtnffslone t Eosi [1901] 
A C 337 

(») Erotm V Andretc (1849) 18 1. J 
Q B 163 , 83R R 842 InreLtrtrj>cot 
Ilotuehcld Stores (ISOO) 60 h. J Ch 616 
(j) ^ee J? dley v P/ymoaJA Grunt Hg 


Co (1848) 2 Ex 711 76 R R 742 

Ktrk T Bell (IBol) 16 Q B 290 83 

B R 450 DArey r Tamar Bail Co 
(1866) L R 2 Ex I5S 
(i) Qrindley v Barter (1“98) 1 B A P 
229 4 R R 787 

(I) Gvthrxe V Armstiwig (18*’“’) o 
B & Aid 628 


THE INDIAN CONTRACT ACT 


As between the pnncipa] and thud persons, the act ol an agent is 
looked upon as the act of the principal who authorised it Hence the 
rule that a person who has no capacity, or only a limited capacity, to 
contract on his own behalf is competent to contract so as to hind his 
principal In pursuance of this rule the fact of an agent being unable 
to read or ■write has been held to constitute no ground for the a\ oidanco 
by the principal of a written contract made by the agent on his 
behalf (m) 

Consideration 1^5. — Consideration is necessary to 

not necessary agency. 

By the Common Law no coosidention is required to give a man the 
authority of an agent, nor to make him liable to the principal for negli 
gence in that which he has already set about, for such liability, though 
it may be defined by the terms of a contract, is m its nature independent 
of contract , but a merely gratuitous employment or authority docs 
not bmd the agent to do anything , and if, having neither reward 
nor promise of reward, he does nothing at all, the principal docs not 
appear to have any remedy But this distinction is of httlo practical 
importance, if any 

Ae,cnt B autbo 186. — The authority of an agent may he 

rity may bo cx , , _ 

prc’oed or implied expressed ot implied 

Express autfaonty.-~Seo particularly Registration Act III of 1877, 
s 32 (agent for registration) , and Code of Civil Procedure, b 39 
(Appointment of pleader) [n) 

\ 87 , — ^An authority is said to he express when it is gh cn 
by words spoken or ■written. An authority 
express* S im is saul to bc impbcd when it is to be inferred 
plied aiitbonh from the circumstances of the case , and 
things spoken or wTittcn, or the ordmarj’ course of dealing 
may bc accounfcci circumstances of the case. 

JUu»trat*<m 

A o«-ns ti fchop m rarnpur, lirinir in CaicultD, J i-idUni; tli^ 

ahop occftMontlly Tb" sh p U fnanii.«^ I j I» , on I Im Ih 

(m) loitmtint Gftat llwltm Fy Co (IBTB) T? f I* S.'il 
(ft) Cp Cotle nf UK)-?, O 3, r 4 


AoiNCY. 1 xrnrvs \nd impiipd autiiority. 


onlprifiR pood< from C Jn the Mme of A for the purpo«M of the shop snJ 
of paMnp for them out of A s funds with \ sknowleifgo It has an implied 
authoriiv from A t order goinls from C in the nnmi. of A forth purposes 
of the sh p 

Impbed authority. — It i<t ncctllc‘t^ to cite nuthontics to show that 
the ordinary course of affairs must be regarded m order to ascertain the 
cYtent of an authoritj not defined except by the general nature of the 
busmens to be done “A permn who employs n broker must bo 
supposed to gwe him authonty to net as ether brokers do ” (o). It 
might be difficult, hut liappily there is no need, to draw a clear lino 
between ca'ses falling under the latter part of this section and those 
falling under the second paragraph of a 188 As to the savnng of 
usages of trade under this Act, see on s 1, p 11, above 

A power of attorney authorising the holder “to dispose of” 
certain property in any way he thinks fit docs not imply an authonty 
to mortgage the property (p) Nor docs a power of attorney to an 
agent to carry on the ordinary business of a mercantile firm imply an 
authority to draw or indorse bills and notes {q) Authonty on dissolu- 
tion of partnership to settle the partnership affairs does not authorise 
the drawing, accepting, or indorsing of bills of exchange m the name of 
the firm (r) \\Tierc the principal carries on a general money lendmg 
business, the authority to the agent to borrow implies an authonty to 
pledge the principal’s credit for the purpose of obtaming or secunng 
advances from others to customers (s) 

Exclusive agency — Appomtment of a ‘sole agent” does not 
preclude the prmcipal from acting himself m the business of the 
agency without being accountable to the agent Only an express 
prohibition u ould have that effect (ss) 

Husband and wile —This is a special and important case of implied 
authonty “ The liability of a husband for a wife’s debts depends on 
the pnnciples of agency, and the husband can only be liable when it is 
shown that he has expressly or imphcdly sanctioned what the wife has 


(o) Sutton y Tatkam (1839) 10 Ad A 
E 27 SO It B 312 per Littledale J 

(p) ilaluLckand v Sham JSfoghan 
(1890) U Bom 690 Bank of Bengal y 
Eo^an (1849) 6 M I A 27,41 

(5) Peslonjt V £7ooI Mahomed (1874) 7 
51 II C 3C9 See Negotiable Instni 
ments Act 1881 8 27 


(r) AM T Sutton (1800) 3 Esp 108, 
Oil B 818 

(«) Bank of Bengal v Bamanalhan 
(1916) L B 43 I A 48 64, 43 C4I 627, 
450, 32 I C 419 

(*») Bentail Horsley and Baldry v 
iKory [1931] IK B 253 

36 



THE INDIAN CONTRACT ACT 


done ” (i) “ Thus a person deahng -mth a wife and seeking to charge 

her husband must show either that the wife is living with her husband 
and managing the household affiitrs, in which case an implied agency 
to buy necessaries is presumed (u), or he roust show the existence of such 
a state of thmgs as would warrant her in liiung apart from her husband 
and claiming support or maintenance, when, of course, the law would 
give her an implied authority to bind him for necessaries supplied to her 
during such separation in the event of his not providing her with 
maintenance ” (u) ^Vhere a European husband and wife, therefore, 
lived together, it was held that the husband was not liable for moneys 
borrowed by the wife to pay her previous debts, and not for the purpose 
of any household or necessary expenses (u) Similarly, a European 
husband is not hable for the price of goods supplied to his wife, where 
the husband was remitting to her sums amply sufficient for her main- 
tenance and had expressly forbidden his wife to pledge his credit, and, 
further, the wife kept a boarding school and was in receipt of payments 
made by the parents of children boarding with her (a;) Much the same 
principles apply to Hmdus A Hindu wife living separate from her 
husband because of his marriage with a second wife has no impbed 
authonty to borrow money for her support, as the second marriage does 
not justify separation (y) But when a woman governed by the 
provisions of the Mamed Women’s Property Act III of 1874 has 
separate property of her own ( 2 ), the presumption would be that she 
was not pledging her husband’s credit A European wife subject to 
the last mentioned Act earned on the business of a miUiner, and the 
husband had no concern m it , it was held that he was not hable for 
debts contracted by the wife m the management of that business (a) 
But, whatever be the law to which tho parties are subject, it is clear 
that there can be no presumption of agency where moneys are borrowed 
by a woman in her own right as heir to her husband under the bebef 
that the husband is dead In such a case the lender must be taken to 

(0 GiTihan Lai t Crav^Jord (1885) 0 (w) Bee note (I) above 

All 147 J65 (*) Mahomtd Sallan SoAi6 v Tloface 

(u) Jiot conclusively Lebenham v /“oftinww (1007) 30 Mad 613 
Mellon (1880) 0 App Ca 24 (y) See note (v) above See also !,n< 

(r) } iranvmi r Appast-amt (16C3) 1 AufcAaiv JoiAer (1870) 1 Bom 121,122 
II II C 376 Tho authority of necessity, {*) Bee notes on s II, p 78 ante 

where it exists ts altogether Independent (a) Allumuddy y JJraAam (1878) 4 Cal 

of contract 140 



AGrNCY BXPKFSS AND lAIPLIED AUTHORITY. 


have dealt with the woman in her own nght, “ and not lookmg in any 
way to the husband as responsible for the debt ” (6) 

It IS now settled in England that ** the question whether a wife has 
authority to pledge her husband’s credit is to be treated as one of fact, 
upon the circumstances of each particular case, whatever may be the 
presumption arising from any particular state of circumstances ” (c), 
such as the presumption from a man and his wife Uving together m the 
ordinary way “ that he entrusts her with such authorities as arc com* 
monly and ordinarily given by husband and wife ” (d), includmg 
authority to pledge his credit to a reasonable extent and m a reasonable 
manner for ordmary household expenses ^Vhere such authonty exists, 
it can be revoked , or its existence may be negatived by the husband 
supplymg the wife with an adequate allowance of ready money (e) 
And a person with whom the wife deals is entitled to notice of her 
authority bemg revoked only if the husband has m some way, as by 
paymg previous accounts, given him reason to believe that the wife’s 
transactions were authorised (/) 

188 . — ^Ar agent having an authority to do an act has 
Extent of aeonts fiuthoTity to do cveiy la^vful thing which is 
nutiioiitj necessary in order to do such act 

An agent having an authonty to carry on a business has 
authority to do every lawful thing necessary for the purpose, 
or usually done in the course of conducting such business 

inv$tralion» 

(a) A employed by D residing in London to recover at Bombay 
a debt duo to B \ may adopt any legal process necessary for the puri>oso 
of recovering the debt and may give a valid discharge for the same 

(b) \ constitutes B his agent to carry on lus busmess of a shipbuilder 
B may purchase timber and other materials and hire srorbmen for the 
purpose of carrying on the business [It has been held but contrary to 
English authonty not cited that an agent having general authonty to carry 
on the principal a business and receive and expend money thcrem has implied 
authority to borroiv money so far as necessary forcarryingon the busmeas (g) ] 


(6) Eusi T 3IahaJ<o ProMd (ISSO) 
3 Ml 122 

(c) Ddxnham v iltHon 0 App Ca at 
p 31 (Lord Scllwme) 

(rf) lb G App Ca at p 3G (Lord 
Blacbburu) 

(«) lb ilortl Brother* <4- Co T £arl 
rf Wt^moreland [1P03] 1 K. B C4 C A 
{/) ZVf>ewLT»n T Urffoa where earlier 


authorities may bo found collected and 
see the notes to ilanby r Sedt in 2 Sm 
L C , and G Encvcl Laws of Fng! 2nd 
ed (T'WJTO The later case of /’»7uia T 
Dtavettrk [l‘'OC] A C 148, proceeds on 
the tpecul construction of an English 
atatote 

(y) D^anpd Fat v iHafialad Buai 
2 Luck 253 , P*. I C '83 . A I r 
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Kxtent of notlionty, — Xt is well settled thit an agont’b autliontj is, 
m Story’s words (§6S), "construed to inchido nil the nccessirj and 
usual means of executing it ” If its terms arc ambiguous, the pnncipd 
Mill be held bound bj that «5en<5e lU which the agent rcasonablj under 
vtood and acted upon them (A) Tiirthcr, an authority is gencrallj 
construed in ca^e of doubt according to the usual course of dealing in 
the lmsuio*5s to which it relates (t), partly becau'^c tins may be prc'^umed 
to lm\c been really intended, and partly because third persons nn\ 
roasonablv attribute to an agent such authority as agent* in the like 
business \is\iallj Ina e This last reason has been extended to holding 
an undisclosed principal liable for a purcha'se on cndit which he had 
cxprossl) forbidden the agent to make (^) As m the case of an undis 
closed principal there can bo no apparent authority, and jn fact there 
waa no real authority, the corn.ctncss of this decision is doubtful (k) 
It rather «eems that the rule applies only where credit is given not to 
tho agent alone, but to the principal or firm which he apparcntlv 
ri presents {1) 

The following arc illustrations from the English authorities of tlio 
rnh stated m the first pangraph of the section An agent employed 
to get a bill discounted has authorit j to w arrant it a good bill, but not 
to indorse it in the principal’s name (»») If employed to find n pur 


iaj!7 Oiidh 41 con^m /foirJjyuc \ 
7)<*nr«e 574 bifow 

{h) Inhftiy (In7-) L P 

alt I "aa 

(i) rp,J hr 7 oiU (lM 0 )*srHn% 

Jl«t nn ap'iU ciitniMc I with gooil 
for I % n iwr^on w ho doc* not Indo 
in such good^ Ina no implicit luthonty to 
I ind liK prmcipit ty o >mrnnt> Pnify 
\ TckU (ISfil) a C U \ S 127 
It R 7a- 

OT Hor/oii > /‘rfunri [IsajJ 1 Q It 
te 

(I) It 13 not ^pp^owd Ij Ix'rdI mil a 
P artnership I 1 , Ts nVr Ant «ce 
1 Q 1 It 111 ^?ini r 

W N s-4 s-l, 
SI I C 513, \ I Iv 1^2', Cil 29 Mr 
n 111 It Mcchem m Harr lAirlt xxm 
C-01 A Irnit^that l(«f ertur irmftri caii 
cIcaHv not lie A Ktainoil upon 1 1 conl)OAr> 


I rincipl A of csstoppcl I itt <«j porta U an 
the ^rviuif if hoIJmg ont ir puttmi, 
f rwiril in ivloniibl jruicipil Put 
inrclv 111 o.tcn lUo 1 rincipil i not 
pnt fonvinl Ivnnjonc Ittlcrois 
no ritoppcl tl cro cm In. no holding o it 
The c\<>i. \\-AS followed on uniihr ficta in 
Ainninn t Co V Pirry [ 1910 ] 2 K H 
"sa (rctrrv. 1 on the fict^ without any 
dcciMon m ivnnt it liw, [ 1911 ] 1 K 1 
40**) b«t only ni I m fine on i court of 

coonlin^h jiiri-Klicti n, n’l U 
iloullfol whether it will nltimit Ir I'o 

s ipportcil 11 of pncnl 11 1 h ilion Oc 

tndc il cti 111 qnc«t ion hii mmr peenf nr* 
itici »n Pnclind 

ff) This ctnliti n w * 'lU si m 
ifr.ii»f«r R 1 Q 

a", whi h l 1 <if/oiw V iemnd profc^wtl 
1 > f lUow 

(n) }tnf>T R " " 




AUTHORITY OF AOI NT. 


cha«cr for proptrt} , be bas authority to describe the property, and 
state any circumstinces T,luch may affect ita \alue, to a proposed 
purchaser (ti) Authority to sell a horse implies authority to warrant 
It, if the principal is a horse dealer (o), or the sale is at a fair or puhhc 
market (p), but not if the principal is unaccustomed to dealmg m 
horses and the sale is a pri\atc one (g) 

"WTiere an agent is authorised to recen c pa3rment of monej on his 
prmcipal’s behalf, the payment, m order to bmd the principal, must be 
m cash (r), unless it can be shown that, by a reasonable custom or 
usage of the particular husmess m which the agent is employed, pay- 
ment maybe made in some other form , as, for instance, by cheque (s) 
or bill of exchange (t) A custom for an agent to receive payment by 
way of set-off or settlement of accounts between himself and the 
person makmg the payment is regarded as unreasonable, and is not 
bmdmg on the prmcipal unless he was aware of it and agreed to be 
bound by it at the tunc when he authorised the agent to receive 
payment («) 

Construction o! powers of attorney —A power of attorney is a 
formal instrument (generally executed under seal m England, but not 
in India outside the Presidency towns) by which authority is conferred 
on an agent Such an instrument is construed strictly, and confers only 
such authority as is given expressly or by necessary imphcation (t>) 


(n) (1882) 22 Ch D 
194 

(o) Howard r Sheward (18G6) L U 2 
C r 148 

(p) Brool^ T Ilassall (1883) 49 L T 
S69 

(g) Brady \ r<xW(l86l)9C B ^ S 
692 , 127 E R 797 

(f) Pape. V lyutaeoU [1894] 1 Q B 
272 Blumberg r Li/e Inltresli, etc , 
Corporation [1893] 1 Ch 27 Httie t 
8 a 1 m Syndicate (1895) 72 L T 79 
(policy broker bas no aatharity to take 
bill of eicbange in payment) 

(a) Bridges v Oarrelt (1870) LBS 
C P 451 

(1) ir»Hiami V Etxinj (18G6) L R 1 
Q B 352 (auctioneer no antbonty to take 
bill of exchange m payment of deposit) 


(u) Underwood v Licholla (1855) 17 
C B 239 Pearson v Scott (18"8) 9 Ch 
Di\ 198 5iceelinj v Pearce (18o9) 7 
C B N S 449 121 R R 584 (custom 

for policj brokers to receive payment 
from underwriters by way of set oS) 

(i) Bryant v La Banqite du Peaple 
[1893] A C 170 Jonmenpy Coondoo v 
Watson (1884) 9 App Ca 66l (a power 
from tune to timo to negotiate make sale 
dispoao of assign and transfer gives no 
aathority to pledge) Cp Bank of 
Bengal v ilacleod (1849) 6 M I A 1 , 
83 R R 1 Bank of Bengal v Fagan 
(1849)651 I A 27 , 83R R 15(apower 
to sell indorse and assign does 
authorise an mdorsement to a bank as 
aecnnty for a loan) 
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Oue of the mOit important rules for the coustruction of a power of 
attorney IS that regard must be bid to the rccitalb which, as sho^v^lg the 
scope and object of the power, will control all genenl terms ui the 
opcrati\ e part of the instrument Thus, w here it was recited that the 
principal was going abroad, and the operative part ga^e authority in 
general tcriUb, it n is held that the authority continued only during the 
principal’s absence (ic) 

Another rule is that where special pon ers> are followed by geneml 
nord«, the geneni words arc to be construed as limited to what ib 
ucce««;arj for the proper exercise of the special powers, and as enlarging 
tho'^e powers onl} when neces^sar^ for the carrying out of the purpose* 
for which the authority is given (*) There arc many reported ca«o* 
lUustratmg this rule, of which the followang are example* A power of 
attorney was gi\ en by a prmapal, who carried on business in Au-^tralia, 
to purcha'^o good* either for cash or on credit m connection with the 
busine<i*, and when necc*saiy m connection with any such purchases, or 
with the business, to make, dnw , sign, accept, or mdorse any bills of 
exchange or pronus«ory note* which should be requisite or proper, and 
it was held that the power gave no authority to borrow money, and the 
prmcipal wis therefore not liable in bilL of exchange given in respi.ct 
of a loin(i/) ^Mlerc power was given to demand and n.cei\e all 
money* due to the prmcipal on any account whatsoev er, to use all 
means for thfe recovery thereof, to appoint attorney* to brmg actions, 
and revoke such appomtments, and to do all other busmess, it was 
held that the words “ all other busmes* ” must be construed to mean 
all other business necessary for the recover} of the luoney'i, and that 
the agent had no autlionty to mdor«c a bill received b} hun in pur^u 
ance of the power (c) 'Where an executor gav c a power of attome} 
to transact in his name all the affairs of the testator, it was held that 
the agent had no authority to accept a bill of exchange m the name 
of the executor «o as to bind him personally (a) 

(«p) rVitilifV Coi«J ( 15 *^) 29 Ch P«v a R R ■*SS Similar ca«c« ft/alev 
500 £a 1 \ tCVH 41 U P 

r & 209 r ( 1 «CH) 1 Tsunt 

C 27s 3] r H 191 IJarjvrv GoJnll 349, SR R "90, J/urfflyr SastlnAfi 

(IS'O) !>. r 5 Q R 422, Sryat-t v La Co {1‘521)5B & Md 201, 21R R 3-> 
rt-wjifctisoa] \ C 1"0 («) CorJner t Pjilhe (I"%) C T I 

(y) Jaali x Uorru [liXU] 1 Ch SIC u*'! , 3 R It 531, 53^ 

(<) Htv; * Taujst sr. 
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A power of attorney is, houc^cr, construed as including all inci- 
dental powers ncccss'iry for carrying out its object effectively (6) A 
power to commence and carry on all actions, suits, and other procccd- 
mgs, touching anythmg in which the principal might ho in anyivise 
concerned ^as held to authonsc the signature by the agent on behalf 
of the prmcipal of a bankruptej petition against a debtor of the prm 
cipal (c) See Powers of Attomej^ Act, VII of 1882, 

Autbonty to do every lawful thing necessary for the purpose.— The 
authority conferred by this section to do thmgs necessary for a busmess 
may be excluded cither expressly or impliedly by the terms of the 
agency Thus where A appomted B manager of his silk factory, and 
executed to hun a power of attorney specifying his powers and authority 
but the document gave no authority to B to borrow, it was held that A 
was not liable for money borrowed by B as manager and attorney of A- 
“ Sections 187 and 188 would no doubt authorise a manager to 
borrow if necessary , but such general provisions arc subject to modifi 
cations m particular coses, and m this case they were so modified, for 
the manager had been allowed no power to borrow ” (d) 

Authority of counsel, attorney, and pleader.— Though the relation 
between a client and an attorney or pleader is that of prmcipal and 
agent, it is not so m the cose of counsel (e) Nevertheless counsel, 
unless his authority to act for his client is revoked and such revocation 
IS notified to the opposite side, has, without need of further autbonty, 
full power to compromise a case on behalf of his chent “ Counsel is 
clothed by his retamer with complete authority over the suit, the mode 
of conductmg it, and all that is mcident to it, and this is understood by 
the opposite part/” {/) But this autbonty does not extend to a 
compromise of matters outside the scope of the particular case in which 

((} H(ncard t BaiUte (1706) 2 II Bl (/) Bowen L J , 20 Q B Bit at 
618, 3 R It 631, WilUi \ Palmer p 144 Jang Bahadur v Skanlar Rat 
(1859)7 0 B N S 340, 121B R 622, (1890) 13 Ail 272, Rundo Lai v Nta 

Roathv J/acn»llan(1863)2 H AC 750, <<m»» (IDOO) 27 Cal 428, Jagannalhdas 

133 R R 778, Ex parte Framplon {1^9) r Ramdas (1870) 7 B II C O C 70 
1 D F & J 263 , 125 R R 443 &eo Corrwon t Rodrtguea (1886) 13 Cai 

(c) Irt re Wallace (1884) 14 Q B Ihr 115, where the Court set aside a com 

22 promise made by counsel for the plamtifi 

(d) Feryuson t Vm Chand Bo\d (1005) against her express prohibition, the con 

33 Cal 343 sent decree not having been sealed, and 

(e) Per Lord Esher M E m ilatthewa tho plaintiS having notiCcd her dissent 
V J/uw;€r (1887) 20 Q B Div 141,142 before the decree was drawn up 



THE INDIAN CONTRACT ACT, 


be IS retained (ff), nor to referring the case itself to arbitration on terms 
different from those which the client has authorised (h) Accordino 
to the Calcutta High Court, the general authority of counsel (whether 
barrister or advocate) extends m India only to compromises in Court (i) 
The whole subject has more lately been reviewed by the Judicial 
Committee without mention of this distmction (j) An attorney is 
entitled m the exercise of his discretion to enter into a compromise, if 
he does so in a reasonable, skilful, and bona fide manner, provided that 
his chent has given him no express directions to the contrary (A) In 
the only Indian case on the subject, the Court found that the client had 
authorised his attorney to compromise, and that the compromise was 
reasonable and proper (1) The case of a pleader stands on a different 
footmg, and he cannot enter into a compromise on behalf of his client 
without his express authority (m) 


Authority of factor. — ^A factor to whom goods arc entrusted for sale 
has authority to sell them in his own name («), on reasonable credit (o), 
at such times and at such prices os in his discretion ho thinks best (p) , 
to receive payment of the price where he sells them m his own name (j), 
and to warrant the goods sold, if in the ordinary course of business it is 
usual to warrant that particular land of goods (r) But ho has no 
implied authority to barter the goods (s), nor to delegate Ins authority* 
even if acting under a del credere commission (/) 


(e) Nundo Lai v NisUtrirn (1900) 27 
Cal 428 , Johurmull Bhutra v hedar 
Nath Bhutra (1927) 63 Cal 113, 104 
I C 387, A f R 1937 Cal 714 

(A) Neale v Gordon Lennox [1902] 
A C 46o , Cham Lai ilandal \ Hira 
Lai Mandal (1927) 32 C W N 44, 
1061 C 309 

(i) Aaharan Ckouimal \ h I h Co 
(1925) 62 Cal 386, 881 C 413, A IB 
1925 Cal 096 

(j) Sonrendra 2\alh Jihtra ^ Torutola 
Dad, (1930) 67 I A 133 

(t)Jrayv lc«i/M(18j9)lE itt 839 
U7R R 483, rre3lcich\ iWcy(I80o) 
18 C n N S 806, 144 B R 083 
(autbonty ol a managing clerk to com 
promise) 

(1) Ja^nnalhdaa t Ramdai (1870) 


7 B ir C 0 C 79 

(m) Jagapalt v Lkambara (189") 21 
ilad 274 

(n) Bartnj V Come (1818) 2 B tAld 
137, 20 R R 3S3 , Lx parte Dixon 
(1876) 4 Cb Div 133 

(o) Uowjhton \ ilattliev-S (1803) 3 
B A P 485. 7 R li 816 

(p) Smart \ Sandara (1810) 3 C 1> 
380 71 R B 384 

(q) Drtnkimter\ rooJKin{l~~5)to\\p 
2ol 

(r) D,nqk \ Hare (16a9) 7 C B N S 
14o 121 R R 421 

(*J Oaerreiro V Pede {1820)3 B '.All 
CIO , 22 R B 500 

(t) Cockran v Jrlim (1813) 2 M 5. ^ 
301 , 16 B B 2o7 



AUTIIOniTY OF BllOKFR 


Authority ol broker . — A broker authorised to sell goods has 
implied authority to sell on reasonable credit (u) , to receive payment 
of the price if he does not disclose his principal (c) , and to act on the 
usages and regulations of the market in which he deals, except so far 
as such usages or regulations are unlawful or unreasonable (w) A 
usage which, by com crting the broker into n prmcipal, changes the 
mtrmsic nature of the contract of agency is regarded as unreason 
He has no itapbed anlhority to cancel fy), or Naiy^z) 
contracts made by him , nor to reccne payment of the price of goods 
sold on behalf of a disclosed prmcipal (a) , nor, even nhen the principal 
13 undisclosed, has he implied authority to receive payment otherwise 
than m accordance with the terms of the contract of sale (6) A 
broker Las no implied power to delegate his authority even if acting 
under a del credere commission (c) 

A policy broker authorised to subscribe policies on behalf of an 
imderwntcr has implied authonty to adjust a loss ansmg under a 
pohej (d) and to refer a dispute about such a loss to arbitration (e) 
But ho has no implied authority to pay total or partial losses on behalf 
of the underwriter {/) Nor has a policy broker implied authority to 
cancel contracts made by him (g ) , or to recci\ c payment from imder 
writers of a sum due under a policy by biU of exchange (A) or by way 
of set-oil, even if there is a custom by which a set off is considered 
cqmvalent to payment as between brokers and underwriters, unless the 
prmcipal had notice of the custom and agreed to be bound by it at the 
time when he authorised the broker to receive payment (t) 


(tt) Boorman v Brovm (1842) 3 Q B 
on 61 R R 287 

(p) Campbell r Uaaael (181C) 1 Stark 
233 

(to) Croppery Cooi(1868)L R 3C P 
194 Bobinaon v ilolUit (1874) L R 7 
H L 802 Sutton ^ Talham (1839) 10 
A AE 27, SOB R 312 

(*} Bohxnaon y Molleit (1874) L B 7 
H L 802 

(y) Xenoa y Wtelham (18C6) L R 2 
II L 290 

(z) Blaclburny <ScAa/ej(1810)2Camp 
343, HR B 723 

(a) Lxncl. y Jameaon (18S6) 2 T L R 
206 


(6) Catlerall v Uxndlt (180") I R 2 
C P 308 

(c) Cookran y Irlam (1813) 2 & & 

301 IS R R 2>37 Henderson > Barne 
tt«//(I827) I Y A J 387 30 R R 79J 

(d) Bichardaon \ Anderaon (180o) 1 
Camp 43 n 10 R R C‘’S n 

(e) Qoodaon v Broole (ISIS) 4 Camp 
163 

(/) Belly AttWjo(1784)4Dou2 48 

(y) Xenoa y ITiciAam note (y) 

(k) H»ne y 8 8 Insurance S jnd cate 
(189o) 72 L T 79 

(») Sveelxn;; y Pearce (I8o9) 7 C B 
N S 449, 121 R R 584 Bartlell y 
PenOand (1830) 10 B A C 760 34 
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Authonty of Ijroker. — broker authorised to sell goods has 
impbed authonty to sell on reasonable credit (m) , to receive payment 
of the price if he does not disclose bis prmcipal (t>) , and to act on the 
usages and regulations of the market m which he deals, except so far 
as such usages or regulations arc unlawful or unreasonable (u>) A 
usage which, by convertmg the broker mto a prmcipal, changes the 
mtrmsic nature of the contract of agency is regarded as unreason 
able (a:) He has no implied authority to cancel {y), or vary (z) 
contracts made by him , nor to receive payment of the price of goods 
sold on behalf of a disclosed prmcipal (a) , nor, even when the prmcipal 
IS undisclosed, has he implied authonty to receive payment otherwise 
than m accordance with the terms of the contract of sale (6) A 
broker has no imphed power to delegate his authority even if acting 
under a del credere commission (c) 

A pohey broker authorised to subsenbe policies on behalf of an 
underwnter has imphcd authonty to adjust a loss arismg under a 
pobey (d) and to refer a dispute about such a loss to arbitration (c) 
But he has no implied authonty to pay total or partial losses on behalf 
of the underwnter {/) Nor has a policy broker impbed authonty to 
cancel contracts made by Lira {g) , or to recci\ e payment from under 
wnters of a sum due under a policy by bill of exchange (A), or by way 
of 8ct-o5, even if there is a custom by which a set off is considered 
equivalent to payment as between brokers and underwriters, unless the 
prmcipal had notice of the custom and agreed to be bound by it at the 
time when he authorised the broker to receii e payment (») 


(ft) Boorman t Brown (1842) 3 Q B 
611 , 61 R R 287 

(t>) CampMl T Ua$stl (1810) 1 StarL 
233 

(«r) Cropptr\ Cool{18CS)L R 3C 1’ 
194, ro6iMos> J/oi/ta (1874) L R " 
ir L $02. Sutton > Tatham (1839) 10 
A AL 27, 60R R 312 

(z) PobinMn T iloIUtt (1874) L R 7 
H L 802 

(y) Xtnos V irtflAam (1866) L R 2 
K L 206 

( ) Blaclbumv £irA)f<z(1810)2Cac]p 
343, II R R 723 

{a) LtncLr Jarvzoa (ISSC) 2T L.R 
206 


(6) Catterall v Utndle (166") I 1’ 2 
C r 368 

(e) Coctran » Irlain (1813) 2 M A S 
30l 15 R R 2<>7 Utndtrion \ B-trnt 

«reK(l827) 1 \ AJ 387 30 1 1. "09 

(d) Btehardion v Andereon (IStio) 1 
Camp 43 n , 10 1 R 02s d 
( c) Goodion % Broole (1SI6) 4 Camp 
163 

(/) B<IIt 4uU^o(i:sl)4 DoUa 45 
(y) Jfnoa T irwUiam note (y) 

(*) T Intvmnft ''ynJM.t 

(1&95)T2L.T 79 

(i) StrttUnj r Feane (ISw.9) 7 C R 
N S 419. 121 R R 654 LjrtU.t r 
Ptn^nJ (1S30) 10 B A C 760. 34 
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he IS retained (^r), nor to refernng the case itself to arbitration on terms 
different from those which the client has authorised {k) According 
to the Calcutta High Court, the general authority of counsel (whether 
barrister or advocate) extends m India only to compromises in Court (i) 
The whole subject has more lately been revieived by the Judicial 
Committee without mention of this distmction {^) An attorney is 
entitled in the exercise of his discretion to enter mto a compromise, if 
he does so m a reasonable, skilful, and bona fide manner, provided that 
his client has given birn no exjwess directions to the contrary (^) In 
the only Indian case on the subject, the Court found that the cheat had 
authorised his attorney to compromise, and that the compromise was 
reasonable and proper {1) The case of a pleader stands on a different 
footmg, and he cannot enter mto a compromise on behalf of his client 
Without his eicpress authority (m) 

Authonty of factor. — factor to whom goods are entrusted for sale 
has authonty to sell them in his own name (»0> on reasonable credit {o), 
at such times and at such prices as m his discretion he thinks best {fi) , 
to receive payment of the price u here he sells them m his own name (j), 
and to warrant the goods sold, if in the ordmary course of business it is 
usual to warrant that particular kmd of goods (r) But ho has no 
implied authority to barter the goods (a), nor to delegate his authority, 
even if acting under a del credere commission {/) 

(g) 2tundo Lai v Ntstartm (1000) 27 7 B H C 0 C 70 

Cal 428, Johurmv.ll Bhuha v. KeJar (m) JagapaU v hkumbara (1897) 21 
Nath Bhutra (1927) 65 Cal 113, 101 Mad 274 

I C 387, A I R 1927 Cal 714 (n) Banngv Come (1818) 2 B J.Ald 

(A)Acal« V Gordon Lennox 137. 20 R R 3S3 , Lx rarle Bixon 

A C 405, Chum Lai Vandal v Bira (1876) 4 Cli Div 133 
Lai Mandal (1927) 32 C VV N 44, (o) Houghton r Mallhcus (180)} 3 

1001 C 300 B AP 48j, 7R R SIo 

(i) Aslaran Choutmal \ L I K Co (/) Smart \ SanJars (1810) JOB 
(1925) 62 Cal 380, 881 C 413, A I R 380 71 R R 384 

1025Cal C9C (g) Drtnlrvaler\ rooluin{n~o)to\\p 

(j) SouTtndra Lath Mitra v Tarubala 2ol 

Da/i (1930) 67 I A 133 (r) Dngtc\ //are (I8j0j 7 C B N S 

(l)PrayT Jot/?M(18u9)lL AI 833 143 121 R R 421 

117R R 483. /r^^^K•c■A^ J'o/cy(I8Cj) (*) Gterrerov / ci/c (1820)3 B t Vld 
18 C B N S 800, 141 R R 083 CIO, 22 1’ R 5(l0 
(ai tliont^ of a managins cltrL to com (1) Cochran \ Jrlam (1813) 2 ^ ^ 

proRiuc) 301 , 15 R R 237 

(1) JagnnnalKdat r Ilantdaj (1870) 
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Authonty of troker — A broker authorised to sell goods has 
imphed authority to sell on reasonable credit (it) , to receive paj ment 
of the price if he docs not disclose his principal (u) , and to act on the 
usages and regulations of the market in which he deab, ctcept so far 
as such usages or regulations are unlawful or unreasonable (to) A 
usage which, by convertmg the broker mto a principal, changes the 
intrinsic nature of the contract of agency is regarded as unreason 
able (z) He has no implied authonty to cancel (y), or \ ary ( 2 ) 
contracts made by him , nor to recen c payment of the price of goods 
sold on behalf of a disclosed prmcipal (a) , nor, c\ cn when the principal 
13 imdiscloscd, has he implied authority to receive payment otherwise 
than m accordance with the terms of the contract of sale (6) A 
broker has no imphed power to delegate his authority even if acting 
under a del credere commission (c) 

A pobey broker authorised to subscribe policies on behalf of an 
underwriter has implied authonty to adjust a loss arismg under a 
pobey (d) and to refer a dispute about such a loss to arbitration (c) 
But he has no imphed authority to pay total or partial losses on behalf 
of the underwnter (/) Nor has a policy broker imphed authority to 
cancel contracts made by him (y) , or to rccei\ c payment from under 
wnters of a sum due under a policy by bill of exchange (A), or by w ay 
of set off, even if there is a custom by which a set oil is considered 
equivalent to payment as between brokers and underwriters unless the 
prmcipal had notice of the custom and agreed to be bound by it at the 
tunc when be authorised the broker to receive payment (i) 


(u) Boorman v Brown (1842) 3 Q B 
Cll, 61 R R 287 

(r) Campbell v Easul (1816) 1 Stark 
233 

(to) Cropperv Cooi(18GS)L R 3C P 
194, Bobinsony MolUtl {ISli) L B 7 
H L SO Sutlon t Tatham (1839) 10 
A AE 27, 60R R 312 

(a:) Robxnton v 2IoUett (1874) L K 7 
H L 802 

{y) Xenas t irtcIAam (1SC6) L R 2 
n L 296 

(:) Blackburn V <ScAof«j{1810)2Can)p 
343, 11 R R 723 

(a) LincL v Jamtsan (1SS6) 2T L R 
206 


(6) CaUtrall \ UindU (180 ) I K 2 
C P 368 

(c) Cockran > Irla n (1813) 2 A. b 
301 ISP R 2o7 Uendenon^ Bn « 
ice/1 (1827) I \ AJ 387 30 R U 7JJ 

(d) Richardson i Anderson (ISOj) 1 
Ctiap 43 n 10 K K G2S □ 

(e) Coodson v Brooke (1815) 4 Cump 
1C3 

(/) BelU AuUjo(i:8»)4 Doug 43 

( 9 ) Yeno« t U lekham note (y) 

(A) lltne T SS Insurance Syndicate 
(189u) 72 L T "9 

(i) Sweetinj r Pearce (18o9) 7 C B 
N S 449, 121 R R 631 Bartldt v 
Penlland (1830) 10 B AC 760, 34 
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The master of a British ship has also implied authority to give 
bottomry bonds, hypothecating ship, freight, and cargo, for necessary 
supphes or repairs m order to prosecute the \oyage, when it is not 
possible to obtain them on personal credit, and communication ■with 
the respective owners is impracticable (A) The cargo alone may be 
hypothecated {respondentia) if necessary for the benefit of the cargo, 
or for the prosecution of the ■voyage, but the owners must in all cases 
be first commimicated iMth if possible (*) 

In the case of absolute or urgent necessity, as where in consequence 
of damage it is impossible to continue the voyage, and the ship cannot 
be repaired except at such a cost as no prudent owner would incur, the 
mastoT has implied authority to sell the ship (j) But to justify a sale, 
the necessity must be such as to leave no other alternative, and coni- 
mumcation with the owners must be impracticable [k) "Where repairs 
are absolutely necessary in order to prosecute the voyage, and com 
munication with the owners of the cargo is impracticable, the master 
has implied authority to sell a portion of the cargo to enable him to 
oontmue the voyage (1) But his authonty as agent of the owners of 
the cargo is strictly one of necessity (tn), and he is not justified m selling 
any portion thereof until he has done everythmg m his power to cairy 
it to its destination (w) In no case has he implied authority to stop 
the voyage and sell the whole of the cargo m a foreign port, even if a 
continuation of the voyage is impossible, and to sell appears the best 
course to take m the owners’ interest under the circumstances (w) 

A shipmaster has implied authority to enter into contracts for the 


(A) Klanicorly Ca^sa ilarilUmaGenoa 
(1877)2App Caa 156, The Staffordihire 
(1872) L U 4 r C 194, Ilussetf v 
CIAm/»e (1807) 13 \cs 699 , R E 585, 
S’<a»ntawlv 6AeparI(I853) ISC IS il8, 
93 11 II 599 

(i) Tic Sultan (18o9) Sna 501, TAe 
Onurtril(1373)L E 4Ad 38, T/el/am 
6«rj7(18G3)2 Moo V C (N S) 289, 41 
R R 77 

{3) The Australia (1859) ISiloo T C 
132, lol/erlson > Clarle (1821) 1 Bing 
445, 25 P R C‘0 , IrelanJ v T/onuon 
(1817) 4 C B 149, 72 R R 5C0 

(1) Coieqmd itanne Insurance Co v 
Jlarltaux (\H70) L R OP C Il'J , The 


Bonita (1861) SOL J Acl 145 
(1) Australas an Steam iVatiyn/io/i Co 

V J/om(I872)L R 4P C 222, Benson 

V Danean (1849) J Lx 044 77 1 1 

776 

(in) (liblrsY C/rey(i857)2 U 22, 
116 R R 403, ireemanv lastSnhi 
Co (1822) 5 B I. Aid 617, 21 R 1 
497 

(n) Atlantic JIutual Insurance Co \ 
I/uth (1870) 16 Ch D 474, Ih/son > 
J/t«ar(1810)2Starl 1. 19 R R C70, 
Aea/os V Bums (1878) 3 Lx 232, 
Ian Omeron v Botciel (1600) 2 C>nij* 
42, II R R 656 
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carnage of merchandise accordmg to the usual employment of the 
ship (o), and to enter mto a chartct'party on behalf of the owners if 
he IS in a foreign port, and there is difficulty in communicating with 
them {p) But he has no implied authont} to vary any contract made 
by the owners (g), or to agree for the substitution of another voyage in 
place of that agreed upon between the owners and freighters, or to 
make any contracts outside the scope of the voyage (r) His authority 
to sign bills of lading is limited to signmg for goods actually recened 
on board (s), and he has no authority to sign at a lower freight than the 
owners contracted for (t), or making the freight payable to any other 
persons than the owners (u) 

189. — ^An agent has authority, in an emergency, to do 
t autho purpose of protecting 

nty m an emer his principal from loss as would be done by 
a person of ordinary prudence, in his own 
case, under similar circumstances 

lUutlrations 

(a) An agent for sale nay Ii&tc goods repaired if it be necessary 

(b) A consigns provisions to B atCalcuttn with directions tosend them 
immediately to C at Cuttack B ma> sell the provisions at Calcutta, if they 
Mill not bear the journey to Cuttack a ithout spoiling 


Illustration (b) seems to be suggested by Story’s opinion that, 
“ if goods are perishable and perishing the agent may deviate from 
hia instructions as to the time or price at which they are to be sold ” 

S A § 193 Under this head comes the authority already referred 
to (v) by which the master of a ship may sell the goods of an absent 


(o) Grant v i\oru’ay (1831) 10 C B 
GC5 , 84 R R "47 , MeLtan v Flrminy 
(1871) L R 2n L Sc 128 

(p) TAeran7iy(l883)6A8p M C 75 
Grant s aonroi/, last note 

(5) Pearson v Goschen (18C4) 17 C B 
N S 352, 142 R R 390 

(r) Eurgon v Sharpe (1810) 2 Camp 
529 , 11 R R 78S 

(s) Cor V Brvee (18SC) 18 Q B Dir 
147 , Ilulberst;/ v irarJ (1853) 8 Ex 
330, 91 R R 510 The master s aigna 
tuTC IS prima faeie evidence agamst the 
owners that the goods signed for Mere put 


on board but it is not conclusive agamst 
them Broten v Ponrrl Dujfryn Coal Co 
(1875) L r 10 C P 5C2 . Sm\ih v 
Bedou%nSteaml<at'igationCo [1896JA C 
70, unless thcro is an agreement that tho 
bill of lading shall be conclusive evidence 
agamst the owners as to tho quantity 
shipped Lishman v Chntlie (1887) 19 
Q B Div 333 

(0 riflemeHv Jauterry (1862) 3 F & 
F 217 , 130 R R 834 
(«) Pet/nolds V Jrx (1805) 7 B i S 
86. 147 B R 351 
(r) P 570, above 
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owner m case of necessity when he is unable to communicate with the 
owner and obtain his directions (w) But the manager of a business 
which does not include borrowing money as part of its ordinary course 
has no implied autbonty to borrow money on his prmcipal’s credit to 
carry on the busmess, even if the money is urgently needed (x) When 
however it is said * that the authority of the master of a ship rests 
’ upon the peculiar character of his office, and afiords no analogy to the 
case of an ordinary agent ” (x), it seems that this goes too far (y) 

Sub-Agents. 

190.— An agent cannot lawfully employ another to 
When agent can perfoim acts which he has expressly or 
not delegate impliedly Undertaken to perform personally 
unless by the ordmary custom of trade a sub*agent may, 
or, from the nature of the agency, a sub agent must, be 
employed. 

For a similar rule in the case of tnistees, see Trusts Act II of 
1882, B 47 

“ One who has a bare power or autiionty from another to do an 
act must execute it himself and cannot delegate his authority to 
another ” S A § 13 Thus m England the auctioneer at a sale by 
auction “ is the agent of the purchaser as well as of the seller, and has 
authority to sign a memorandum of the sale so as to bind both 
parties ” , but he cannot of his own motion delegate that authority to 
his clerk (z) The reason that no such power can be implied as an 
ordmary mcident m the contact of agency is that confidence inAho 
particular person employed is at the root of the contract Accordingly, 


{w) Australasian Steam Navtgalton Co 
V Morse (1872) L R 4 T 0 222 
tVliethcr there la auch urgent necessity 
aa to give no timo or opportunity for 
commumcatmg with tho owTier is n ques 
tion of fact Aeatos v Burns (1873) 3 
7 X Dtr 2S2 

(r) Uatetayne V JJoume (18-11) 7 51 A 
W 695, 600 . 60 R U 800 810, appsr 
enlly orerloolcd in Bhanpal Bat r 
AUahabad Bank, p 603, abovo, followed 


Be Cttnnin^^am Co (1887) 30 Ch D 
532 

(y) Pragtr v Blatspiel [1921] 1KB 
660, where the agent ivjio sol 1 goods as 
of necessity could not cotnmunicafo nifh 
tho principal, but tho other requisite 
coathttoaa ol actual comnicrcia) necessity 
and good faith on tho agent a part were 
not established 

(*) Belt r Balls [1807J I Cli €0?, 



SUB AGENTS 


auctioneers (a), factors (6), directors of companies (c), firokers (d), and 
other agents m whom confidence is reposed ha\ c, generally speahng, 
no power to delegate their authonty “ But the exigencies of business 
do from time to time render necessary the carrjnng out of the instruc 
tions of a prmcipal by a person other than the agent originally m 
structed for the purpose, and where that is the case, the reason of the 
thing requires that the rule should be relaxed ” And " an authority 
to the effect referred to may and should he implied where, from the 
conduct of the parties to the ongmal contract of agency, the usage of 
trade, or the nature of the particular business which is the subject of 
the agency, it may be reasonably presumed that the parties to the 
contract ongmally intended that such authority should exist, or where, 
m the course of the employment, unforeseen emergencies arise which 
impose upon the agent the necessity of cmplo3nng a substitute ” (e) 
So it IS “ where a shipowner employs an agent for the purpose of 
effectuating a sale of a ship at any port where the ship may from time 
totimemthecourseofitacmplojrracntundcrchartcr happen to bo ’ (e), 
for it is obvious that the agent cannot himself be prepared to do the 
buamess at every such port Authority to delegate is implied whenever 
the act to bo done by the sub agent is purely ministerial, and does not 
involve the exercise of any discretion (/) 

In some cases the custom of trade justifies the delegation of special 
branches of work Thus it has been found to be a usage of trade for 
architects and builders to have the quantities taken out from their 
designs by surveyors, who are more expert m that work for the purpose 
of cnablmg proper estimates to be made , and the surveyor can sue the 
architect’s employer for his charges (^) 


191. — A “subagent” is a person employed by, and 
Sub agent uctmg Under the control of, the ongmal agent 
m the business of the agency 


The relation of the sub agent to the ongmal agent is, as between 
themselves, that of agent to prmcipal " It may be generally stated 


(a) Co7<5 t Treeothxel, (1801} 9 \e9 
231 7R R 167 

(61 Coclran t Irlam (1813) 2 M & S 
301 , 15 R R 257 

(e) InrtLttdtBanhngCo (16S6)L R 
J Cb 561 

(cf) Bnierron t Barnwell (1827) 1 


\ & J 387 , 30 R R 799 
{e) DtBusscAev 411(lS78)8Ch Dir 
286 310 311 

(/) Ex parte Birmingham Banhny Co 
(1668) L R 3Ch 461 
(g) Jloon T fTii/tey Vnum (183*) 3 
Bing N C 814, 43R R 802 
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that, where agents employ sub agents in the busmess of the agency, 
the latter are clothed with precisely the same rights, and incur precisely 
the same obligations, and are bound to the same duties, in regard to 
their immediate employers, as if they were the sole and real prmci- 
pals ” S A § 38G In the three next following sections the Act has 
defined, in accordance with settled law, the relations of the ultimate 
principal to the sub agent in different cases 


192. — AVhere a subagent is properly appointed, the 
Representation principal IS, SO far US regards third persons, 
sub fgc!l?p?opcr^y represented by the sub-agent, and is bound by 
appointed responsible for bis acts, as if he were an 

agent originally appointed by tbe principal 
Agent fl respon ^hc agent IS responsible to the principal 
agon? sub-agent 

Sub agent 8 re The sub agent IS responsible for his acts 
sponsibiiity agent, but not to the principal, except 

in case of fraud or ivilful wrong 


Pnncipal and sub-agent — ^Wbere authority to appoint a sub agent 
m the nature of a substitute for the first agent “ exists ” either by 
agreement or as implied m the nature of the busmess ** and is duly 
exorcised, privity of contract arises between the pnncipal and the 
substitute, and the latter becomes as responsible to the former for the 
due discharge of the duties which his employment casts upon him, as 
if he had been appointed agent by the principal himself " (A) This is 
the class of cases contemplated in s 191 Otherwise the sub agent 
loolvs to and is controlled by the agent who appointed him, and is not 
under any contract with the principal If money due to A is paid to 
P , who IS Z ’s sen ant, Z having authority from A to collect it, P is 
accountable only to Z , and A cannot rccoacr the money direct from 
P (i) But a suh agent is accountable to the principal for a secret 
commission improperly rccci\cd by him (7 } 

And a sub agent who does not knou that his employer is an agent 
13 entitled to the same rights ns any other contracting part} dealing 

{hy Dt liutKht \ l/l{1878)8ai Djt Ad 351, 37 R R 41*1 
rtufl •jij (j) ro'tfUy 1 K R H* 

(.) C/c/iA/n* V rinlrn-L (1812) 1 II 1 f A 



DFLEOVTION OF AUTHOIllTY BY AOl ST. 


vrith nn un(li«clo«C(l pnncipAl («cc M 231,232, p GIG b !ow) “HA 
employs B ns his ngent to mike an} contnet for him, or to receive 
monc} for him, and B mikes a contract with C , or cmplo}s C as his 
agent, if B IS a person who would be rcisonibly supposed to be acting 
as a pnncipal, and is not known or suspected b} C to be acting as an 
ngent for any one, A cannot mike a demand ngiinst C v\ithout the 
litter being entitled to stand in the same position ns if B had in fact 
been a principal If A his allowed his agent B to appear m the 
character of a principal he must lake the consequences ” (i) 

Accordingly where goods consigned have been sold in good faith 
b} a sub agent appointo<l by the consignee, and the proceeds hav c been 
brought into account between the consignee and the sub agent, the 
latter is not liable to account to the consignor Ills account with the 
consignee cannot be interfered with by the consignee’s pnncip.il except 
on the ground of bad faith (/) 

Agent’s responsibility lot sub-agent — I commission agent for the 
sale of goods, who properly cmplo}’s a sub agent for selling his prmci 
pal s goods, 13 liable to the pnncipal for the sub agent’s fraudulent 
disposition of the goods within the course of his employment Tho 
lost clause of this section, giving a pnacipal m eases of fraud or wilful 
wrong the right of recourse to the sub agent, docs not cscludo the 
principal’s normal right of recourse to his agent In fact, tho total 
effect of the section is to give an option to the principal where a fraud 
or wilful wrong is committed by the sub agent (m) 

193. — ^^Micrc an agent, without having authority to 
\"ent B respon <lo sOj has appointed a person to act as a sub 
a^j^omicd agCHt, thc agcnt stands towards such person 
without authority relation of a principal to an agent, and 

IS responsible for his acts both to the principal and to third 
persons , the principal is not represented by or responsible 


(i) Bowen LJ in Hontagu t For 
tcood [1893] 2 Q B 350 3j5 Cp hew 
Zealand and AuitraUan Land Co r 
iroljort (1831) 7 Q B Piv 374 

(l) Peacock V Baijnalh (1891) 18 C*1 
573,613, L R 181 A 78 

(m) NtMukkdaav nirifieA<ini(1917)19 

Bom L R 918 43 I C 699 The 

> 0 


ogeat in this caso was a commiasioti 
agent acting for an up country con 
stitaent and the sub agent was a muc 
cadam employed by the commission 
agent As to tho position of a dubssh 
in Madras see Soulk Inlian Industrials 
Ld y Mindi Rama Jog\ (1914) 27 
VUd L J oOl, 201 C 8’2 

37 


THE INDIAN CONTRACT ACT. 

^ for the acta of the person so employed, nor is that person 
responsible to the principal 

If the sub agent purports to act m the name of the ultimate 
principal, that principal may adopt his acts by ratification, as he might 
adopt acts purporting to be done on his behalf by any other person 
(ss 196 — ^200, pp 580 — 586, below) But it is conceived that if a 
sub agent acts in his own name or in that of the agent who has taken 
on himselr without authority to delegate to him business winch is in 
fact the principal’s, the acts so done cannot be ratified by the principal 
A person to whom a trust has been improperly delegated is not an 
agent of the beneficiaries, but he is not the less liable to account to 
them, independently of agency, for trust property which has come to 
his hands (n) 


194. — Where an agent, Iiolding an e-^presa or implied 
n , . authority to name another person to act for 

Relation between ^ 

principcki and per the principal ui the business of the agency, 

eon dufj appomtecC it,, j i i 

by agent to act lo uas named another person accordingly, suoli 
business of agency ^ agent, but an agent of the 

prmcipal for such part of the business of the agency as is 
eiitru4,ted to him 

llluatrations 


(o) A direct! C hi3 solicitor to coll his^tate by auction and to employ 
on ouetJoneer /or tbo purpose 3 namea C an auctioneer to oonduct tlie 
sale C IS not a sub ag^nt, but is A a agent for tbe conduct of the sale 

lb) A authonsea B a mcrcbaiA m Calcutta to teenver tho moneji duo 
to A from C Co B instructs D a eol citor to take legal proceedings 
against C A Co for the recovery of the money D u not a sub agent but is 
solicitor for A 


lu such cases as arc put in the illustrations B , as between A and 
the auctioneer or solicitor, is treated as merely the messenger ol A. a 
direct authority This section apparently means to draw a clearly 
marked line between an ordinary sub agent and a person who is put 
m relation with the principal a “substitute” as ho is exiled in a 
passage already (Quoted above (n) The distinction is probibly con 
vcnicnt, though we cannot find it so sharply defined in any Laglnh 


(ni SiyUr-^ Txi jxttnaL (1622) C Mad (o) t)e Duiaeht r AU (18"8) S Ch 
Sro 23 Jl R 217, Pe namtj imi) Div 310 3U 
2Ch 2C5 
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authority. Apparently this section covers the ease of an upper servant 
in a household who has authority to select and dismiss under-servants, ^ 
although the language is perhaps not the most nppropriate. Such a 
servant, at any rate, is not answerable to third persons for acts or 
defaults of those xmder him which he has not specifically authorised (p). 

A receiver appointed to carry on a business by mortgagees, 
trustees for debenture-holders, or the like, appears to be in a s imil ar 
position (j), though it by no means follows that those who appoint 
him under the special powers conferred on them for that purpose, 
whether by law or by agreement of parties, are liable as principals for 
his acts (r). In Bombay, the appointment of a muccadam by a 
commission agent actmg for an up-country constituent is an ordmary 
case of the appointment of a sub-agent. The muccadam is not a 
substituted agent of the np-country constituent (s). 

The following section and this section, read together, show that 
they do not apply to the case of an agent bemg instructed to hand 
over all or part of the business to a certain named person and no other , 
m such case he is not answerable for the capacity or conduct of that 
person : his duty is done when he has established relations between 
the substituted agent and the principal, and then ss. 191, 192 have 
no place (t). 


195. — In selecting sucli agent for bis principal, an agent 
Ageot’s dutj in is bound to oxercisB the same amount of dis- 

nammg such per- 
son. cretion as a man of ordinary prudence would 

exercise in bis own case ; and if be docs this be is not respon- 
sible to tbe principal for the acts or negligence of the agent 
so selected. 

JlllUtratiQtu 

(a) A jDstructa D , a merchant, to buy a ship for him B employs a 
ship surveyor of good reputation to choose a ship for A The surveyor makes 
the choice negligently, and the ship turns out to be unecaworthy, and is lost 
B 13 not, but the surveyor is, responsible to A 


(p) ** It vras never heard of that a 
servant who hires labourers for biS 
master was ansacrablo for all tbrir 
acts” Stoner CurlimjAl {1793) 6 T R 
411; 3R R 220 

( 5 ) OuYn«t Co V CronL [1S93] 1 Q B 
2C5. See per Lord Esher at p 272 
(r) Coiling r t7asl</f [1897] A C 575 


(a) StTunLhdaix l?ir(ficAand(J917) 19 
Bom L R 948, 900 . 43 I C C99 As 
to a dubaih in Madras, South Indian 
Induslnals Ijd r Mtndi Tama Jogi {lOH) 
27 3lad L J 501 , 2C I C 822 
(0 r C CAotnfury<£ Bros r Giftndra 
J/oAan Aeoji (1929) 5C Cal CSC, 121 
I C C3G. 
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(b) A consigns goods to B , a merelianf, for sale B , m dtie course, 
employs ar, auctioneer m good credit to sell the goods of A and allows the 
auctioneer to receive tho proceeds of the sale The auctioneer aftervards 
becomes insolvent w ithout having accounted for tho proceeds B is not 
responsible to A for the proceeds 


Little, if anj, direct authority can be produced for this rule (u), 
but it IS not open to doubt m Engbsh law Were it otherwise, no 
man would fahe the responsibility of choosing an agent for another 
without an express indemnity 

Ratijication. 

196.-— Where acts are done by one person on behalf 
„ , of another, but Tntbout bis knowledge or 

Right of person ° 

as to acts done for authority, he may elect to ratify or to disown 

him vnthout his . ^ 

authority Effect sucli acts. If he ratify them, the same effects 
oi ratihcation. performed by 

lus authority. 

Conditions of rafificafion .* “ On behalf of another.*’— Tho rules on 
this subject arc now familiar in the Common Law Some of them are 
perhaps o\ er subtle, but on the whole they are for the advantage of 
commerce Ratification must be by the person for vhom tho agent 
professes to act “ That an act done for another by a person not 
assuming to act for himself, but for s.uch other person, though mthout 
any precedent authority whatever, becomes the act of the principal, 
if subsequently ratified by him, is the known and well established rule 
of law In that case the principal is bound by the act, whether it bo 
for lus detriment or his adi antage, and whether it he founded on a tort 
or a contract, to the same extent as by, and inth nil the consequences 
which follow from, the same act done by his preaioiis authority ” (v) 
But “ wlicre A does an act as agent for B without any communication 
With C , C cannot, by afterwards adopting that act, make A his agent 

and thereby incur any liability, or take any benefit, under the act of 
A " (tp) “ Ratification in the proper sense of the term, as used with 
reference to the law of agency, li applicable only to acts done on behalf 


(u? howcTcr, Cahlt r Dairwi Or 230,!* n Cl U R 770 TTC.p^r Cur 
(I8S7)3C U ^ S 100, 111 11 11 607 (ir) /6 . hrad nolr 
(p) Mitrt t 
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of the ntifjcr And this nilc m recognised m s lOG of the Indnn 
Contract Act ’ (i) 

"A ratificition of the uniuthon«od contract of nn Agent can only 
1)C effectual when the contract has been made b} the ngent avowedly 
for, or on account of, the principal and not wlicn it has been made 
on account of the agent himseU ” (y) 

A man cannot adopt b^ ratification nn net which was not nutho 
ri«cd by him at the t imc and did not purport to be done on behalf of any 
principal ( ) 

Since a ratification is m law cquiaalcnt to a prcMous authority, 
a person not competent to authorise nn net cannot give it \alidity by 
ratif>ung it (o) 

" Ratification must be b} an existing person on whose behalf the 
contract might ha\c been made at the lime ’ (6) Thus a newly 
formed company cannot ratify an act done m its name before it a\a3 
incorporated (c) And where a time is limited for doing an net and A 
docs it on behalf of B but without hts authority, withm that time, 
B can ratify it only before the time has expired (d) 

The person on uhosc behalf an act purports to be done need not 
be indnndually knouxi to the agent , it is enough if he is ascertainable 
as owner of specified property or the like A man may effect an 
insurance on behalf of all persons interested, and any such person may 
adopt the contract of insurance for his own share by ratification (c) 
A bailiff may receive the rent of land on behalf of the unknown heirs 
of the last owner m possession and those heirs when their title is 
ascertamed, can ratify his acts (/) 


(z) raja /’at Jlha^icat Dayal Stnyk 

V DebtDayalSahu{190S)l2C M N 303 
.108 L R 3o I A 48 fiS 

(y) Per Cur in iSAiiUAMArar v Jtam 
eXamfrarat? (168'’) 6 Bom 4C3 460 

(z) Keighley ilaxied d. Co y Durant 
[1901] A C 240 (the decision of the C A 
which the n h reversed [1900] 1 Q B 
C'’” was certainly novel) PaghatathaTt 

V raUtriJfaAomed (1916)30 Mad h J 

497 601 34 1 C 700 

(a) Jrnne v t7nion BanL of Autf aha 
(1877) 3 Cal 2S0 28 j L B 4 I A 
8C 2 App Ca 306 


(6) ^efjier\ Baxrer(18SG) L R 2C P 
ri 18a 

(c) In n In press Engineering Co 
(1880) JG Ch Djv 12o Ganesh Flour 
MillsCo V Puron J/af (190a) Punj Bee 

(d) Dbbnsy D bbins [1896] 2 Ch 348 
{«) Uagedorn n. Ohverson (1814) 2 

M AS 43a 15 P R 31" And such 

ratification is good even after known loss 
Iliffama v Earth China Insurance Co 
(18-0) 1 C P Div "o7 
(/) Lyellv ikennedy(1889) 14App Ca 
437 4o6 
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“Acts done without knowlefee or aathonty.»~An act done by an 
agent m e-^cess of his authonty may also he ratihed (ff) But “ there 
IS a wide distinction between ratifying a particular act which has been 
done m excess of authority and conferring a general power to do similar 
acts in future Therefore the ratification by a company of certain 
acts done by its directors m excess of the authority given to them 
by the articles of the company does not extend the authority of the 
directors so as to authorise them to do similar acts in future (7i) 

Retrospective effect — Ratification, if effective at all, relates back 
to the date of the act ratified If an action is brought in a man’s name 
Without his knowledge, he may adopt the proceedings and naake them 
good at any time before trial (t) The rule goes so far that if A makes 
an offer to B which Z accepts in B ’s name without authority, and B 
afterwards ratifies the acceptance, an attempted revocation of the 
offer by A in the time between Z 's acceptance and B ’s ratification is 
inoperative (; ) So long as the professed agent purports to act on 
behalf of the principal, it is immaterial whether in his own mind no 
mtends the principal’s benefit or not, and whit his real motive and 
intention may be , nor does it make any diSerencc if the third party 
discovers before ratification that the agent meant to keep the contract 
for himself (k) In fact, the third party gets by the ratification exactly 
what he bargained for 

But if Z pays money to B as in satisfaction of A ’s debt, and B , 
afterwards discovering that Z had no authority, returns him the 
mcmay by agreatnent hatween. them, A can no longer adopt the pay- 
ment and rely on it as a discharge A man is not bound to accept 
payment of a debt, or satisfaction of any other obligation, from a 
stranger to the contract, though, if B had accepted the pa> ment with 


('?) Secrtlarj/of Shte i homachte Boyt 
(1859)7 51 1 A 470 
(4) Inmt V Unton Sani. of AuttraUa 
(1877)3 Cnl SS0,287, L H 4 I \ S6, 
2 App Cft 300, 373 
(0Anconrt% UarlJ USG2) 7 It 
CSO, icon 11 CIO Tho action was on 
ncgoti'itlo instruments, and the most 
phiisib!© form of tl o argument for tho 
defence was that the plaintiff s\as not the 
1 ol Icr of the in^tnimcnti at the time of 


Bum^ 

(J) Zfofton rorlners \ (1859)41 

Ch Viy 295 TJjis ifocMjnn has been 
freely criticised, but for tUo present 
remainB auffioritnfire It it open to 
reconsideration in a Court of last rtsort 
Bco llio J iJ?tnent of t/ o Jn licit! Com 
mitlcoin flrmiHjv 

tlOOOl A C 677, 647 

(i) Te TttUmartn anj Ijolermann 
/rtr«(18D9)2Q U CO 
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knowledge of Z.’s want of authority, or acquiesced in it after he obtained 
that knowledge, he ^ould have been estopped from denying Z.’s 
authority as against A. {1). 


What acts cannot be ratified. — transaction which is void ab 
imtio cannot be ratified (m). This is illustrated in England by a line of 
cases in company law marking the distmction between irregularities 
capable of being made good if the act is ratified by a general meeting, 
or the whole body of shareholders, and acts not within the company’s 
objects as defined by its original constitution, and therefore incapable 
of being made binding on the company by any ordinary means known 
to the law (n). It is not clear whether this rule extends to the case 
of a forged signature so as to prevent the person whose signature has 
been forged from adopting the instrument even for civil purposes (o). 
That such adoption would not relieve the forger from cr imin al liability 
is adimtted. In any case it would seem that there is no question of 
agency unless the offender purports to sign by procuration. It is 
beyond our scope to consider imdcr what conditions a man may be 
estopped by his own words or conduct, apart from agency or ratifica* 
tion, from denying that a certam signature was his. 


Agents of Government.— Acts done by pubbe servants m the name 
of the Crown, or the Government of India, may be ratified by subse- 
quent approval m much the same way as private transactions (see 
Secretary of State v. Kamachee Boye (p) and Collector of Masuhpatam v. 
Caialy Vencata (q)). In these cases the effect may not be to create 
legal duties but, where the acts m question are of the kind known as 
“ acts of State,” to preclude courts of law from entertaming any claun 
founded upon them (r) Such acts are political, and outside the scope 
of municipal law, and cannot, in ordmary circumstances, occur within 
the jurisdiction. 


(l) n alter V JamM (1S71)L U 0 Ex 
124 The language of Kelly C B about 
“ mistake tn fact ” is not incorrect, but 
also not luminous 

(m) llavjiltamv 7'(]raSin^%(l8Sl)3 
All 852 (not an ordinary case of agency, 
but the principle is the same) 

(n) See Pollock on Contract, \ppendix. 
Koto D 

(o) In 1871 the majority of the Court 
of Fscheijuer held that such an adoption 


did not create a cause of action Brook 
T Ilool, L R G Ex 89 Ten years later 
Lord Blackburn expressed a decided 
opinion that it rrould McKenzie r. 
British Linen Co , G Ajip Ca 82,99 

(p) (1859) 7 M I A 470 
(y) (1800) 8 M I A 529. 5a4 
(r) Daronr Denmuji (1817) 2 Ex. 107, 
7G R n 554, eeo more in Pollock on 
Tort*, 12th ed 114 
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197, Ratification may be expressed or may be implied 
bo^°c““s's“d"or “ conduct o£ the person on uhose behalf 
implied the acts are done 

JUu^TtUions 

(a) A , ^vltllout authority, boys goods for B Afterwards B sells them 
to C on his oun account B ’s conduct implies a rntificatitin of the purchase 
made for him by A 

(b) A , XTithout B 8 authority, lends B s monej to C Afterwards B 
accepts interest on the money from C B s conduct implies a ratification of 
the loan 

Express ratification. — ^An express ratification cannot become com 
pletc until it is communicated , till then it is liable to revocation (s) 

Implied ratification. — Assent to an act done on one’s behalf, like 
consent to an agreement, may be conveyed otherwise than in words 
(cp s. 9, p 62, above), and faking the benefit of the transaction is the 
strongest, as it is the most usual, evidence of tacit adoption Accepting 
the results of the agent’s proceeding, whether ob\Tou^Iy beneficial to 
the principal or not, will ha\c the same effect (f) WTicrc an agent, 
without authority to do so, referred certam matters to arbitration, and 
the principal, aftci knowledge of thearbitration proceedings, acquiesced 
in them and did not raise any objection thereto, it was held that his 
conduct amounted to a ratification of the reference (ti) 

198, — -No valid ratification can be made b) a perbon 
Knov^-icdge re wbosc knoislcdgc of the facts of the case is 

qutsito for ^ahd , 

ratification materially deiecnve 

English authority is to the effect that a principal is not liable for 
cxccssiv e or irregular execution of his authority (nor a fortion for a 
wholly unauthorised act done on his behalf) unless he ratifies the act 
with knowledge of the irregularity, or shows an intention ** to tike upon 
himself, without inquiry, the risk of any irregularity " (i) Sfore lately 

*1 Pajn^palacharipiluv TteSecretary amount to ratification or onij as com 
o/5lal«/<r/ndi<i(1013)3SMad Oa-.IOOS, pcnsation duo from A Art-brrMn 
22 I C 107 Chftttar \ I amnnalhan Cheltt, 102 1 C 

(/) \ I uys a spcculitnc stock m P s 5CI, \ I It 102» Ms! 4 (long un 
name uitlout nuthontv tlicrcl> m profiUMe report of complicate! f-icl«) 
voUuirP m It my I'c a question (ti) Salurjtt Ptritp Paftfloory 

<f fact uhcti or moni^ ultimatiU mlisc«I Aocr (IS07) 21 Cal 4'’'! 

1^ rc Mle at a lo«s and pai I U A In R (t) Lftrn v I ml H M A " 

vas taken 1\ 1 m such a ua% as to 831 , C7 P R 82*^ 


lUTlIlCVTlON HOW M\l)> 


the Judicnl C<.iminittcc Iml do^n in gincnl terms tint “ ncquics 
ccnce nml ntificntion must be founded on n full knowledge of the 
fncls, nnd further it must be in nlition to a trinsiction uhtch in'!) be 
\ilid m it'clf nnd not illegil nnd to srhich cfTtct mi) be gnen ns 
ngainst the part) b} his acijuicsccnce in nnd adoption of the trans 
action ’ (if) Tlic two litter conditions might jicrhips hii e been more 
cleirl} expressed Still more litcl) the Court of Appeal in hngland 
his said “ To constitute a binding adoption of nets a ;)riori uniutho 
nsed these conditions must exist (1) the nets must hi% e been done for 
nnd m the name of the supposed principal, nnd (2) there must be full 
k*noisledgc of what those nets were, or such nn unqualified adoption 
that the inference ina} properly be draun that the pnncipil intended 
to take upon himself the responsibilil} for such nets, nliatcscr they 
were ” Reluctant ratification b} n solicitor of nn unauthorised use of 
his name which is represented as merely formal nnd at the time 
reasonably appears so, will not make him, still less his firm, liable for 
the loss caused to third persons by money basing been taken out of 
court under the assumed authority , nnd afterss ards misapplied (x) 

The Act does not expressly deal with the possible ease of the 
principal deliberately waning inquiry so as to make the agent’s act 
his own at all hazards Such eases fall under the genoral rule that a 
free agent may wane a legal ndsantago if he thinks fit, and there 
IS no reason to suppose that the Fnghsh authorities would not be 
followed 


199. — j\. person ratifying any unautho- 
ing ^unauthomVd tionc OR Iiis beliulf ratifies the whole 

transaction of w hich such net formed a 

part 

It 13 obiaous that a man cannot at his own choice ratify part of 
a transaction and repudiate the rest (y) The only possible exception 
IS m the case of the part repudiated being wholly for the prmcipal s 
benefit, which is not likely to occur The general rule is that “ where 

(ic) La lianque Jacquta Carl er x La (z) Jlarsh v Joseph [1897] 1 Ch 213 
Banqtie dFpargne c!c (188") 13 App 240 

Ca 111 T1 e appeal was from the Pro (y) See Keaj v Fenw cL (1870) 1 
^jnee of Quebec but the pnneiplo is one C P D 745 7o3 Author ty is really 
of universal jurisprudence needless 
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a ratification is established as to a part, it operates as a confirmation oi 
the whole of that particular transaction of the agent ” ; S, A. § 250. 

200.— Ad act done by one person on behalf of another 
Ratification of witliout sucli other person’s aiitliority, which, 
cannot injure third if done with authority, would have the effect 
person. suhjeothig a third person to damages, or of 

terminating any right or interest of a third person, cannot, 
hy ratification, be rnadc to have such effect (e). 

lllustraltons. 

(a) A , not hemg autUorued thereto by B , deiuantU, on behalf of B 
the delivery of a chattel, the property of B , from 0 , ^vho is m possession of it. 

Tins deianid cannot bo ratified by B .soastomahoC liable for dim iges for 
lu3 refusal to deliver (<i). 

(b) A holds a Icaso from B , tcrumablo on three months' notice. C , 
an authorised person, gives notice of termination to A. The notice cannot bo 
ratified by B , 80 as to bo binding on A (6) 


This is tho converse of the prmciple that n voidnblo transaction 
cannot ho rescinded to the prejudice of third persons’ rights acquired 
under it m good faith. Rights of property cannot be changed retro- 
spectively by ratification of an act inoperative at tho time. The rule 
IS also stated in the form that ratification, to make an act rightful 
which otherwise would be wrongful, must bo at a time when tho 
principal could still have lawfully done it hirosolf (c) Tho ratification 
of a contract docs not give the prmcipal a right to sue for a breach 
committed prior to the ratific.ation (d). A. holds a lease from two joint 
receivers, B. and C. B., witliout C.’s authority, gives notice to quit 
to A. The notice cannot be ratified hy C. so as to bo binding on A (c). 


(2) Authority 13 not nwded to show 
that this section docs not apply where no 
third pcr'On would bo prcjudiml, /or 
illustration, if desired, see f7anijta/» 
A’arfljimudu v. Dofara Sanlaram, 85 
I C 130, A I It 1025Mad 210 
(n) S A §247. Cp Bird v. Broioi 
(18.*, 01 1 Rx 7SG , 80 R II 7»5, where 
Iho act was stopp'iRO in transit, and tho 
iTCO'^nUioa of tliosimo rule In the IIou«o 
of Ixinls in LyfH v. A'fnnftfy (ISSO) I-l 
App C<i 437. ^01.4C:, 

(t) Such ft notice, in order to be goo«l. 


must be binding on alf parties coneemed 
at the time when it is gi'en BijAl .( 
JTt^her V Culhell (1804) B Fast. 4D1 , 7 
It R 752, from nhicli this illustration 
appears to bo Bimphfierl 
(c) J}inl V Ihoicn (1S50) 4 Fx 7Sli ; 
SOU It 775 

(rf) hutlfnninstef v. llanhufl (J873) 
I, It OFx 13 

(«) Ctijsi'u 4An«/ V / iMu/ I!oj> 

(I»llC)23Crtl I, .1 4'.3, 31 I C 2.M. 
Joint rrcei'irs, utilAe joint owner*, 
thou! I ftlJ join in piTing Ihn notu'o 




REVOCATION OF AOE^T*S AUTHORITY. 


Ilciocation of Authority 

201 . — ^An agency is terminated by the prmcipal revokmg 
Termination of authority , OT by the agent renouncing the 
business of the agency , or by the business of 
the agency being completed , or by either the prmcipal or 
agent d5ang or becoming of imsound mmd , or by the prm- 
cipal bemg adjudicated an insolvent under the provisions 
of any Act for the time being in force for the rehef of msolvent 
debtors 

This 13 English la'w, subject to the remark that there is little 
authonty as to the case of insamty, and it was formerly thought that 
insamty of cither principal or agent would detenmne the agency only 
if it had been judicially established by ** inquisition ” (/) But it 
seems the true rule is that the prmcipal’s insamty m fact is sufBcient 
to annul the agent’s authority (g) The present section has m any 
case, made the law clear m India Wo have to read it with the 
following ones to 210 inclusive, which modify its effect m various 
ways 

Completion of busmess of agency —The Allahabad and Calcutta 
High Courts hold that where an agent for the sale of goods receives 
the price, the agency docs not terminate on the sale of the goods, but 
contmucs until payment of the pnee to the principal Sec 218 (p 611, 
below) provides “ that an agent is bound to pay to his prmcipal all 
sums received on his account Clearly then the busmess does not 
terminate on receipts of the money by the agent masmuch as there is 
a subsequent obligation to account for the sums and to pay them ” (h) 
In a Madras case, W allis C J expressed the opinion that the agency 
terminates uhen the sale is completed and that it does not contmue 
until payment of the price (t) The question m the ahov e ca^es was 
one of limitation {j) But the authonty of an agent for sale to contract 
on the principal s behalf ceases as soon as the sale is completed He 


(/) Kent Comm ii Clo "’4 

(j) So assumed m 1 onje v Tojnlte <•) I enXafac^a/am v Voroyaran (1914) 
[1910] I K R 215 C V SOVIsd 3 C 3*!>-3-9 ‘’Cl C 740 

lh)LabuJamT ram Hoya/ (IS^O) 12 (j) the Limitation \ct I've 

All 541, followed in rml V BulJtoDait ^ h I art 69 
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for instAncOj m the present case . the goods arc consigned to a 
factor for sale This confers an implied authority to sell Afterwards 
the factor makes ad\ aneca This is not an authority coupled with an 
interest, but an independent authority, and an interest subsequently 
arising The making of such an advance may be a good consideration 
for an ogrectnent that the authority to sell shall bo no longer rev ocablo , 
but such an effect vrill not, we think, arise independently of igree* 
mcnt”(g) The material \amtion of the facts m this case which 
IS gneu in illustration (b) docs amount to evidence of agreement 
^^^lcthe^ there is such an agreement in a particular case is a question 
of fact (t) Indian decisions, as we shall immediately see, take the 
same line The Act itself is, of course, the primary authority (s) 

A direction by A to B to receive income payable to A , and apply 
it towards discharge of A ’s debt to Z , is obviously not an authority 
coupled with an interest in B , whether the rev ocation of it w ould or 
would not be a breach of anv contract between A and Z , but m such 
circumstances loosely worded or ambiguous now instru''tioiis from A 
to B VI ill not be readily construed as a revocation (1) 

An example of a transaction including such an agreement as the 
rule rcqiurcs is that of an underwriting contract ” addressed to the 
V endor promoter of a new company Hero we Lav e a bargain bj which, 
for valuable consideration m the form of commission the underwriter 
agrees to take certain shares, and this he knows to be for the benefit of 
the promoter, who is to be paid out of money raised by the issue of 
shares, and in order to enable the promoter the better to secure the 
performance of the contract the underwriter authorises the promoter 
to apply for shares lu his name, and expressly agrees not to rev okc that 
nuthont} The authority is coupled w ith an interest and an allotment 
of shares to the underwriter on the promoter’s application makes him 
» member of the company notwithstanding an attempted revocation 
in the meantime (») 

(ij) Srrart t Sandars (1818) 6 C n 190 US R It -ISO arsawl mtinJj- on 
SW OlS 75 111 SlO And tors Fnth tl o quest or whether U o om> wm 
T inH [1906} A C 2^1 rcTocaWc but decile I on the prowd 

(<■) itic Comrts V 2 r04C (ISCo) 3 3tc»o tUt tn arj ca-so tfero wis n tl in;? 

T C [N S)l&S wmountm, revocition 

(i) ‘'M' 17 Horn at TP ^>>3 ^*5, 20 (k) Carnschnrl t Catt[lSOC]i Cl\ Ci3 

3I»(J alp 103 047 

(1) Chrl T Fnuru (1827) 2 H A. N 


AUTHOniTi COUPLED INTEREST 


Indian anlhonties — ^Thc interest trhich an agent has in effecting 
a sale and the prospect of rcmunctation to arise therefrom do not 
constitute such an interest as would prevent the termination of the 
agency (r) Upon the same principle where an agent is appointed to 
collect rents and his salary is agreed to be paid out of tho^e rents it 
does not giv c the agent an interest in the subject matter of the agency 
within the meaning of this section (tr) But where an agent is autho 
nsed to recov cr a sum of money due to a third party to the principal 
and to pay himself out of the amount so recovered, the debts due to 
him from the principal, the agent has an interest m the subject matter 
of the agenc} and the authorit} cannot be revoked (x) 

Factors for sale ol goods — ^Thc question has often arr^cn as to 
wliclhcr a factor who has made advances ns against goods consigned 
to him for sale has such an interest m the goods consigned as to prev ent 
thctcrminationofhisauthontj tosell Thercsultof the ca*cs appears 
to he that the nuthoritj of a factor to sell is m its nature rev ocable an 1 
the mere fact that advances have been made by him whether at the 
time of his cmploj ment as such or subsequently cannot Inv e the effect 
of altering the revocable nature of the nulhorit) to •'•ll unless there is 
an agreement express or implic 1 between the parties that the null oritv 
shall not be rev oked (y) here the factor is expressh authoa^l to 
repay himself the adv ancos out of the sale | rocee Is as m illtist rat ion (b) 
he has an interest in the goo Is consignel to him for mI'* an 1 tb" 
nulhont} to soil cannot l»c revoke I In such a ca'f* an interest in tl 
proj>ertj ' IS evpre «1\ creat»‘l But tie intere t n*' 1 n t t-' •» 
created an 1 it is enough to { revrnt tl e irnn mti ri f il a” ner t’ia» 
the ' mien St coull 1 inf rre<I fnmi i!«* Un'nn^e of nt 

an 1 fnirn tlie coiir < f Irihi tuera t’ j arti « Tl is h’ <• r 

factor v\l 0 1 a 1 tm le a h me s ax a^a n 1 g Is n ''"'ll ! m f 
sale was outl on eil to e II ll e n ot tl I** j ire < ‘ a •'a* a 1 n 
the event of a nlf ill t i draw < i !' r o n it w s 1 1 t* a* i* s 

(i) /»lm IjsJ t O'. ll * r 1 * ;>ak / * H A > I 

n R* 4 3 • « sr « Lt r rr^ t w 

(v) I lilak r lid |l^ 1 It ut« t I-aI f 

M n •* 3 t |«* L* ^ 1 L I ti 

T Aa. I ^l^ " •» 

11 1! V tv to Srr k ,. <•* dlwj* 4 t* S t w/ r-i 1 

T (1 1) •* A. n , 1 I 1 - f , t . 

Jd Ik T 1|V *»] - 5 ) i -• 
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arrangement gave an interest to the factor m the goods and that the 
authority to sell could not be revoked (zj 

203, — The proncipal may, save as is otherwise provided 
WhOT prmcpai '’y preceding section, revoke the 

authority given to Ins agent at any time 
before the authority has been exercised so as 
to bind the principal [S A § 465 ] 

What amounts to exercise of authonty —An agent authorised to 
purchase goods on behalf of his principal cannot be said to have exer- 
cised the authority so given to him so as to bind the principal ” if he 
merely appropriates to the principal a contract previously entered into 
by himself with a third party Such an appropriation does not create 
a contractual relation with a third party, and the principal, therefore, 
may revoke the authonty (a) 

Authority given to an auctioneer to sell goods by auction may be 
revoked at any tune before the goods are knocked down to a pur 
chaser (6) and authority given to a policy broker to eScct a policy at 
any time before the policy is executed so as to be legally binding (c) 
Authonty to pay money m respect of an unlawful transaction may bo 
revoked at any time before it has actually been paid even if it has been 
credited m accoimt (d) 

204 — The principal cannot icvoko the authority given 
Revocation agcnfc uftci tbo authority has been 

haa^bcen'^^pSy exctciBcd, SO far as regards such acts 

exercueJ and obligations as arise from acts already 

done in the agency 

IlliulTahotti 

(a) A authorises B to hoy 1 000 bales of cotton on account of A and to 
pay for it out of A b money remaining in B a liandf B buys 1 000 bale« of 
cotton in hi3 own name ao as to mato him-wlf ptrsonally liable for the price 
A cannot revoke B s autl onty so far as reganh payment for tl o cotton 

\Cr D 17 1 MaixdaU ttl contra 15 J . 

(s) hondajya V Haraunhalu (IBJtf) (c) »or«ncl v Slade (1811} 3 Camp 
'>CVad Ot 127, 13 R K 772 TAompten r 

( 0 ) Z/iUmicband v Chdooram (1900) (1880) 23 Q B D 3S1 

21 Bora -103 (ii)f'd^arr Fowler (ISOSfSJ Mt 2'''* 

(6) llorfow T Ilarrum IF 7 11 U <31 Tajhr r (HM) 1 

It I 300 inu n — ioKWo'* » Q I> Div SOI. tlaUilo^ r jetint 
O J/or. < Cimlrort (1001) 1 Ch 03 (IS'I) 8 II It C ■’.M S’ (C It m 
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arrangement gave an interest to tte factor in the goods, and that the 
authority to sell could not be revoked (?) 

203. — The principal may, save as is othexmse provided 

When prmcipjii preceding section, revoke the 

authority given to his agent at any fame 
before the authority has been exercised so as 
to bind tke principal [S A § 465 ] 

What amounts to exercise of authonty —An agent authorised to 
purchase goods on behalf of his principal cannot be said to have exer- 
cised the authority so given to him ‘ so as to bind the principal ’ if he 
merely appropriates to the prmcipal a contract previously entered into 
by himself with a third party Such an appropriation does not create 
a contractual relation with a third party, and the principal therefore 
may revoke the authority (a) 

Authority given to an auctioneer to eell goods by auotjou may be 
revoked at any time before the goods are knocked down to a pur 
chaser (&) and authority given to a policy broker to effect a policy at 
any time before the policy is executed so as to be legally binding (c) 
Authority to pay money in respect of an unlawful transaction may be 
revoked at any time before it has actually been paid even if it has been 
credited m accoimt [d) 

204. — The principal canuot revoke the authority given 

agent after the authority has been 
P^ttly exercised, so far as regards such acts 
exercised obligo-tious as ansu from acts already 

done in the agency 

IttastJahons 

(a) A authorises E to tuy 1 000 bales of cotton oa account of A and to 
pay (or it out of A s money remaining id B s bands B buys I 000 bales of 
cotton in hia o^n name so as to mabo btmself personaUy I able for the price 
A cannot revoke B 8 authonty so far as regards payment for the cotlon 

[Cp I) 17 1 ilandah vel contra lo ] 

(z) Kmuiajya y Narast nhutu (18Jb) <e) WatuneK v Sladt (1811) 3 Comp 

20 Mad 07 127 13 R R 772 Cp Thompson r 

( 0 ) LaUimxchani v CMooram (1900) tifama (1889) S3 Q B D 361 
24 Bom 403 (<0 Edgar y fowler (1803)3 Fast S’Z 

(6) Ifarfow ▼ Harrison (1859) IE 7 R R 433 Tajlor V Rowers (1876) 1 
&E 309 II7R B 2J7, In re Hart i’ Q B D V 29l , Ilatttloa t Jaclson 
0 More e Contract [1001] 1 Ch 03 8 P & C 221 S'* R R 369 
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Compensation for revocation —By this section “the principal is 
bound to make compensation to the agent whenever there is an express 
or implied contract that the agency shall be continued for any period 
of time Tins would probably always be the case when a valuable 
consideration had been given by the agent *' (h) 

The valuable consideration here spoken of must bo something 
more than undertaking the ageniy. Where A appointed B as exclu 
Bivc agent for the sale of A ’s coal m. Lu crpool for seven years, and 
B undertook not to sell any other owner’s coal there during that time 
without A ’s consent, this was decided by the House of Lords not to 
imply any condition that A should contmue to keep his colliery during 
the term “ Upon such an agreement as that . , unless there is 

some special term in the contract that the prmcipal shall continue to 
carry on busmess, it cannot for a moment be implied as matter of 
obligation on bis part that, whether the busmess is a profitable one or 
not, and whether for his own sake he wishes to carry it on or not, he 
shall be bound to carry it on for the benefit of the agent and the 
commission that he maj recen e “ (t) 

There is a class of cases m which an agent for sale, ha\ mg proceeded 
far enough m the transaction to be entitled to commission on its com 
piction, has been deprived of lus commission b> the principal puttmg 
an end to the w hole matter But these cases do not depend on the rule 
here laid down, or on any rule peculiar to the law of agency They are 
examples of the rule that one party to a contract must not prevent 
another from performmg his part (ss 53 67,pp 315,380, above), or “each 
party is entitled to the full benefit of his contract without hindrance , 
from the other “(j) See further the commentary on s 219, p G15, below | 

206. — Beasoiiable notice must be given of such revoca- 
tion or renunciation , otherwise the damage 

cation or rcnuncia thereby resulting to thc principal Of thc ogcnt, 

as the case maj be, must be made good to 
the one b> the other. [S A § 478 ] 

W rcT Cur m Vtshnucharja Ham (j) PrielUl v Badyer {185G) 1 C P 
(1S81) C Eom 253 25G N S 206. 107 R R CCS. InchlM'f 

(0 il/oJfcs r Forwood IBIO) 1 App nettern ^afgl trnj Cojfce. tic , Co {IBQI) 

Ca 25C, per Lord Pcmance at p 272 17 C B N S 733 1-12 R R C03 Sco 

Cp llamljndiCo v ood d. Co [1891] the judgment of J 

2Q R 488,0 A (not a case of egency) 



DAMAGES rOU PREMATUnE REVOCATION*. 


An authority given by two or more prlnclpila jointly may be 
determined by notice of revocation or renunciation being given by or 
to any one of the principals (k). 

ReTocaiion and 207. — ^Rcvocatiou and renunciation may 

expressed or may be itnpbed in the con- 
impiicd principal or agent respectively, 

JHuOmlton, 

A. empowm B to let A.'i hoti». Aficnrardj A. Icta it himscU. Thii 
u &□ implied reroc&tion ot B *a authority. [S. A. { 474 ] 

208. — The termination o£ the autliorit}’ of an agent 
MTicn tennma. regards the agent, take 

anthoruy cffcct Lefotc it bccomcs known to him, or, 

cff«t as to a"cnt. go far as Tcgards third persons, before it 

and as to tiuxd ° * 

persons. becomes known to them. 

JUustratiofU. 

(a) A directs B to sell goods for him. and agrees to giee B S per cent 
commission on the price fetched by the goods A afterwards, by letter, 
reroVes B 's anthonty. B . after tbe letter is sent, but before be rcccires it, 
sells the goods for 100 rupees Tbe sale is binding on A., and B u entitled to 
flro rupees as tus commission 

(b) A , at BIsdras, by letter, directs B toscllforhimtomecottonlyiagis 
a warehoose m Bombay, and afterwards, by letter, rcToLes hia authority 
to sell, and directs B to send tbe cotton to Bladras B , after receiving the 
second letter, enters into a contract with C , who knows of tbe first letter, bat 
not of the second, for the sale to him of tho cotton C pays B the money, 
with which B absconds C ’s payment u good as egamat A 

(c) A directs B., his egent, to pay certain money to C. A dies, and D. 
takes ont probate to hu will B . after A 'a death, but before hearing of it, 
pays the money to C. Tho payment is good as against D , tbe executor. 

Tune from which revocabon operates. — *' Revocation by the act 
of the prmcipal takes effect as to the agent from the tune when the 
revocation is made known to him ; and as to third persons when it is 
made known to them, and not before ” [S A § 470 ] 

Except as to illustration (c), which removes an anomaly, this 
section is in accordance with the common law. 'When A. trades as 
B.’s agent with B.’s authority (even though, tho husmess he earned 
on in A.’8 name, if the agency is known m fact), all parties with whom 
A makes contracts m that business have a right to hold B to them 


(l) Enslow T Tailor (1817) S Stark SO. 
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until B gives notice to the world that A 's authority is revoked , and 
it makes no difference if m a particular case the agent mtended to keep 
the contract on iis own account 

Illustration (c) follows the rule of the Roman law and systems 
derived from it agamst the English authorities, which are admitted to 
be unsatisfactory (»i) Accordingly an acknowledgment of a debt 
made by an agent, though after the death of the principal, bmds the 
estate of the principal provided the creditor has no knowledge at the 
tunc of the death of the principal and the acknowledgment amounts 
to a reasonable step [^taken by the agent] for the protection and 
preservation ” of the assets of the prmcipal within the meaning of 
8 209 (n) 

If the authority of an agent to adnut execution of a document is 
revoked before the registration thereof, but such revocation is not 
known either to the grantee of the document or the registermg officer, 
the document is not mvalidatcd, though it is registered by the agent 
after the revocation of his authority (o) 

209. — "When an agency is terminated by the principal 

Agent a duty on becoming of iinsound mind, the 

termmauon of agent IS bouiid to take, on behalf of the 

agency by pnnci ^ i ■, in 

pal 8 death or in representatives of bis late principal, all reason 
Bamty steps for the protection and preservation 

of the interests entrusted to him 

See S A §§ 491 492 There does not seem to be any English 
authonty 

(/) Trueman v Loder (1840) II A A E 
689 62 B B 451 

(m) In England the principal 9 estate 
IS not liable on the contract but perhaps 
may be liable for actual loss Preu- s 
(1879) 4 Q B Dir CIC Blades v 
J’ree (1829) 9 B & C 107 33RB 620. 
but the agent la liable on implied war 
ranty of authority Tonye v Toynbee 
fl910] 1 K B 215 C A Nor can the 
agent recover agreed remuneration from 
the principal 8 estate for somco in the 
business of the agency performed after 
tho principal s death Campanart r 
Woodbum (l8Si) 15 C B 400, lOOR R 


40C 

(n) SbraAim liaji lalub v Ckunilal 
(1911) 35 Bom 302 10 I C 883 

(o) blohendra hath v hah Traskad 
(1902) 30 Cal 2C5 Tho Lahore High 
Court held in Moosajte v Adminulrator 
General of Bengal {1921) 3 hah L J 205 
that the manager of a dtjtillcty was cm 
powered under this section to enter into 
contracts for the purcl aso of molasses 
after tho death of the proprietor if d 
was within his ordinary authority, and ho 
had not heard of the principal a death 
one fails to see what there was to report 



TERMINATION OP AUTHORITY. 


An agency is terminated under s 201 by the death of the principal 
If the agent thereafter continue m ser%nce of the principal’s heirs, a 
new agency is created There is nothmg m this section to mdicate 
that the agency continues on the old terms (p) See notes to s 208, 
p 595, above 

210. — Tiic termination of the authority of an agent 

causes the termination (subicct to the rules 

Termination of . 

sub agent sauf ho hcrcm Contained regarding the termination of 
an agent’s autlionty) of the authority of all 
sub agents appointed by him 

As a general rule this is ob\ioiis There may be cases where a 
substitute rather than a sub-agent has been appomted, and there 
appears by express agreement or by the nature of the case an intcn 
tion that his authority shall not be determined when that of the 
original agent is rc\ oked S A § 469 

Agent's Duly to Pnnct})al 

211. — ibi agent is bound to conduct the business of his 

principal acconling to the directions ci\en b\ 

Agent Bilotrm ' ^ ° i i . ■, 

conducting pm the principal or, in the absence of any such 

cipftl s business , , , , , 

directions, according to the custom uhich 
prevails m doing business of the same kind at the place here 
the agent conducts such bu«iiness AVhen the agent acts 
otherwise, if an} loss be sustained, he must make it good to 
his principal, and, if an} profit accrues, he must account 
for it 

lUttfimtKmt 

(a) a an Agent engaged in CAirjing on for R abusmt-u m irLicb it u Ibc 
custom to mrost from timo (o time at interest the moneys srlucb may be in 
hand omits to make sueh inicslmcnts V mu.it make good to B the in 
tcrest uiuilli obtiineil l>\ sorh investments 

(b) B . a broker in whose bu'iness it u not the custom to sell on credit 
sells goods of A on credit to C whose credit at the tune was very high C 
before payment becomes insohent U must make good the loss to A 

Additional lUu^fration'^ 

(c) .Vn agent, mstruefeti to warehouse gcxxls at a particular place, 
wan.hou5es a jiortion of them at another place, where thev are dcs 


(p) VttJhufvd^nT /'aU<i:CA(Sn<fra(ini5)43Cal SfS *51-253. 30 1 C 607 
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untjl B gives notice to the world that A ’s authority is revoked , and 
it makes no difference if in a particular case the agent mtended to keep 
the contract on his own account (1) 

Illustration (c) follows the rule of the Roman law and systems 
derived from it agamst the English authorities, which are admitted to 
be unsatisfactory (m) Accordingly an acknowledgment of a debt 
made by an agent, though after the death of the principal, bmds the 
estate of the prmcipal provided the creditor has no knowledge at the 
time of the death of the principal and the acknowledgment amounts 
to a “ reasonable step [taken by the agent] for the protection and 
preservation ” of the assets of the principal within the meaning of 
8 209 (n) 

If the authority of an agent to admit execution of a document is 
revoked before the registration thereof, but such revocation is not 
known either to the grantee of the document or the registering officer, 
the document is not invalidated, though it la zcgisteted by the agent 
after the revocation of his authority (o) 


209. — When an agency is terminated by the principal 
Agent a duty on becoming of unsound mind, the 

termination of agent IS bouud to take, on behalf of the 
p5i e Seafh or^ in representatives of liis late principal, all reason 
able steps for the protection and preservation 
of the interests entrusted to him 


See S A §§ 491, 492 There 
authority 

(/) Trueman V ioder (1840) 11 A i. E 
58Q , 62 R K 451 

(fn) In England tho principal s esfato 
is not liable on the contract but perhaps 
may bo liable for actnal loss Drew s 
/funn (1870) 4 Q B Dir OIC BUtdesY 
Er«(18‘’9)9B AC 1G7, 32R R G20, 
but the agent la liable on implied war 
ranty of authority Yonge v Toynbee 
[1010] 1 K B 215 C A Nor can tbo 
agent recorer agreed remuneration from 
tho principal s estate for service in tho 
business of tho agency performed after 
the principal b death Campanori v 
iro«f6«m(185j)15C B 400 100 R R 


docs not seem to be any English 


40C 

(r) hbrakirn Ilajt lalub ^ Chuntlal 
(1911) 55 Bom 302 101 C 888 

(o) Jtlokendra Nath v Aalt Proshad 
(1902) 30 Cal 2G5 Tbo Lahore High 
Court hel 1 la jHootajee v AdimniaiTOlor 
General o/Senffal{im) 3 Uh L J 2G5 
that the manager of a distillery was cm 
powered under thH section to enter into 
contracts for llio purchase of molasses 
after tho death of tbo proprietor U H 
was within bis ordinary authority, and bo 
had not f card of tbo principal a death 
one fails to see what tbefo was to report 



TEKMINATION OP AUTIIORITi 


^Vnagenc} is terminated under s 201 bj the death of the principal 
If the agent thereafter continue in service of the principals heirs, a 
non agency is created There is nothing in this section to indicate 
that the agcnc} continues on the old terms (p) See notes to s 208, 
p 595, aboa c 

210. — The tcrmiintion of the authority of an agent 

„ causes the termination (subicct to the rules 

Termination of t ^ i 

subagenteautho licrcin Contained regarding the termination of 
an agent’s authoritj) of the authority of all 
sub agents appointed b) him 

As a general rule this is obvious There raa> be eases ivherc a 
substitute rather than a sub agent has been appointed and there 
appears by express agreement or by the nature of the ca«e an mten 
tion that his authoritj shall not be determined ^hen that of the 
original agent is rc% ohed S A § 469 

Agent's Duly to Principal 

211. — An agent is bound to conduct the business of Ins 

principal according to the directions given b\ 

ARcnladutym ' ^ , , , . , 

conducting prin tlic principal or, 111 tiic absence of an\ such 

cipiil 6 business , _ , , , 

directions, according to the custom \\hich 
prevails in doing business of the same kind at the place where 
the agent conducts such bu-'iness "When the agent acts 
otheriMSc if anj loss be sustained, lie must make it good to 
his principal, and if an) profit accrues he must account 
for it 

Ulutfraltm* 

(a) A an agent engaged ID carrying on for B abusiness inwbichitutbe 
custom to mrest from t me to tune at interest the moneys which may be m 
hand omits to make such inTcstments A must make good to U the m 
terest usually obtained by sneh investments 

(b) B . a broker in whose business it is not the custom to sell on credit 
sclb goods of A on cred t to C whose credit at the tune was very high C 
before payment becomes insolvent B must make good the loss to A 

Additional Illustrations 

(c) An agent instructed to warehouse goods at a particular place, 
warehouses a portion of them at another place where they are des 


ip) ilttdhiitudnn -v /'alAaf (7Aa»(fra (1915) 43 Cal 248 254-255 301 C C97 
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Until B gives notice to tlie ivorld that A ’a authority is revoked , and 
it makes no difference if in a particular case the agent intended to keep 
the contract on his own account (1) 

Illustration (c) follows the rule of the Homan law and systems 
derived from it against the Engli’di authorities, which are admitted to 
be unsatisfactoiy (»i) Accoidingly an acknowledgment of a debt 
made by an agent, though after the death of the principal, binds the 
estate of the principal provided the creditor has no knowledge at the 
tunc of the death of the principal and the acknowledgment amounts 
to a “ reasonable step [taken by the agenfcj for the protection and 
preservation ” of the assets of the principal within the meaning of 
B 209 (n) 

If the authority of an agent to adnut execution of a document is 
revoked before the registration thereof, but such revocation is not 
known either to the grantee of the document or the rcgistermg officer, 
the document 13 not invahdated, though it is registered by the agent 
after the revocation of his authonty (o) 


209. — ^Vhen an agency is terminated by the principal 
Agent’s duty on becommg of unsound mind, the 

termination of agent IS bound to take, on behalf of the 

agency by prmci ^ ■, ,, 

pal s death or in representatives of bis late principal, all reason- 
able steps for the protection and preservation 
of the interests entrusted to bim 


See S A §§ 491, 492 There 
authority 

(i) Trueman 'V ioder (1840) 11 A A E 
680, 62 R R 451 

(m) In England the principal s estate 
IS not liable on the contract, but perhaps 
may be liable for actual loss Drew t 
J^ tinn (1879) 4 Q B Div 016, Blades v 
free (1820) 9 C &C 107, 32 B R 020, 
but the agent u liable on implred war 
ranty of authority Yonge v Tojnbu 
[19101 1KB 215 C A Nor can the 
agent recover agreed remuneration from 
tho principal a estate for semeo in tbo 
business of the agency performed after 
tho principal a death Campanan v 
15C B 400, 100 R B 


does not seem to be any English 


400 

(») Ebrahxm Ilaji lalub \ Chunilal 
(1911) 3S Bom 302 10 I C 8S8 

(o) Sloktndra hath v hah ProShad 
(1902) 30 Cal 265 Tho Lahore High 
Court held in Jloosajee t Ad mnistraioT 
Oeweraf of TIewynl (1921) 3 I ah L J 2G5 
that the manager of a distillery was cm 
powered under this section to enter into 
contracts for tho purchaso of molaSsci 
after tho death of tho proprietor If it 
was within Ins ordinary authority, and ho 
had not heard of tho principal e death 
one fails to see what tbero was to report 



T1 HMINATION OF AUTHORIT\ 


^Vn agency IS terminated under 8 201 L} the death of the principal 
If the agent thereafter continue m scrMce of the principals heirs, a 
new agency is created There is nothing m this section to indicate 
that the agenej continues on the old terms (p) See notes to s 208, 
p 595, abo\c 

210. — The tcnniintion of the luthontj of an agent 

causes the termination (snbicct to the rules 

Tcrmmfttion oi \ * 

iubsgcntaautLo licrciii coiitaincd regarding the termination of 
an agent’s authoritj) of the authority of all 
sub agents appointed bj him 

As a general rule this is obaaous There maj be cases where a 
substitute rather than a sub-agent lias been appointed and there 
appears by express agreement or by the nature of the case an inten 
tion that his authoritj shall not be determined when that of the 
ongmal agent is rc\ oked S A § 469 

Agent's Duly to Principal 

211. — iVn Agent is bound to conduct the business of bis 

. , principal according to tlic directions gi\en by 

Aifcnl « dut) m * * i i t ° r 

conducting prm tlic principal or, ill the absence of any such 

cipal s buuness , , 

directions, according to the custom which 
preaails m doing busmeas of the same kind at the place where 
the agent conducts such bu^ness When the agent acts 
otherwise, if anj loss be sustained be must make it good to 
his principal, and, if anj profit accrues he must account 
for it 

(a) A an agent engaged in canymg on tor B abusmess mnbichitistbc 
custom to inrest from time to time at u tcreat the moneja which may be in 
hand omits to make such investments \ must make good to B the in 
tereat u$uilly obtained by such investments 

(b) B r & broker in whose bosmess it u not the custom to sell on credit 
sclbgoodsofA oncredttoC whose credit at the time was very high C 
before payment becomes insolvent B must make good the loss to A 

Additional Illustrations 

(c) An agent instructed to warehouse goods at a particular place, 
w arehouses a portion of them at another place where they are des 


(P) 3ladhu»vdan v Palhal Chandra (1015) 43 Cal 248 2«-255 30 1 C 607 
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troyed, i^ithout negligence He is liable to the principal for tie 
value of the goods destroyed [LtUe^ v Dotihledau (1881) 7 Q B D 
510] 

(d) An agent, instructed to insure goods, neglects to do so He 
IS liable to the principal for their value in the event of their being 
lost {Smith V LasceUes (1788) 2 T R 187 , III R 457 j 

(c) A broker, entrusted with goods for gale, sells them by auction 
at an inadequate price, not having made an estimate of the value m 
accordance with the custom of the particular trade He must make 
good the loss [Solomon v Harkcr (1802) 2 F &F 726 , 121 R R 828] 
(1) An auctioneer, contrary to the usual custom, takes a bill of 
exchange in payment of the price of goods sold He is liable to the 
principal for the amount of the biH in the event of its bemg dishonoured 
[Ferrers V Hoftins (1835) 2 C M AR 152] 


Departure from instructions —In Bostocl v Jardine [q) the defen 
dants were authorised to buy a certam quantity of cotton for the 
plaintiff “ Instead of complying with their instructions, they bought 
a much larger quantity for the plamtiff and divers other people,” so 
that there was no contract on which the plamtiff could sue as prmcipal 
Accordingly, ” though a contract was made, it was not the contract 
the plaintiff autlioriscd the defendants to make,” and the plamtiff was 
entitled to roco\cr back a sum paid to the defendants on account of 
the purchase money In an old equity case where a landowner’s 
steward i\as also lessee of part of the property, and m that capacity 
had made profitable arrangements with adjacent owners it was held 
” tha t the bench t he had got as lessee by the use of the property should, 
upon reasonable terms, be acquired for his landlord and not for 
himself ” (rj 

It 13 not an agent’s duty to obey instructions which are unlawful 
If, at a sale by auction, without reserve, the auctioneer is mstructed 
not to sell for less than a certam pnee, he is not hablc to the prmcipal 
for accepting the highest honaf.de bid, though it may bo lower than 
that price (s). 

“ If smy loss be sustained.” — ^Whcrc an agent sells his prin cipal a 

Iq) (1805)3 11 A.C 700 (e) Ilexwell T CAnitH (1776) Coirp 

(f) Ileaunont v liouUbce. (1802) 7 tes 395 
000 COS 



agent’s duty to prixoipal 


goods m breach of his duty below the limit placed upon them by the 
prmcipal the measure of damages is the actual loss which the prmcipal 
has sustamed, and not the difference between the pnee at which they 
are sold and the limit of price placed on the goods Where no loss is 
suffered, the prmcipal is entitled at least to nominal damages, the sale 
bemg wrongful (i) 

The measure of damages where an agent, who had been instructed 
not to part with the possession of certam goods until they are paid for, 
parted with them without payment, was held to be the value of the 
goods the purchaser having failed to pay the price (ti) 

As to the duty to account for profits, see s 216 and commentary 
thereon p G08, below 

Custom o! trade — According to the custom of trade in Bombay, 
when a merchant requests or authorises a firm to order and to buy and 
send goods to him from Europe at a fixed price net free godown, 
mcludmg duty, or free Bombay harbour, and no rate of remuneration 
js Bpecifically mentioned, the firm is not bound to account for the price 
at which the goods were sold to the firm by the manufacturer And 
it docs not make any difference that the firm receives commission or 
trade discount from the manufacturer, cither with or without the 
knowledge of the merchant (t) 

Usage ol the Bombay market known as the pakki adat system ~ 
The following arc the incidents of a contract entered into on jKtkkx 
adat terms 

(1) The patka adalia has no authority to pledge the credit of the 
up country constituent to the Bombay merchant and no contractual 
priMty IS established between (he up country constituent and the 
Bombay merchant 

(2) The up countr) constituent has no indefca«ible right to the 
contract (if nnj ) made b} t he paUa odatia on receipt of the order, but 
the palka adatia may enter into cro •s contracts vith the Bombay 
merchant cither on liis own account or on account of another con 
gtitucnt and thereby for practical purports cancel the same 

( 1 ) VanfAirlAo* T 7't>if(lSa»)**0Ik«a Ckand t jmj I C ^ \ I I 

C33 Ckflafxiikt X (1‘Kr ) IS 1“^ L&h 33’ 

M L. J 3“5 ^fuch It^i Cin *n (■) *> rsn"* Co r lit r. ’Roen 

clum from tie pnncpal expense# la l*C R N 5^ H3 I I *15. 
cunvd m*etjns tontmry to iTvtrBrtJons (t) /asf Pt tr x Cl/ P Ja'xr' i 
ilttliira /Xi# VufiaJJi lal r Kttlen ) Sa IVa 1 
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(3) The paUa alalia is under no obligation to substitute a fresh 
contract to meet the order of his first constituent 

The relation between the ‘pakka adalia and the up country con 
stitucnt is not the relation of agent and prmcipal pure and simple 
The precise relation may thus be described m the words of Jenkins 
CJ - 

I thmk the contract between the parties was one of employment 
for reward, and the incidents proved appear to me to converge to the 
conclusion that the contract of a pakka adatia, in circumstances like 
the present, is one whereby he undertakes or, to use the word in its 
non technical sense as business men on occasion do use it, guarantees 
that dehvGry should, on due date, be given or taken at the price at 
which the order was accepted, or differences paid m effect he under- 
takes or guarantees to find goods for cash or cash for goods or to pay 
the difference 

“ I do not say that there is no relation of principal and agent 
between the parties at any stage , there may be up to a point, and that 
this IS legally possible is shown by MeJlish L J jn Ex parte White (w) 
where he speaks of ‘ a person who is an agent up to a certain pomt * So 
here there may have been that relationship m its common meaning 
for the purpose of ascertaining the price at which the order was to be 
completed, and to this point of the transaction all the obligations of 
that relation perhaps apply But when that stage is passed, I thmk 
the relation is not that of principal and agent, but of the nature I have 
mdicated Into this contract there is imported by the evidence of 
custom no such element of unreasonableness as would compel us to 
reject it on that score ” (x) In Mamlal Raghtmath v. Radhalisson 
Ramjiuan (y) Maclood C J said the only distinction between a pakka 
adatxa and broker who is liable on his contracts is that the former does 
not contract as agent, but as pnncipal , m other words, the pakka 
adalia undextalres business for his principal, but the particular contracts 
by which he carries out that business arc his own affair 


(if) (1870-1871) L R 0 Ch 307, at p 
403 

(ar) Bha^xcandas ^^aTotamdaa \ Kanji 
Deqjt (1906) 30 Bom 205 m app from 
(lOOo) 7 Bom L P 57, Jlha^u-an lat y 
Burjor;. (1917) I P. 15 I \ 29 32 33, 


42 Bom 373, 377 378, 44 I C 281 
See also Chandulal SuLht v Isidhrulhrat 
S«>;a«rat(190j)2DBom 291, Aehrmat 
Dhunmalv Sirnjmal Ooittidram (1907) 
33 Bom 361 

(y) (1920) 45 Bom 3 S 6 62 I C JOl 



Usa^c of the Bombay market known as the kachhi adat system in 
cotton busmess — ^Unclcr the lachhi adat s} stem, when an adatia rccci\ es 
an order from an up country constituent for tie sale or purchase of 
cotton, he sends for a broker and settles the rate ith him The rate 
so settled (s) becomes from that moment binding upon both the adatia 
and the broker, and the broker remains personally bound until he 
brings a party willing to take up the contract Tlic broker in such a 
ease adopts one of two v, a} s he either procures a partj willing to take 
up the contract and introduces him to the adatia, and the party and 
the adatia thus exchange labahs (contracts) with each other , or, 
where the broker has got a contract of his own ready, he agrees to trans 
fer it to the adatia and brings together the adatia and the other part} 
to his {broker’s) contract, and these tno then exchange kabalas with 
each other If, when the part} is brought to the adatia, the market 
rate IS the same as the rate settled b} the adatia with the broker, the 
broker gets nothing beyond his commission If the market rate is less 
than the rate originally settled by the broker, the difference between the 
two rates has to bo borne by the broker and paid to the person with 
whom the origmal rate was settled If, on tlie other hand, it u more, 
that person has to bear the difference and paj it to the broker There 
is nothmg unreasonable m such a usage (a) 

Bombay Silver Market —There is a custom of the Bombay Sih or 
Market for forward contracts that only shroffs arc the ostensible buyers 
and sellers, though shroffs may have and often do have outside princi 
pals for whom they are acting The shroffs when acting for principals, 
work sometimes for lachhi adat and sometimes for paKla adat In the 
case of lachhi adat the adatia shroff guarantees the performance of the 
contract to the other shroff but docs not guarantee its performance to 
his own principal In the ease of pakki adat the adatia shroff, who 
then acts for a higher rate of commission is liable as prmcipal both to 
his own emplo} er and to the other shroff This custom whereby only 
shroffs are the ostensible parties is observed for two reasons agreeable 
to the Marwari shroffs first that on every forward silver transaction 
a commission becomes payable to one or both of the Marwari shroffs , 

(j) Tho rates are settled in consequence the discretion to call for margin m the 
of constant fluctuation in the market Bombay Cotton Market Deiskt v £hit 
whichmay rise or fall every two minutes amcAund 29 Bom L R 147 100 

(fl) Faltrchand Lalchand v Doolub I C 993 AIR lO"? Bom l‘’j 
(?oiin<fj«(1905)7Bom L R 213 As to 
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214.— It IS the duty of an agent, in cases of difficulty, 
Agent’s duty to reasonable diligence in commimi- 

c™me.te™th cTtiHg his principal, and in seeking to 

obtain bis instructions 

There does not appear to be any reported authority in point on 
this section Obviously the rule must be as stated 


215.— If an agent deals on his own account in the busi- 

paf agency, without first obtaining 

accomt^i^b^'T consent of his principal and acquainting 

ness, of agency him With all material circumstances which 
witaout principals 

consent have cotne to his own knowledge on the 

subject, the principal may repudiate the transactions, if the 
case shows either that any material fact has been dishonestly 
concealed from him by the agent, or that the dealings of the 
agent have been disadvantageous to him 

JlluetraCtona 

(a) A dtiects B to sell A s estate B buys the estate tor lumself m 
the name of 0 A , on discovering tbat B has bought the estate for lumseU 
may repudiate the sale if bo oau sbotr that B has dishonestly concealed 
any material fact or that tho sale has been disadvantageous to bun 

(b) A directs B to sell A a estate B, on ioohmg over the estate 
before selling it hnds a mute on the estate trhich is onknoTm to A B 
mforms A that be mshes to buy the estate for himself but conceals the 
discovery of the mine A allowa B to buy in ignorance of the existence 
of the mine A , on discovering that B knew of the mine at the time ho 
bought the estate, may eitbev repudiate or adopt the sale at hig option 


Autkoritative illustrations of the principle here laid down might 
be multiplied almost mdefimtely from the English reports A few will 
suffice for all useful purposes The kind of case given m illustration (a) 
js the most common subject of animadversion, but there is no doubt 
that the rule is general “ ^Vbere an agent employed to sell becomes 
himself the purchaser, he must show that this was with the knowledge 
and consent of his employer, or that ttie price paid was the full value of 
the property so purchased , and this must be shown with the utmost 
clearness and beyond all reasonable doubt ” (x) 

(i) Lord Lyndijurst, Charier V JVe R R at p 3lC In India it seems to Lo 
t-eljan (18ii) ll Cl A T at p 732, C5 an onJinary Question of fact, sco 



AGENT DEALING ON lIIS O'VVN ACCOUNT. 


** It J3 an axiom of the hvr of pnocipal and agent that a broket 
employed to sell cannot himself become the buyer, nor can a broker 
employed to buy become himself the seller, without distinct notice to 
the principal, so that the latter may object if he think proper ’ (y) 

For like reasons an agent for sale or purchase must not act for the 
other party at the same time, or take a commission from him unknown 
to the principal (j) or settle any claim of his against the principal o n 
exorbitant terms thereby to increase bis own profit (a) An agent 
must give his prmcipal “ the free and unbiassed use of his own dis 
crction and judgment *’ (6) 

A prmcipal who socks to set aside a transaction on the ground 
that the pro\usions of the section have been violated must take pro cced* 
mgs for that purpose within a reasonable time afttfr becoming aware of 
the circumstances relied on (c) 

Foglish authorities do not recognise the qualifications added at 
the end of this section (d), and it docs not appear why it was thought 
necessary to add them. The Enghsh doctrine may bo thought to have 
been affected by the well known seventy of Courts of Eqmty towards 
trustees, and to bo m excess of a reasonable standard of ordinary 
commercial justice In fact the special provisions of the Trusts Act, 
ss 61 — 64, are more strmgent However, m Achutha Naidu v OaUey, 
Boxeden cC Co (c) where an agent dealt on his own account m the 
busmess of the agency and bought the goods of his prmcipals m the 
name of a dummy, it was held that the fraudulent concealment of his 
identity and the fact that he was competmg m the same market 
brought the case withm the present section 


JlatMshardas Senarasidas v Tomookhrai 
Bathtihanlal lO** I C 366 A I B 
ID**? Smd 195 

(y) WiUes J in MolUtl r Robinton 
(1870) L R 6 C P at p 655 Local 
usage of a trade or market coutrsTeiung 
the general rule is not buidmg on a 
prmcipal not proved to have known it 
See S 0 in H L (1874) L B 7 H L 
80'> 

(2) Grant v Gold Exploral on elc 
Syndtcalt of British Columb a [1900] 1 
Q B ‘’SS IS a modem example 
(a) Malfira Das Jagan AalA v Jtipan 


I/at Gian Chand (1927) 9 Lah 7 112 

I C ‘•9 AIR 19‘’8 Lah 196 (the 
plauitiBs were m a rmg includmg some 
of tbo buyers for artificial infiatton of 
prcea) 

(6) Ctarle v Tipping (1846) Beav 
284 73 R R 355 361 

(c) Wentworth v Lloyd (1864) 10 II L 
Gas 689 138 R R 315 

(«i) Ex parte Lacey (180“) 6 Ves 
6R R 9 11 

(e) (lO”'*) 45 Mad 1005 69 I 0 
927 
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216 .— H an agent, mthout the knowledge of Ins pnn- 
principaVs n^iit cipal, deals 111 the business of the a<yencv on 

to benefit gamed i D J 

by agent dealing oMn account instead of on account of his 
r”‘“bormo“s'°“of princi|)al, the principal is entitled to claim 
agcjioj agent any benefit which may haie 

resulted to him from the transaction. 

lUuslralwn 

A directa B , Ins agent, to buy a certain liotiso for him B tells A 
jt Cannot be bought, and buys the house for himself A may, on discovermg 
that B has bought the house, compel him to sell it to A at the price he gave 
/or it 

Illustration 

A , acting as B ’s agent, agrees mth C for the sale to him of fifty 
maimds of gram for future delivery A delivers his oum gram to C aa 
against tJie contract Subsequently ho recoivci gram from B for delivery 
to C under the contract, which he sells in the maiLet at a profit B may, 
on discovering these facts, claim the profit from A [Datnodar Das v 
Shtoram Das (1907) 29 All 730 J 


Pnncipal’s rights to profits. — “ It may be laid down as a general 
prmciplc that in all cases when a person is, either actually or construc- 
tively, an agent for other persons, all profits and advantages made by 
him la the business, beyond his ordinary compensation, arc to be for 
the benefit of his employers ’ S A § 211, adopted by the Court of 
Queen’s Bench (/) “ If a person, while holding a fiduciary position 

and acting m that capacity, makes a profit without fully disclosing his 
mterest to those persons towards whom he stands in such a position, he 
must nmount to them /or that profit ' and it is immaterial that 


in acquirmg the profit the agent may have mu the risk of loss (ft), and 

(/) J/orisOTiv TAompsca (1874) L R peculiar righta and duties with the 


9 Q B 480, 485 There arc limits to 
constructii e agency A is a mortgagee 
m possession holding from Z , the morl 
gagor, a power of attorney to manage 
and sell the property M , a subsequent 
morfgagoo with whom A has nothing 
to do, cicrciscs his power of sale A 
IS not Z *8 agent for the purpose of tliat 
sale anil is entitled to become tbo buyer 
without being liable to account to Z 
OJPeial /Isnjnee v D M P i V i'irm 
(1929)7nang 01. 1181 C 025, AIR 
1929 Rang 140 

But the connection of mortgagees* 


general law of contracting parties is 
at best remote 

(g) Stirling L J , Coiia I tea Jl Co 
V Foritwf J1901] 1 Ch 740 700 In the 
particular ease tho plamtiff company was 
field to have no Ti„ht to complain of one 
of its directors having made profit out of 
a contract with tho company, partly 
because of a special provision in the 
articles of association and partly because 
the company was in substance informed 
of all tho material facts 

(A) nWfmms a Sutens (J8f0) B R 
1 P C 352 
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that the principal may have sutFcrcd no mjury (t) Accordingly, if an 
agent for sale receives a share of commission or extra profit from the 
buyer s agent without the knowledge of his own principal the principal 
can recover the sum of money received to his use (j) The principal 
can also rccov cr from the agent and from the person who bribed him 
under the name of commission or otherwise jointly and severally, 
damages for any loss sustained by the principal by reason of entermg 
into the contract eg an addition fraudulently made to the price of 
goods bought tlirough the agent in order to give the agent a secret 
profit Rccov cry of the illicit profit from the agent is no bar to an 
action for further damages against the third person (i) The relation 
which arises m such cases between the agent m default and the prmcipal 
IS that of debtor and creditor, not of trustee and beneficiary (Z) The 
ordmary law of limitation is applicable, the time r unn ing from the 
prmcipal s discovery of the facts (m) and the special rules as to followmg 
trust money into its investments do not apply (Z) But mtciest is 
recov erable on bribes from the date of their receipt (n) 

'Where an agent has m effect bought from his principal a subso 
quent purchaser from the agent with knowledge of the agency is mno 
better position against the prmcipal than the agent himself (o) 

Forfeiture ot commission — An agent who has wrongfully dealt on 
his own account is obviously not entitled to recover any commission 
for the transaction even if the prmcipal adopts it for the prmcipal 
could forthwith recover it back from him under this section or the 
equivalent common law rule Moreover he had no authority to make 
a contract with himself and therefore has earned nothmg as agent (p) 
The prmcipal s option of ratifymg the unauthorised transaction does 
not give the agent any better right 

Knowledge of prmapal — transaction of this kmd may be 


(0 Parler t McKenna (1874) L R 
10 Cb 06 

(j) lb note (/) above 
(i) Mayor of Salford v Leter [ISOIJ 1 
Q B 168 C A 

(l) Lteler <L Co y Stubbs (1890) 45 
Ch Div 1 Poicell T Jones [190j] 1 
K B 11 

(m) MfiropolttanBaniv ffe»rc>»(1880) 


6 Ex Div 319 

(n) Kant y glo Iron Co v Grate (1878) 
12 Cb D 728 Pearson e Case (ISn) 5 
Ch D V 336 

(o) Moltmy v Keman (1842) 2 Dr & 
W 31 69 R R 635 

(p) Salomons r Pender (1865) 3 II & 
C 639 HO R R 651 Joachtnsony 
Meghjeg Vallabkdas (1009) 34 Bom 29"* 
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nppro\cd or ntificd b) the pnncipil (g), but it must be upon full 
disclosure It is not enough for the ngent to toll the principal that he 
Ins some interest of his own Ifc must disclose nil material facts 
mid be prepared to sho^ that full information was gi\ cn and the agree 
merit made u itli perfect good faith Notice sufficient to put the prmci 
pal on inquury ill not do (r) Thus where an ngent employed to buy 
goods ‘sells his own goods to the principal at a price higher than the 
prc\ ailing market rate, the principal is entitled to repudiate the 
tMiicaction, and he is not bound by a ratification made m the absence 
of knowledge that the agent was selling his own goods and was chaigmg 
him m excess of the market price (s) 

It IS open to the principal whose agent has bargained for a secret 
profit or commission to adopt the transaction if he thinks fit, for the 
purpo-^c of suing the third party and recoaenng for hi u'^elf the sum 
promi<Jcd by him to the agent, or any part of it which the agent has 
not rcceucd (0 

Profit not acqaired m course of agency.— There is a decision of the 
Court of Appeal that an agent who, without disclosure, cells to his 
principal goods which were the property of the agent before the com 
mencemont of the agency is not, m the absence of misrepresentation («), 
liable to account for tlie profit made by him or for the difference 
between the contract price and the market value, c\en if the remedy 
of resci^ion is not open to the principal owing to its haaang become 
impossible (i) This decision, though obaiously open to criticism, Ins 
been approaed by the Judicial Conimittcc of the Privy Council m a 
ca-^c Or) where a director of a company purcha-=cd property on his own 
account, and subsequently sold it to the company at a higher price 
without disclosing tlie profit 

Unaulhonsri profits oE agents — \n agent is IwWo to refund to the 
rrmcipsl the amount of “ return eommiasion " received hy him from 


his ‘Jub agent (x) 

(5) Pe lla'lan 1 Ch 765 

(r) 'M R , i>U’»ne t Eryhsli 

(1S74)I..U IS I 1 5^1 6M— 536 citing 
nnd 

#ffin T V C 210 

[*) DamoiirD^isy ^^ctJrow (I'Kl") 

2a \11 -30 

(I) 11 / rrtJje rnnlifi? Co V 

fsrrfti (is'a) a Q R 1) 100 


(tt) As to murcprrsfnUlioD »«> ” 

W» tU. Thtalrt cf \cntt^(S 
2 Ch *^0 

(r) In re Cape lirdon Co (ISSl) - 
Ch Dir 705 \n I «« 

Co T iroolMtia»7)35CK Dvf 400 
(«) WintfV JuUH'> 02 ]A C ^ 
iT]Moyrnr {1S02) 't' ‘ 

23^ 2(»r *n7 Cp Jost^ttr ^ IfaUk 
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Payments authorised by custom. — ^Thc law of the present section 
does not interfere with the customary mode of remuneratmg an agent, 
m certain branches of busmess, by a discount or percentage which is 
ultunatcly paid by the third party and not by his own prmcipal Here 
the agent’s position is almost that of an officer of a market paid by a toll 
on the goods dealt with Such allowances arc constant in brokerage 
and insurance busmess and arc so well known that no special consent 
on the principal’s part is needed to cover them They are mcluded m 
the agent’s general authority to do busmess in the usual manner " If 
a person employs another, who he knows carries on a large business, to 
do certain work for him, as his agent with other persons, and does not 
choose to ask him what his charge will be, and in fact knows that ho is 
to be remunerated, not by him but by the other persons — ^which is 
a cry common m mercantile busmess — and docs not choose to take the 
trouble of inquiring what the amount is, he must allow the ordinary 
amount which agents arc m the habit of charging (y) These charges 
bemg allowed on a fixed scale to all persons employed m that kind of 
business alike, and uotorious, arc not obnoxious to the rule against 
secret profits and corrupt allowances 

Agreements against agent’s duty void —An ngreement between an 
agent and a third person which comes withm the terms of the present 
section, or in any way puts the agent’s interest m conflict with his duty, 
13 not enforceable unless the prmcipal chooses to ratify it ^\^lcre a 
inclita (clerk), without the knowledge of his master, agreed with his 
master’s brokers to receu o a percentage, called suen, on the brokerage 
earned by them m respect of transactions carried out through them by 
the wchla's master, and no exprc’is consideration was alleged or pro\ ed 
by the mehta, the Court refused to imply as a consideration an agree 
raent by the tndUa to induce his master to carry on busmess through 
those brokers, and was of opinion that such an agreement would bo 
inconsistent with the relation of master and sonant Westropp J 
said . “ To support such an agreement would be against the policy 
which should regulate the relation of master and sen ants, and would be 


(lS13)4D^i^\ 4S5. 65nE745.» 
peculiar c»»c of »n ImproTidnit Icmae 
bp Bn spent to s «ub scent of the Mine 
jnneipaN uberr the srent not l«eingin 
f«et empowemf I v sll the pnnnpsfi. 


Sir E. ^u-den m» Li* wtj to set ths 
Slide 

(|r) Grrat Wfttfrn Jnnrttut Co r 
Cssiye (lS-4) L. r 9 Ch. £15. £W. 
Darfjr (1S“6) 3 Ch 1 >t fioj. 
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subversive of that relation, as Buch an airaDgement would render it the 
interest of the servant to connive at conduct of the parties with whom 
his master deals which the servant oi^ht to be vigilant to e^ose and 
to check Ckiuld any one contend that the butler of a gentleman 
here or in London could maintain a suit against a tradesman for a 
percentage on his master’s purchases, snpposmg an agreement to that 
effect *2 It would he agamst all policy , it would place the servant m 
a position inconsistent with the duty which he owes to his master ” (z) 
An agreement whereby the defendant agreed to remunerate an 
executor appointed under her brother’s will out of her own pocket for 
undertakmg the duties of executor, which he declmed to do without 
remuneration, does not create such an mterest at variance with the 
duties imposed upon executors as to render the agreement illegal on the 
ground of public policy (a) The Court said (6) “ It has, however, 

been strongly contended before us that the present contract is agamst 
public policy, because it creates an mterest at variance with a duty 
(see rgerton v Earl Broionlow, 4 H L C 2, 250) , that is to say, if the 
plamtiff be remunerated for his services there will be an inducement for 
him to neglect his duties and to prolong the admimstration instead of 
aotmg With care and diligence We thmi. that there is much force m 
this contention, but at the same time, although an agreement of this 
character may appear to some extent for the above reason to be opposed 
to public policy, we are not prepared to bold that such an agreement is 
necessarily unlawful We think it should be borne m mind that if a 
sole executor, or where there is more than one all the executors, 
renounced, the estate of the testator might go unadmmistered unless 
the executor or executors undertook to accept ofBce on receipt of 
remuneration from a third person, and it is quite possible that more 
pubhc mischief and mconvenien<Jlp might be occasioned by the estate 
remaimug unadministercd than by rewardmg an executor for adnums 
tenng it In the present case it seems to be quite clear upon tho 
evidence that Shajam Kanta would not have taken upon himself the 
duty of executor unless he was remunerated, and we are not prepared 
to say that under the circumstances the agreement entered mto between 
him and the Maharani was imlawful ” 

(r) Vtnayakravv Bansordai {ISIO) 1 Kanta CKaUtrjee (ISOi) 22 Ca\ 14 
B H C 0 C 00 »tpp 1C2 105 ante 

(a) Karayan Ooomart Del>\ v Shajan% (6) 22 Cal pp 20, 21 
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217.— An agent maj retun, out of an} sums recened 
Agents right 01^ accouut of tlic principal m the business 
o°il til® ngeno}, all monejs duo to himself in 
principal 8 account pespcct of ad\aiiccs luadc or expenses pro 
perl} incurred by him m conducting such business, and also 
such remmieration as may be pa} able to him for acting as 
agent 

The right conferred m terms by this section is in the nature of 
retainer, and assumes the agent to have money for which he is account 
able to the prmcipalm his hands or under his control Sec 221 (pp 618, 
619, below) further gives the agent a possessory lien on the principal’s 
property m his custody Nothmg m the Act expressly gives him an 
equitable lien, t c , a right to have bis claims satisfied m priority to 
general creditors, out of specific funds of the principal which are not 
under his control Such a right, howe\cr, may exist m particular 
cases In the special case of a solicitor it is well settled that a judgment 
which he has obtained for his client by bis labour or his money should 
stand, so far as needful, as security for his costs, and he is entitled to 
have its proceeds pass through his hands The Court will not allow 
any coUusne arrangement between parties to deprive the solicitor of 
this benefit (c) But intention to defraud the successful party s 
sobcitor IS not presumed from the mere fact of the action bemg settled 
without his assistance (d) It seems doubtful, however whether this 
rule can properly be regarded as havmg anything to do with the general 
law of agency, and therefore whether it can furnish any safe guidance 
for our present purpose 

Though an agreement eMeied intohetween apJeadarand ius chent 
respectmg his remuneration may be void under the provisions of s 28 
of the Legal Practitioners Act, 1879, if it is not reduced to writing and 
filed in court, the pleader does not, by reason of that fact, lose his right 
under the present section to retam disbursements made by him on his 
client’s behalf out of the sums that may be received by him on account 
of his chent in the case (e) 

The language of this section is not very well fitted to cover damages 


(c) Ex parte Uorruon (186SJ L ,R 4 (rf) The Hope (1883] 8 P D 144 

Q B 153 15C See Cv.Uian}% Sangjihho;/ («) Su6&a Ptllai t Eamasam\ Ayjar 

V Raghouo^ 1 ijpal (1006) 30 Bom 27 (1903) 27 Mad 512 
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and cos^a for wiucii the prmcipal may he liable to indemnify the agent 
under s 222, but it is hardly possible to suppose that it would not be 
held to do so 

Fal^l adat — ^alXa adalia is entitled to the charges of remitting 
to the constituent the profits made by him on the constituent’s behalf 
as an agent is under this section (/) 

Busmess — The word “ busmess ” in this section means the same 
business or a continuing busmess Hence money receiv ed by an agent 
m one business cannot be retained by him on account of remuneration 
alleged to be due to him m a different business altogether which had 
long since been completed fu) 

218. — Subject to such deductions, the agent is bound 
Afcent s duty to to pav to lus principal all sums received on 

pay sums received 

lor principal aCCOUUt 

Mode oi payment — It follows from this rule that an agent to receive 
money has generally no authority to receive anything else as equivalent 
As between the prmcipal and a thud person, a 'et off or balance of 
account between that person and the agent m his own right is not a 
good payment to the agent on behalf of the prmcipal The debtor 
“ must pay in such a manner as to facilitate the agent in transmitting 
the monev to his prmcipal ’ (h) It seems that an alleged custom to 
the contrary cannot be sustained If money is paid to an agent on his 
principal’s account by a person who is also indebted to the agent 
personally, the agent is not entitled to appropriate the money to his 
o\vn debt, but must pay it over to the principal (i) Kor is an agent 
who has received money on the principal’s account entitled to set up 
against the principal claims made by third persona in respect of the 
money (j) 

Payments m respect o! illegal transaction — ^If an agent reccuc 
money on his principal’s behalf under an illegal or void contract, the 
agent must account to the principal for the money so received and 

(/) Kedarmal Bkuramal \ ’Surajmal (1811) 12 M LVt 

6oii»Jra,n(1907)33 Ilom 304 632 67 R R 44" ^haw x 

( 9 ) Snrdfir Muhammad x Balu D<M (1825) 4 R A C 715 23 R R 455 
texindA* (188 j) Punj Rcc no 40 (1821) 0 l‘n c 200 , 

(1) Pearson \ Scoll (1878) 0 Ch 1> 23 R R 671 

102 108 



N\nis \(nsT‘* niMLsinvTioN hicomi*^ dli 


nnnol «p the ill^^plily of ih** conlnct m n jnsttflc-ition fnr willj* 
holfinp piymrnt., which illf'pitity th** oth'T contnetmp pirty hifl 
wiircvl hr pirinp tho mnney (/) Upon thi< pnncipl*' it hi^ b^n hcl ! 
thil nn agent rccciMng from l<*n‘»nt.« which arc ilbgi! un Icr 
the Bcngil Tenmry Actff), or tnon‘’y^ iliic to the pnncipil unflcr a 
wigcnng contricl (tn), is Ixmn 1 un !cr th'* prormons of this f/^tion to 
pis th** f imc to the pnnripi! But this nil" do’s not apply wh''rc th" 
contnrt of agency is il»"U illcgil (n) And it is op"n to nn ng^nt who 
his nKTiKvl mnn^y m rf'»po‘lof a \oi 1 trin'iction, or olhcrwi«" un Icr 
rjch circum.«lincrs thilh" was l»oun 1 to rrpi} it, to ahow m nn nction 
hy the pnncipil thil it his l>c«*n rtpiid to the pcr«on from whom it 
was rcccjs cd (o) 

219. — III the aliscncc of 'ini coiitrut, jiiinieiit 

for the pcrfoninnco of .un net is not due to 

tUr-, l-ml. » ' 

rmttnrratm tlic ngcnt Until the Completion of such net , 

, , , , 

hut nn npont nny del un moncss rccciscd h\ 

him on iiccount of poo<ls ‘.old, nlthoui'li the wliolc of the 
poosls con'*ipncd to him for sde mi\ not hi\c been sold, or 
nltliougli tlio mIc III i\ not be nttu dl\ comjdctc 

»• Spcaal contract hen there is an express cent net pros idmg 

for the remuneration of the agent, the amount of the rcniuncntion nn»i 
conditions under which it Iiccomes pi} able must primird} be nseer 
tamed from the terms of that contnct(p) No other contract mcon 
Fistcnt therewith, whether founded on custom or usage or others isc, 
cm be imjihcd , but ci idcncc of a particular usage inn} be guen for 
the purpose of incorporating proiisions that nrc not inconsistent with 
the terras of the express contract (p) In the absence of an express 


(l) Tenant T HIkjI (1707) I U i. I* 
3 , 4 It It 753 and »co editor • nolo 
there , nhala \aJKY J/ul CAond (1003) 
25 All C30, Paianiappa Chdliar t 
C/.oi:Ialinj>T>» CkeUiar (1021) 4i Slod 
334, CO I C 127 

(/) Aa^rndrotola v Guru Doyal (1003) 
30 Cal 1011 

(m) Bhola Bath t 2Iul Chand, supra 
note (it) 

(n) Syles v Beadon (1870) 11 Ch D 


170 per Jeucl 31 It , at pp 103 el sej 
where tl o earlier casca aro considered ond 
cxplamcfl 

(o) J/urray v J/ann (ISIS) 2 I x 5J3 
"OR It CSO Sheev C/irlaon (1810) 12 
lost C07 , 11 It R 473 In the former 
COSO tho contract under wh ch the pay 
ment was mado was rescinded on tho 
ground of tho agent s fraud 

(p) Green v J/ufes (18C1) 30 L J 0 1’ 
343, 12G R R 894 (if it is agreed that 
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contract, the right to remuneration and conditions under which it is 
payable arc held in English law to depend on the custom or usage of the 
particular busmesa in wbch the agent is employed (5) The same 
prmciple applies m India (r) The words “ special contract *’ m this 
section include a contract arising by implication from custom or usage 

Completion oJ such act.”— '**Tfae question whether or not an 
agent is entitled to commission has repeatedly been htigated and it has 
usually been decided that, if the relation of buyer and seller is really 
brought about by the act of the agent, he is entitled to commissjon, 
although the actual sale has not been effected by him ” (s) In other 
words, the commission becomes due if the broker has mduced in the 
party for whom he acts the contractmg mind, the wiUmgness to open 
negotiations upon a reasonable basis (r) And the right to brokerage 
IS not lost even though a change or modification of the terms of the 
contract is made between the buyer and seller without the mtervention 
of the broker («) A broker employed to procure a loan on property 
becomes entitled to his commission if he finds a party wiUmg to advance 
the money, even “ if the contract were afterwards to go off from the 
caprice of the lender, or from the infirmity of the title " (v) 'Whether 
the other party to the contract ultimately formed has been brought into 

commission stall be payable only m ttie quantum mervtl m respect of a contract 
cTetLt of success the agent cannot claim notcompletod thoughthonon completion 
a quanlum merutl m the absence of was owing to the act of the principal) 
success) Cl iter Y Pone// (1705) 6 T R JBaring y Stanton 1187G) 3 Ch D 602 
320 , 3 R R 1S5 , If arde v Stuart (18oC) (r) Salchdananda DuU \ A rtlya A atk 

1 C B N S 88 , 107 R R 6S2 , Puff JTiUer {lOlTJJ 60 CSif STS, TITT C IW 
tcooil \ Aktrman (18G2) 11 C B N S (s) Per Brio CJ in Ontn r Bartklt 
737, 132 R R 735, Biggs v Gordon (1863)140 B N B 681 , 135 R R 8C8 
(1800)8 0 B N S 638, 125R R 824, (<) Jiluncipal Corporation of Bombay 

ParUr y Ibbdson (1858) 4 C B N S v Cuvergx Uxrjx (1895) 20 Bom 124 
346 1I4R R 752, Clackr Uooci(l8S2} («) 1FMin«on v Jlarhn (1837) 8 C fc 
9 Q B D 27C Ayyannath Cktily y PI, Mansell v Clements (1874) L R 0 
Subramama Iyer (1923) 45 Mad B J 0 P 139 , Lara v HiH (1863) 16 C B 
409, 761 0 750 (broterago payable if N S 45, 137 R R 377. where the onb 
title approved) disputed matter was the construction of 

(q) Bead v Jlann (1830) 10 B & C special terms 
438, 34 R U 473 Broad v Thomas {v)Oreen\ Aucas (1876) 31 L T 7J1, 
(1830) 7 Bmg 99, 33 P. R 399 (custom onappcalSSB T 681, Btshery Breu-itl 
oI Cil) of London Ij n-luch .Inpbrolci. (1878-9)481. J Ei 32 , Bound 

ontilkd to commoaion only in the oral (1002) 30 Col 202 Tlicoo l«-o Lnglul. 
of completion of contracts negotiated by caaca add nothing to tbo lave, wbicb waa 
them held to exclude any cUim even for already settled 




WHEN AGENT S REMUNERATION BECOMES DUE 


relation with the principal by means of the agent’s mtervention is a 
question of fact It is not necessary to establish his claim that he 
should have been the other party’s first or sole source of information (w) 
But m order to establish a claim for commission the agent must show 
that the transaction m respect of which Ihe claim is made was a direct 
result of his agency (x) It is not sufficient to show that the trans 
action would not haa e been entered mto but for his mtroduction Ho 
must go further, and show that his mtroduction w as the direct cause of 
the transaction (y) 

Agent prevented from earning remuneration — If, m breach of a 
contract, express or imphed, with an agent, the prmcipal, by refusmg 
to complete a transaction or otherwise prevents the agent from earning 
remuneration the agent is entitled to damages {z) , and m such case 
the measure of damages where the agent has done all that he undertook 
to do, IS the full amount of remimeration that he would have earned if 
the transaction had been duly completed, or the prmcipal had otherwise 
carried out his contract (a) ^Vhere tiie authority of an agent is 
revoked after it has been partly exercised or after the agent has 
attempted to exercise it the question whether he is entitled to a 
quantum meruit for the work previously done depends upon the terms 
of the contract of agency, and the custom or usage of the particular 
trade or busmess (6) 

Express contract lor remuneration — ^Vhere the terms of remune 
ration are contamed m a wnting the agent is not entitled to re 
muneration unless all conditions imposed by the ^vritmg have been 
fulfilled (c) 


(w) Mamellr Clements (1874) L R 9 
C P 139 Jordonv Bam Chandra Oupla 
(1904)8 0 W N 831 

(x) Bray v Chandler (1856) 18 C B 

718 107 R R 419 Qxbson t Cnek 
(1862) 1 H & C 142 130 R R 425 

Trtbt V Tayhr (1876) 1 C P D 605 
Anlrohus-r ir»cl€7W(1865)4F &F 291 
142 R R 690 

(y) Tribe v Taylor last note 

(«) Turner v Ooldsmxth [1891] 1 Q B 
641, Inchbaldv WtslemBeilyherry etc 
Co (1864) 17 C B N S 733 , Ilthla t 


Cassuttdihai (1922) 24 Bom L R 847 
76 I C 103 AIR 1922 Bom 433 
(o) Priclelt r Badger (1856) 1 C B 
N S 296 107 R B 668 Boberts v 

Barnard (1884) 1 C & E 336 
(6) Queen of Spain t Parr (1868) 39 
L J Oh 73 Simpson r Lamb (1856) 
17 C B 603 104 R R 806 The agent 
must show that there was a contract cx 
press or unpLcd, to pay rcmnncration in 
such a case The burden of proof is on him 
[e)Lalljee Mahomed V Dadabhai (lOlG) 
23Cal L J 100 195, 34 I C 807 
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tnnsit (:). But 'crtere possesaon is obtamed from tie a^t Iv 
fraud (a), or is oitained Tmlawfuny and vritiont Hs consent (6), Hs iea 
is not affected bj* the loss of posse^on. And if possession is ^ven to 
a baDee for safe custody, or for some other purpose consistent Triti tie 
continnance of tie ffen, and tie caKtunstances are such as to siow' tist 
tie acent intends to retain his ligits, the lien trill not be prejndjced by 
his partmg trith tic possession (c). Tie lien of an agent is not affected 
by an order trinding np tie company wio«e agent he is. Therefore 
where tie agent is in possession of property belonging to the compiny 
by virtue of iis hen he cannot be reqmred to deliver up possession to 
tie official liquidator (fl). 

An agent’s ben is extingoi^ed by Ids entering into any agree- 
ment (c), or acting in any character (j), inconsistent with its conrinu- 
ance ; and may be waived by conduct mdicating an intention to 
abandon it (pi "VTietier ti'‘ talong of other seewitr for tie clrim 
secured by the lien operates as a xraiver depend* upon whether, haring 
regard to tie nature of the security, tie position of the parties and ail 
tie other circumstances of tie particular case, an intention to ahmdon 
the hen may be inferred (h). 

The lisn of an agent is not affected by tie circumstance that tie 
remedy for recovery of tie debt or claim secured thereby becomes 
barred by the Statutes of lomitstioa (i), or that tie principal becomes 

(:) Swa T Pym (ISXJ) 1 East, 4 . J«>f* tto lira oa t.O'- d«r^ to- «tns 

5r,,R.49T, Sat}'>iv^T (UTS) ^ 3 , froa tao-lraro-) . In rt I/ivrrnu 

L. r„ K Eq «2. fl*:"**] X Cb 55B. 

fo 1 Tra,7«'r ircoaV-c J E. A ?!. 

15 ^ ITrrts T, Gx^t {1S£«) 6 C. B, X S 2-U 

(1) T, 5l.icErv (1SS5) 7 a A r> (X) i« « Taylir [ISPl] 1 CE «*•'; 
2S7 , 4S Fw R, Sis ; In rt Ca-*<T ) Grxm t, CT.w'v-sjXJ [1 I Cb T2\ 

S3L.J Ch-mo. Jfl»Ti)ji;yuMpS.’«S31Ch.l90(a«o’rtcff 

(0 ^erih TTesfc-Ti Eant r. Ptyrjn tafcsg * t®’ ^ 

nS95]A.C.£5; FaJjt-m t Li'y>t <1S55) d'«=ed to «-a.Te fcis b«a. it 

7 r>s G XL A G US'! , 103 F-. R. ire eritrcsslT Tr^rrrc it, l«yaTi« it i' lis 

(<f) Clxisnb'z’cn ^ T.nnorrv dstj.il ht irtmds to rrUia li- Xin, to 

Sv-asT i'Cs Ca^ XjI (!«■»>} 51 Xiad. ItS. r-icra th- client that «Ti=i is hu «t«5 
(0 T(r^,h T. 13 Q B. ti£e>. t. 

CS.>. 7irv,F-4''S, EmTTpt'TJntr 275. IOR.R. l^X 

r an. n7r,.n.io. (issiinschp sst, FcfrM-of.'.r-r- 

Tit W (ISSS) 5 Xh C. 47'^ *yn (ISC5) L. 1 C- B 
{f)Jv^ (IvSS) m E J Ch. <0 Sr^-* ^ Pe^'rv (17'") 5 VjT> 

rt: , If>rt yat-m (I-.-'! 10 Ch P 729 M , 6 F- R- "IX • Ci.'vm r 
art^r *o- nortrarw la'rt (l''S'')42Ch P-’c 4»*' 
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bankrupt or msolvent (j), nor by any dealing by the principal with the 
property subject to the ben (i), after the ben has attached 

PrinctpaVs Duty to Agent 

222. — The employer of an agent is bound to indemnify 
Agent to be in agamst the consequences of all lawful 

eSSjirecS"°oi exercise of the 

i&wful acts authority conferred upon him. 

Illustraltotu 

(a) n , &t Singapur, under lostnictions from A , of Calcutta, contracts 
with G to deliver certain goods to turn A does not send the goods to 
B , and G sues B for breach of contract B informs A of the suit, and A 
authorises him to defend the smt B defends the suit, and is compelled to 
pay damages and costs and incurs expenses A is liable to B for such 
damages, costs and expenses 

(b) B , a broker at Calcntta, by the orders of A , a merchant there, 
contracts mth C lor the purchase of 10 casks of oil for A Afterwards A 
refuses to receive the oil, and C sues B B informs A , who repudiates the 
contract altogether B defends, but tmsucceesfally, and has to pay damages 
and costs and incurs expenses A Is liable to B for such damages, costs 
and expenses 

[ For tAere, I e, Calcutta,** in illustration (b), we ahonld probably read 
Smgopur" Wlutley Stokes s note, referring to s 230 Or it most bo 
assumed that in some other way B has made himself personally liable on tbe 
contract ] 

Limits of agent’s mdemiuty. — “ If an agent has, tcUhoul his own 
default, incurred losses or damages m the course of transacting the 
busmess of his agency or in followmg the instructions of his principal, 
he will be entitled to full compensation therefor . But it is not 
every loss or damage for which the agent will be entitled to re imburse 
ment from his prmcipal The latter is liable only for such losses and 
damages as arc direct and immediate, and naturally flow from the 
execution of the agency " (1) 

“ The case of Duncan v Ihll (m) is a direct authonty that there is 
no implied promise by a buymg prmcipal to his broker that he will 
indemnify him from the consequences of his own wrong (n), such as 


(j) Pohson T Kemj> (1602) 4 E«p 233 . 
8 R K 631 , The Celia (ISSS) 13 P Div 
62, rzyarteBwf/(18S3)24Ch Div 408 
(I) II fcrf of FfiglanJ Bank v DateSdor 
(16S2) 51 L J Cb 100 , Godin r London 
4$svnnce Co (173^) 1 W B1 103 
(OS ^ 5 33J, ated erpimdo in 


Xhincan v tliU, L, R 8 Ex mt p. 244 
(«)(fS73)L.R 6 Ex 242 
(«) Elhi r Pond [1608] 1 Q B 42^ 
441 Ai to death or insolvroey of the 
pnacipxl Jostifyisg on lanediAte ule 
by » broker who hxa bought oa the 
pnonpol • account with hi* own coacr 
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insolvency (o) [or negligence] (p) or having sold at a loss m breach of 
his agreement with the principal ” (q) 

The right of indemnity extends to losses or liabilities incurred in 
the exercise of the authority according to the rules and customs of the 
particular trade or market m 'which the agent is authorised to deal, 
provided the rule or custom m question is a reasonable one (r), or the 
prmcipal had notice of it at the time when he conferred the autho 
rity (s) , but if the rule or custom is unlawful or unreasonable, and 
was unknown to the prmcipal, he is under no hability to mdeirmify the 
agent agamst the consequences of actmg on it (i) 

Ratification by the prmcipal will cure the agent’s default and 
restore his ordinary right to mdemuity («) 

The present group of sections must be taken as supplementing, 
not as restricting, the rights of an agent under the general law regulating 
contracts of indemnity, for which see Uie commentary on ss 12k 125 
above 


Costs of defending action — Illustration (b) corresponds with in 
English decision, but omits the fact, there treated as matcnal, that the 
agent "Was found by the verdict of the jury to have done what a prudent 
and reasonable man would have done m his own case (v) Perhaps it 
may be thought that this condition is sufficiently imphed m the text 


A imilar condition is expressed m 


see Lacey v Btll (1873) L R 8 Ch 021 , 
as to the broker taking over shares that 
are pcsctiCsUj’ aataarketsifie Be I'txlay 
[1913] 1 Ch 563 C A 
(Q) (1873) I. R 8 Ex 212 
{j>) Lewis V Samuel (18-16) 8 Q B C83> 
70 B R 582 

(j) EUts V Pond, note («), above 
(f) Dans r Boicard (1890) 24 Q B 
D C9l. loung v Cole (1837) 3 Bing. 
N C "21 , 48 R R 783 , Biederman 
V Sime (1807) L R 2 C P 6W These 
were all cases of rules and usages of the 
Stock Exchange but the principle is of 
general application Lx parte Bis/iop 
(ISSO) l5 Ch Div 400 (guarantee given 
by bill broker according to usage) 

(«) Seymour v Bridge (I8S5) 14 Q B 
D 4C0 


8 195 {p 579, above) 


(0 Perry v Barnett (1885) 15 Q B 
Div 38S (custom to disregard the provi 
sroBaoisaActedParhomeDt) WeMropp 
T 5ofom(W(I849)8C B 345, 79R R 
630, seems anomalous as compared 
tho authorities for the general rule, and 
not easy to bnog within any recognised 
exception, d indeed it is consistent with 
She^iBd Corporation v Barclay [1907] 
A C 392 IVe do not think it a practical 
authority in England at this day, or of 
any valno in India 

{«) Bartas v Ribhons (1839) 22 Q R 
Div 2o4 

(t-) Broom v Ball (1859) 7 C B N S 
603, 121 R R 614 ^tnd see 
T Tagliaferro (1855 10 >loo P C 175 
110 R R 21 
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“ Lawful ” — A wngcnngcontnctis\oi(l, not unlawful (sec s 30) 
\\ hen therefore a suit is brought by a betting agent against his principal 
to recoaer a loss on betting paid by the agent, the principal cannot 
cs« ajic liability on the ground that the agent’s act was unlaicful (tr) 
See notes to s 30 under the head ” Agreements collateral to wagenng 
contracts," p 210, above 

C Lf contract with comimssion agent — Though under an ordinary 
r 1 f contract between sellers and buyers, the tender of a bill of lading 
after the contract of affreightment has been dissolved by the outbreak 
of war IS not such a tender as the buyers arc bound to accept, such a 
tender is a good tender when goods arc ordered through a commission 
agent “ on account and at the risk of ” the principal and the prmcipal 
IS bound to accept the tender and pay for the goods " To throw these 
goods on the agent’s hands and leave them to bear the loss which has 
ansen by reason of the outbreak of war while the goods were in transit 
appears to be entirely opposed to, and inconsistent with, the general 
principles of the law of agency ” (x) 

223. -Where one person emplo}s another to do an act 
and the agent docs the net in good faith 

Agent tobom , •. . . 

demnificd against tlio cmplojcr IS liable to indcmnif) the agent 
^"done^gooi Against the consequences of that act though 
it cau«e an injury to the rights of third 

persons 

Jllatfraltons 

(a) A a decree holder and entitled to execution ol B s goods requires 
the of&cer of the Court to seize certain goods representing them to be the 
goods of B The ofScer seizes the goods and is sued by C the true owner 
of the goods A IS liable to indemnify the ofTcer for the sum which he is 
compelled to pay to C in consequence of obeying A s directions 

(b) B at the request of A cells goods m the possession of A but 
which A had no right to dispo«o of B does not know this and hands over 
the proceeds of the sale to A Afterwards G the true owner of the goods 
suesB and recovers the Taluc of the goods and costs A is hablo to indem 
nify B for what he has been compelled to pay G and for B a own expenses 

Illustration (a) seems to have been suggested by the observations 
of the Court of Exchequer Chamber on similar facts A judgment 

(te) Dtkarx Lai v i’ar6Au Lai (1908) Oajjtla (1004) 14 Mad L J 326 
Punj Rec no 79 , Shibho Mai r Laeh (x) Harry Meredith v Abdulla Sahb 
mun (1901) 23 All 165, Chelhtr (1018) 41 Mad 1060, 491 C 196 
ic 40 
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creditor wlo requires an officer of the law to take specified goods, 
pomtiag them oat as tie goods of the debtor, mates that officer his 
agent, and must indemnity him if, acting in good taith, he comnuts a 
trespass in obeying the instructions (y) 

Unlawful acts The precedmg section deals mti indemnity 
against the consequences of lawful acta . this section with the conse 
qnences of unlawful acts done in good faith It is clearly settled that 
an agent cannot claim indemnity m respect of acts which he knows to 
he unlawful, even if they are not cnmmal, whether on an espress or 
implied promise (2) Any such pronuse is void as hemg contrary to 
public policy 

224.— IVTiero one person employs another to do an act 
Non liability ot wlucli IS CTimmal, the employer is not hable 
™^'?”cnmSi agent, either upon an express or an 

implied promise, to indemnify him against 
the consequences of that act 

llluslraUont 

(a) A eraplojs B to beat C and ap-eee to mdemtu/j bjin sgaiRSt all 
comefiueacei of the act B thercupoo beat*} C and has to pav damages 
to C for so doing A is cot liable to tndcmtufj B for those damages 

(b) B tl e proprietor of a newspaper publishes at A areguest alfbcl 
upocC m the paper acdA agrees to wdemmly B againtt the cooscguenccs 
of the publication and all costs and damages of onj action m respect thereof 
B Is sued by C acd has to pay damages and also meurs expenses A is 
not j;ablc to B upon the inderomtjr 

Tlve rule in the teat is elementary lUustration (b) seems to 
assume that every libel for which damages can be recovered is also a 
ct me, or, m other words, that defamation as defined m the Indian 
Penal Code moludes all the cases m which a cml action for injurious 
words 13 mamtamable m British India We are not aware ol any 
authority for such an assumption An indemnity against damages ior 
libel 2S now a common clause in agrceinents with publishers in England, 


Coffins T £fafU(l8U)5Q B 
829 830 ClB R GsO 003 

(i) Illegal insurance AllUns ▼ Jvpe 
<1877} 2 C P B 375 Illegal payment 
/n Tt Parler (1853) 31 Ch Dir 40S 
Purchase of emupglcd goods Ex parte 
VafAer{1797)3\cs 373 MUx Oibbtnt 


(1631) 2 A AE 67. 41P B 3S1 On 
thw and tbo following section cp Jfnd 
V5» Thaictr v Jar iJ««ain liydof Biidv 
(1925; 88 I C 9S9 where the only quM 
lion was whether there was any il)cga)«\y 
at all 
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and we have not heard of any one suggesting that such a term is invalid 
as bemg against public policy Probably the true construction of the 
section 13 that it only appbes where the act is criminal on the part of 
the agent, which in most cases would amount to the same thing as 
saying that it must be cmninal to his knowledge The rule could 
hardly be held to apply to a crime committed by means of an innocent 
agent 

Compensation to 225.— TIic principal must mike com- 

SuSdX'pnZ pensation to Ins agent m respect of injury 
cipai a neglect causcd to such agcnt by the principal’s 
neglect or want of skill 

IllustraUon 

A employs B as a bricklayer in boiIiBng a bouse and puts up tho 
scaffolding himself Tho scaffolding is nnslulfully put up, and Bum 
coosequenco hurt A must make compensation to B 


This, as a general rule, needs no proof or illustration But tho 
agent may be disentitled to relief if the injury was due to hjs own 
contnbutory negligence This subject belongs to the law of civil 
wrongs , tho English law must bo sought m works on tho law of torts 
or m monographs on negligence, of which the late Mr Thomas Beven’s 
is the most learned and complete It cannot be usefully discussed or 
stated here The same remark applies to the defence of " common 
employment," which, however, is not applicable to cases where the 
negligence is the employer's own Sections on these matters were in 
the ongmal draft of the Indian Law Commissioners, but were omitted 
at a later stage, presumably as not being appropnato in a Cootract Act 
For the modem law of workmen’s compensation, see Act of 1923 
An agent is not, generally speaking, entitled to sue the prmcipa! 
on any contract made on his behalf, c\ en if the agent is personally liable 
on the contract to the third party If a merchant resident abroad 
employs an agent to buy goods, and the agent buys them and gives his 
own acceptance for the price, he cannot sue the prmcipal as for goods 
sold, because the contract between them is not one of buying and selling, 
hut of agency (a) Similarly, jf a broker buys goods on behalf of 
an tmdisclo'od principal he cannot sue the prmcipal for non accept 


(a) Stymemr r PytUam (ISl*) 1 B A Aid. 14 
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ance of the goods (6), or for goods bargained and sold (c) His only 
remedy is an action for indemnity under s 222 (p 623, above) There 
IS an exception to this rule in the case of policy brokers, who, by custom, 
are entitled to sue their prmcipals for premiums due under pohcies 
effected on their behalf, though the brokers may not have paid the 
premiums not settled with the underwriters in respect thereof {d) 

of agency on contrads with third ‘persons 
226. — Contracts entered into through an agent, 'ind 
Enforce ment obligations arising from acts done by an agent, 
?ageS’^''cor enforced in the same manner, and 

tracts have the same legal consequences as if 

the contracts had been entered mto and the acts done by the 
prmcipal in person 

llliMraiioni 

(a) A bays goods from B knowiog that he is an agent for their «ale 
bat not knoTong Trbo is the principal B s principal is the person entitled 
to claim from A the price of tho goods and A cannot in a snit by the prm 
cipal Set oS against that claim a debt due to iumself from B 

(b) A being B a agent mth authority to receive money on hts behalf 
rccoires from C a sum of money duo to B C is discharged of hts obi gation 
to pay the sum in question to B 


This section assumes that the contract or act of tho agent is one 
which, as between the prmcipal and third persons, is binding on the 
principal If the contract is entered into or act done professedly on 
behalf of the prmcipal, and is within the scope of the actual authority 
of the agent, there is no difficulty It is immaterial m such a case what 
may be the motive of the agent The principal is hound though the 
contract may he entered into or act done fraudulently m furtherance of 
the agent’s own interests, and. contrary to the interests of the principal, 
provided tho person dealmg with the agent acts m good faith (e) This 


{h)Ttlleyv 5Aund (1872) 25 L T 68 

(c) White V BencUndorff (1873) 29 
L T 475 

(d) Pmter ▼ B Uchtr (1820) 6 Hi & It 
327, 34 R B 432 

(e) Ilamhro x Burnand (lOM) 2KB 
10, vshctc autbotily was given to under 
write policiM of insurance in the name o! 
the principal according to tho ordinary 
course of business at Lloyd ■ and the 


agent, m fraud of tho principal under 
mote certain guarantee policies In this 
case tho onthority was in writing hut 
thcrodocs not appear to bo any distinction 
In thoapphcation of tho principle between 
a written and a verbal authority See 
also Fajil llaht x fast Indtan Jlatltcny 
Co (IWl) 43 All C23 04 I 0 608 

air 1922 All 324 
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docs not dcjKjnd on the principle of cstopjicl, nnd it i<? immaterial 
^\lJclhc^ the third 2 >crson has any knowledge of the existence or extent 
of the agent’s actual authority or not (/). With regard to contracts and 
acts which arc not actually authorised, the principal may be bound by 
them, on the principle of estoppel, if they arc within the scope of the 
agent’s ostensible authority ; but in no ease is be bound by any im» 
authori«ed act or transaction with respect to persons having notice 
that the actual authority is being exceeded. This subject is dealt with 
by 8. 237 (p. 655, below) and the commentarj’ thereon (j) 

The expression “contract” includes a promissory note. A. 
authorises B. to execute a proraissoiy note on his behalf in favour of 
C, B. executes the note by putting a mark described in tbc note as 
“ nishani (mark) of A,” A is bound by tbc note (A) 

This section docs not touch the conditions under which the agent 
can sue or be sued on the contract in bis own name, as to which see 
S3. 230—231, pp. C31-G52, below. The principal must be able to 
show that the third party dealt with the agent as such (»). 

227. — When an agent docs more than lie ib authorised 
Pnijcipii how to do, and when the part of wlmt lie does, 
is w ithin his authority, can be separated 
authoniy. which is bcyond bis authority, 

so much only of what he docs as is witliin his authority is 
binding as between him and his principal. 

lUutIratum, 

A , being owner of a ship ika<} cargo, autborucs U to procure an usuraucc 
lor 4,000 rupcca oa Iho ship B procures * policy tor 4,000 rupees on Iho 
ship, and another for the liko earn on the cargo A u bound to pay the 
premium for tho policy on the ship, bat not the premium for the policy 
on the cargo 

“ The principal is not bound by the unauthorised acts of his agent, 
but is bound where the authority is pureued, or bo far as it is distmctly 
pursued " : S. A. § 170. This and the following section must be read 
subject to 8. 237 (below, p. G55). 

(/) See last note. (A) Challa BaUxyya v. A'anupartAi 

Ig) Seo also s 178 as to pledge by ( 1017 ) 40 Mad 1171, 44 I G 813 
mercantile agent and 8 178a as to pledge (») SitM v Bond (1633) 8 B A Ad 
by person in possession under voidable 389, 39 R R. 811 
contract, pp. 518-558, below. 
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228.-^^^1610 an agent does more than he is authorised 
boSSLxc”°s ‘5°- does beyond the scope of 

“epS authority cannot be separated from uhat 
i^tie IS Within it, the prmcipal is not hound to 

recognise the transaction 


niuslralton 

A authorises B to buy 600 sheep for him B buys 600 sheep and 200 
Iambs for one sum of 6,000 rupees A may repudiate the whole transaction 


The law declared m this and the preceding section is concisely 
illustrated by an English case where B , an insurance broker at Liver 
pool, was authorised by A to underwrite policies of marine insurance 
m his name and on his behalf, the nsk not to exceed £100 by any one 
vessel B underwrote a policy for Z , without A ’s authority or know 
ledge, for £150 Z did not know what the limits of B ’s authority were, 
but it was well known m Liverpool that a broker’s authority was almost 
invariably limited, though the limit of the authorised amount m each 
case was not disclosed The Court held that A was not liable for the 
insurance of £150 which he had not authorised, and the contract could 
not be divided so as to make him liable for £100 (j) The only argu* 
ment to the contrary was that m the circumstances B must be regarded 
as a general agent whose powers could not be limited by any private 
instructions 

Further illustrations are supplied by Indian cases A authorises 
B to draw bills to the extent of Bs 200 each B draws bills m the 
name of A for Ks 1,000 each A may repudiate the whole trans 
action (I) 

A mstructs B to enter mto a contract for the delivery of cotton 
at the end of January B eaters into a contract for delivery by the 
middle of that month A is not bound by the contract, and any 
custom of the market allowmg B to deviate from A ’s instructions will 
not be enforced by the Court (^) 


{j) Baines V itciny (18C6) L R lEx 3KB 2S2, C A 

320 The law IS the Bamo if Clio agent IS (1) Premabhat r Brown (1873) 10 
authorised to raise not less than a certain P II C 319 

aum on the security of documents of title (/) iriapa Aflyul > Ktshavji 

and docs raise less Pryv iSrt<I/is [19121 (I8il) 8 B 11 C A C 10 
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229. — Any notice given to or information oTbtamed by 
, the agent, provided it be given or obtained 
notice given to m the couTse of the business transacted by 
him for the prmcipal, shall, as between the 
prmcipal and third parties, have the same legal consequence 
as if it had been given to or obtained by the prmcipal. 

lUuslrattoM 

(a) A 18 employed by B to buy from C certam goods, of wlucli C is 
the apparent owner, and buys them accordmgly In the course of the treaty 
for the sale, A learns that the goods really belonged to D , but B is ignorant 
of that fact B is not entitled to set off a debt owing to him from C agamst 
the price of the goods 

(b) A 13 employed by B tobnyfromC goods of which C is the apparent 
owner A was, before ho was so employed a servant of C , and then Icamt 
that the goods really belonged to D . but B is ignorant of that fact In spite 
of the knowledge of his agent, B may set off agamst the price of tho goods a 
debt owing to him from C 

[In illustration (b) it must bo understood as the fact was in the corre 
spending English case mentioned below, that C is D ’s factor scllmg m his 
o\\'n name, and there is no question of fraud ] 

Tho rule laid down m this section is intended to declare a general 
principle of law “ It is not a mere question of constructive notice or 
mfetence of fact, but a rule of law which imputes the knowledge of the 
agent to the principal, or, in other words, the agency extends to receiv- 
ing notice on behalf of his principal of whatever is material to be stated 
in the course of the proceedings ” (m) 

But by the terms of the present section, which are cited m the same 
judgment, the application of the prmciple is limited by the condition 
that the agent’s knowledge must have been obtamed “ m tho course of 
the busmess transacted by him for the prmcipal ” (n) This is further 
enforced by illustration (b), which appears to be taken from a decision 
of the Court of Common Pleas m 18C3 Here the general rule was laid 
down as bemg “ that whate\er an agent docs within the scope of his 
employment, and whatever information comes to him m the course of 
his employment, as agent, binds his principal ” (o) This limitation, 
howe\er, was rejected by the Court of Exchequer Chamber, which 

(m) Judgment of Judicial Committee 31 1 A 179, 1S4 

in Rampal Stngh v Balbhaddar Singh (o) Zlresier v Aonrood (1863) 14 C B 
(1002) 25 All 1, 17, L R 20 I A NS 5”4, 6S7, per Erie CJ Willes J 
203 and Keatmg J delivered judgments to 

(n) Seo Chabddaa Lalloobkai t Dayal the same effect 
iincji (1007) 31 Bom. 666, 6S1 , L R 
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unanimously reversed the decision of the Common Pleas, and held that 
the buyer was not entitled to set o£E a debt due to him from tie factor 
We thmk, ' the Court (p) said, ‘‘ that m a commercial transaction of 
this description, where the agent of the buyer purchases on behalf of 
his principal goods of the factor of the seller, the agent havmg present 
to his mind at the time of the purchase a knowledge that the goods he 
IS buymg are not the goods of the factor, though sold 222 the iactor's 
name, the knowledge of the agent, however acquired, is the knowledge 
of the principal ” Thus the law of Bntish India on this point follows 
the reversed decision of the Court of Common Pleas It may have been 
a deliberate preference, or it may be permissible to conjecture that tie 
section was ongmally drafted in 1864 or 1865, before the report of the 
case in tic Exchequer Chamber was published, and that report was 
afterwards overlooked Probably the difierence is seldom of practical 
importance, but it seems meonvement that such a difierence should 
exist between English and Indian law without very strong reasons 
The following are illustrations from the English authorities of the 
rule stated in the section An agent of an insurance company havmg 
negotiated a contract with a man who had lost the sight of an eye, it 
was held that the agent’s knowledge of the fact must be imputed to the 
company, and that it could not avoid the contract on the ground of 
non disclosure thereof by the assured (j) A ship sustained damage in 
the course of a voyage, and the master subsequently wrote a letter to 
the owner, but did not mention the fact of the damage It was held 
that the master ought to Lave communicated the fact, and, the owner 
having insured the ship after receipt of the letter, that the insurance 
was void on the ground of non disclosure (r) When the knowledge of 
an agent is imputed to tie prmcipal, the principal is considered to ia^ c 
notice as from the tune hen he woxUd have recei\ cd notice if tic agent 
had performed his duty and co mm unicated with him with reasonable 
diligence (s) 

(jj) Pollock C B , Crompton J , Dram Ca [I8fl2J 2 Q B 531 
^^ell B,Channcll B, Blackburn J, and (r) G/adJtone T Amy (181J) 1 M 
SheoJ S C mEx Cb ISW 17 C B 35. 14 U R 3D2 Anil bco I tlJieritrl 
S 4CC, 481 Thu is contrary to t J/(ilAcr(n85) 1 T R 12, IR R 
Story'a opinion (S A § HO), but u (18e7>L R 

accepted by bu later editors and in 2Q B 511, ^ibcro it was liolJ under Ibo 
^Vinerican decuions to which they refer particuUf circumstancca that the agent 
(y) JJaux/ft ' Z/ondon, ele , Aesurance ought to have telegraphed 
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fact ttat an agent has an interest in concealing facts from hig prmcipal 
IS not sufficient to prevent his know^ledge of those facts from being 
imputed to the principal, if it is his duty to communicate them {y) 
AVhere, however, the person seeking to charge the prmcipal with notice 
was aware that the agent mtended to conceal his knowledge, such 
knowledge will not be imputed to the principal ( 2 ) 

It IS to be observed that notice through an agent is not the same 
thing as constructive notice and should not be confused with it The 
agent’s knowledge is imputed to the principal without regard to any 
question of what the principal m person knew or might have known 
Such IS not the nature of constructive notice A man is said to ha\ e 
constructive notice of that which he is treated as havmg known because, 
though not proved to have actually known it, he might and ought to 
have known it with reasonably dibgent use of the means of knowledge 
at his disposal Now an agent’s constructive as well as his actual 
notice may he imputed to the principal in any fa-ansaction where con 
structivo notice has to be considered at all (g) On the whole, then, a 
man may have notice either by himself or by his agent, and that notice 
may be either actual or (m an appropnatc case) constructive 

Ageat cannot 230. — In the abscnce of any contract to 

nor be bound by’ that effect, an agent cannot personally enforce 
SKf°princ%ai* Contracts entered into by him on behalf of 
Ins principal, nor is be personally bound by them 

Such a contract shall be presumed to exist in the fol 
leaving cases — 

Presumption of (1) whcic thc contiact 13 made by an 
agent for the sale or purchase of 
goods for a merchant resident abroad , 

(2) nhcre the agent does not disclose thc name of lus 
principal , 

(3) where the prmcipal, though disclosed, cannot be 

sued 

0) rolland V Hart (1871) L R 0 Ch constructive notice do not apply to com 

r78 Bradley v Bicfes (18"8) 0 Cb D mcrcial transactions see per Lmdlcy 

180 Dtzons Jhneh last nolo I*"! m Maneletter Trust v lurvess 

()Sharre\ 1 07 (18C8) 17 W R 05 [1895JSQ B MO CI5 

(o) That tlio cquitalilo rcGnements of 
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Principle of the rule and exceptions — The test question m cases 
within the principle of this section is always to whom credit was given 
by the other party, or, if that cannot be proved as a fact, to whom it 
may reasonably be presumed to haac been gnen Thus, in the cases 
here specially mentioned, the party cannot be supposed to rely exclu 
sively on a foreign principal whom, by general mercantile usage, the 
agent’s contract is not understood to bind, or on a person whose name 
he docs not know, and whoso standing and credit he therefore cannot 
^ erify, or on a person or body who, for whatever reason, is on the face 
of the transaction not legally liable For the general rule it is needless 
to multiply authorities “ Ordmarily an agent contractmg m the name 
of his prmcipal and not m his otvn name is not entitled to sue, nor can 
he be sued, on such contracts ” “ When m raakmg a contract no 
credit 13 gi\ cn to himself as agent, but credit is exclusively giv en to his 
prmcipal, he is not personally liable thereon ” S A §§ 2G1, 263, 271, 
391 The rule applies although the agent knows that the contract is 
one that ho has no authority to make on behalf of the prmcipal, and 
makes it fraudulently Even m that case he cannot be sued on the 
contract if it is professedly made by him merely m his capacity as 
agent (i) 

Contract to the contrary — kVhether an agent, apart from the cases 
specially mentioned, is to be taken to have contracted personally, or 
merely on behalf of the prmcipal, depends on what appears to have been 
the mtention of the parties, to be deduced from the nature and terms of 
the particular contract and the surroimdmg circumstances (c) In the 
case of oral contracts the question is purely one of fact [d) If the 
contract is m writmg, the presumed mtention is that which appears 
from the terms of the written agreement as a whole (e) Where, m an 
agreement to grant a lease, the agent was described as makmg it on 
behalf of the prmcipal, but m a subsequent portion of the document it 
was provided that he (the agent) would execute the lease, it was held 

(6) Lticta T hichoUm (1852) 18 QB I»R7HL17 Jones t Lillledah 

603 , 88 R R 683 , Jenlina t Hvtchtn (1837) 1 N & P 677 45 R R 612 , 

son (1849) 13 Q B 744 , 78 R R 600 Long t ZltHar (1879) 4 C P Div 650, 

But ho may be sued for compeosation WxUvimsm v Barton (1862) 7 H 3: N 

under s 235, or in an action of deceit 699 l^CR R 751 

(c) Sec Bowstead on Agency Ttb ed (e) Spoilt v Laiender (1821) 6 5Ioo 
PP SSStqq 2"0C P , 23 R R 608 

(i) Laleman t Hounislep^en (1874) 
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that he had contracted personally although the premises belonged to the 
principal (/) A contract in the foHovnng form " We the undersigned, 
three of the directors, agree to repay 5001 advanced to the 
company,” wa'3 held to he a personal contract on the part of the 
directors (p) On the other hand, a contract m the terms ” I undertake 
on behalf of A (the principal) to pay, etc signed by the agent, was 
held Hot to involve personal liability [h) A broker selling expressly on 
account of a known prmcipal wiU not be liable to him for the price, 
although the buyer is undisclosed and described in the sold note as "mj 
prmcipal ” (i) 

An agent who signs a contract m his own name without quahfica 
tion, though known to be an agent, is understood to contract personally, 
unless a contrary intention plainly appears from the body of the 
instrument (j), and the mere description of hini as an agent, whether 
as part of the signatiure or m the body of the contract, is not suflicient 
indication of a contrary intention to discharge him from the liability 
mouired by reason of the unqualified signature (^:) On the other hand, 
if words are added to the signature indicating that he signs “ as an 
agent,” or on account or behaif of the principal, he is considered not to 
contract personally, unless it plainly appears from the body of the 
contract, notwithstanding the qualified signature, that ho mtended to 
make himself a party (0 The authorities m support and illustration 
of these rules of construction are very numerous (m), but the rules arc 
well established, and the ease m the House of Lords which we shall 
immediately cite has probably superseded 6c\ eral of the earlier ]udg 
mcRts Where an agent signed a charter party m his own name with 
out qualification he was held personally bahle, although be was do 


(fi Nortffa V Berron (1825) ICAR 
Gt8» 28 R B 797 Aod 6co Tanner 
V Ciusltan (}S55) 4 E AD BUI , 99 
B R 637 

(j) r CWp«n{l881)CQ B D 

BID 

(A| Boicnman r WUlvims 7 

Q B 103 , CS B R 413 Op Ivtson T 
C(jtnn9(on(l€23)lB &C ICO. R 
311 

(,) SauthuxH V Bovditch (IS70) I C P 
Div 674 

(i) T 5entor (IS41) 8 M Alt 


834, 63 R R 884, Fairha v lenlon 
(1870) li R ORx 1D9. CaHerv BobtU 
(1871)L R 60 r 480. DuHcwiv ilarisf, 
</87l)L R 60 P 351 

(A) lloVyh ▼ Monzanoa (1879) 4 I* 
D 101 » Ilulcfeion v Eaton (1881) 13 
Q B Dir 861 

(I) Deelandea v Gregory (l8CO) 30 
L J Q D 3S, Jtedpath r » *gg (IpCO) 
L R 1 Ex 336 

(iw) Sco Bo<«'atcad on Ageocj, * 

pp 300 »g1 
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scnbcd as an agent for named principals (n) A similar decision was 
gia cn in a ca^c where the agent was described in a body of the contract 
as " consignee and agent on behalf of ” his principal, naming him (o) 
On the other hand, the a\ords “ on account of ” (p) or “ on behalf of ” 
(j) a named principal in the body of the contract are sufficient to 
exclude personal liability, not withstanding an unqualified signature , 
and words of description m the body of the instrument, such as " char- 
terer,” which might maho the agent personally liable without a clear 
qualification of the signature, will not counteract such a qualification (r). 

Oral evidence of intention is not admissible for the purpose of 
discliargmg an agent from liability on a written contract, from the 
terms of which he appears to ha\c mtended to contract personally (s), 
although it has been held m England that he is entitled, by way of 
equitable defence, to prove an express oral agreement that, having 
regard to his bemg merely an agent, he should not be sued on such a 
contract {t) But where the terms of the written contract are such as 
not to import a personal liability on the part of the agent, oral evidence 
may be given to show that by the custom of the particular trade an 
agent so contractmg is personally liable, either absolutely or condition* 
ally (u), provided the custom is not inconsistent with the express written 
terms (v) 

Thus where a firm of brokers entered mto a contract ” for princi* 
pals ” for the sale of gunny and hessian, oral evidence was allowed to 


(n) Parltr v Wmlow (1857) 7 E & B 
912 

(o) Ktnntdy r Qounia (1823) 3 D & 
R 603 , 26 R B 016 

(p) Oadd T Eemghton (1876) 1 Ex Bit 
357, C A , disapproTing Fatct t WaUrr 
(1870) L R 6 Ex 173, where the words 
were " as agent for * a named principal 

(?) Ogden r Hall (1879) 40 L T 751 

(r) Lennard v Pobtnson (1855) SEA 

B 125, IS overruled, and Houghton 

(note (c) above) approved Unwereal 
Slenm A QnjQhon Co v James iIcKrfne 
<t Co [1923] A C 492 The contract, 
including the terms of the signature, is to 
be construed as a whole , see Lord 
Sumner’s opimon 

(s) Higgma t Senior (1841) 8 M A W 


834 68 R R 884 , Boldxng v Elholl 

(I860)6H AN 117, 120R R 604 
(I) Wake T Harrop (1862) 1 H A C 
202 , 130 R R 461, affg 6 H A N 768 
(a) Seo Pike v Ongley (1887) 18 Q B 
D 708, citmg and snmmarising former 
decisions Sneh a custom may mahe the 
agent liable as well as the principal but 
would be bad if it purported to make him 
exclusively liable The existence of any 
such custom is of course a question of 
fact , cp [1923] A C 496 
(a) Barreto v Dyaer (18S4) 13 Q B 
D 635, where a clause providing that the 
agents (brokers) shonld act as arbitrators 
m the event of dispute was held inconsis 
tent with a custom making them per 
Bonally liable 
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allow that by custom of the trade m gunny and hessian m Calcutta 
brokers were personally liable both to buyers and (jo) sellers 

Agency coupled with interest — ^It la also settled law that when an 
agent has made a contract m the subject matter of which he has a 
special property ho may, oven though he contracted for an avowed 
principal, sue in his own name ” {x) Such is the case of a factor (y), 
and of an auctioneer, who “ has a possession coupled with an mtcrest m 
goods which he is employed to sell, not a bare custody, like a servant or 
a shopman,” and a special property by reason of his lien (s) Con 
versely the auctioneer may be liable to the buyer for neglect to deliver 
the goods (n) or to an outstanding true owner for conversion (ft), and if 
the sale has been advertised as being without reserve, the auctioneer 
IS deemed to impliedly contract to accept the o5cr of the highest bona 
fide bidder and is liable to him in damages if he accepts a bid from the 
vendor (c) 

The like rule is laid down by Indian Courts “ 'Where an agent 
enters into a contract as such, if he has interest in the contract, he may 
sue m his own name ” (rf) This is not a real exception to the rule hid 
down at the begmnmg of the section, the agent being m such a case 
virtually a principal to the extent of hia interest in the contract 

AVhenever an agent has entered into contract m such terms as to 
bo personally liable ho has a corresponding right to sue thereon (c), and 
this right IS not affected by his principal’s renunciation of the con 
tract (/) Policy brokers also arc entitled by custom to sue m their 
own names on all policies effected by them {g) But the mere fact that 

(u) Joy Lall <L Co v Monfnotha Aalh 24M(i(3 130 
(191C)20C W N 305, 35 1 C 3 (e) Coole \ Ihlaon (1850) 1 C P 

(*)2Sm L C 378 (13tlicd) N S 163 , Agacio r Forbes (1801) U 

(t/) Snea v Freicoll (1743) 1 Atk 248 Moo PC IGO , Robertson \ U ml (1853) 

Fis/er V Marsh (1805) 0 B & S 411 8 Lt 299 01 R R 497 

(-) IliWiama v MRUnQlon (1788) 1 (/) 5/ort v (1831) 2 B t 

IT B1 §I 2R R 724 A«l 0C2 (broker who ha 11 ought goods 

(o) Hool/ev ITon!«(1877)2Q B D 355 jn hw own name held entitled to recover 
(6) Consolidated Co v Curus A. Son damages for non deliver}, though the 

[1892] 1 Q B 495 The material part of principal with the broker 6 aequieiccnee 

ihojudgmentin Uil/iamsT MRUngtonia ha 1 renounced tl o eontmet) 

quoted at p 4D9 {g) Provincial It^suranee Co r 

(c) Wartov, v Uamson (1858) 1 F & (1874) I R CP C 221 Oom v Jim* 

F 295 309 117 R R 219 227, (1810) 12 Last 225 11 R R 30" 
Iltallty V Aetc/on (18S1) 10 Ch Dtv 320 Kenungtm v IngUs (180") 8 Fast 273 

(d) Subrahmania v Sarayannn (1900) OR R I3S 
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an agent is acting under a del credere commission docs not give him the 
right to personally enforce a contract which he is not otherwise entitled 
to enforce (A). 

Right of agent to sue for money paid by mistake, etc.— An agent 
may in Iiis own name sue for tlie recovery of money paid on his princi- 
pal’s behalf tmder a mistake of fact, or in respect of a consideration 
which fails, or in consequence of the fraud or other wrongful act of the 
payee, or otherwise under circumstances rendering the payee liable to 
repay the money (i) 

Presumed exceptions : Foreign principal.— This is based on con- 
venience and general mercantile usage. In the case of a British mer- 
chant buying for a foreigner, “ according to the universal understandmg 
of merchants and of all persons m trade, the credit is then considered to 
be given to the British buyer, and not to the foreigner ” (j) ; for “ a 
foreign constituent does not give the commission merchant any 
authority to pledge his credit to those ” with whom the commissioner 
deals on his account (A). Here, unless a contrary agreement appears, 
the foreign principal is not a party to the contract at all, and can 
neither sue {1) nor be sued (m) on it. The question was origmally one 
of fact (A), but at this day doubts m particular eases are reducible to a 
question whether, on the construction of the contract with regard to 
the facts, there does appear an intention that the prmcipal shall be a 
party (m). On the question whether an agent is to be considered as 
havmg contracted personally the true mtention has to be deduced as 
in other cases, from the terms of the contract and surroundmg circum- 
stances The circumstances that the principal is a foreigner gives rise 
to a presumption, but only a presumption, of an intention to contract 
personally, and the presumption may be rebutted by mdication of an 
intention to the contrary (») Where an agent was described as con- 


(A) Bramudl v SpxlUr (1870) 21 L T 
C72 

(i) iSinefMW V J/e>r/»m<r (1778) Cowp 
805 ; Uott V. Ely (1853) IE S.B 705 , 
93 R R 398 , Colontal BanL V Exehanye 
Banl (1885) 11 App Cas S4 

(j) Thomson t Daitnport (1829) 9 
B A, C. at p 87 ; 32 B. R at p 585 

(1) Armstrong v. Stolts (1872) L R 
7 Q B 693, 605, Cur , per Blackbuia J. 

(1) Elbinger Aclien Oestllsehaft r Clayt 


(1873) L B 8 Q B 473 

(m) HuUm v Bulloch (1874) L R 9 
Q B 572 

(n) See the aatbonties cntically 
reviewed in Hiller, Oibb d Co y Smith 
<t ryr«n[1917]2K B 141, C A, where 
some doubt was thrown on the continning 
validity of the usage under modem con. 
ditions , at all events it is excluded when 
the terms of the contract make the foreign 
principal liable 
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). tractmg “ on behalf of ” a foreign principal, who was named, it was 
held that tho agent was not personally liable though he signed the 
contract m hia own name (o), and a similar decision was come fo whore 
the contract note described the agents as havmg sold “ on account of ’ 
certain foreign principals (p), and where signature " as agents ” was 
combined with description of the prmcipal parties as “ seller ” and 
“ buyer ” (g) 

A company having its registered office in England, but carrying on 
business m India, will be deemed to he resident m England for the 
purposes of this section Where a contract, therefore, is entered into 
by the " managing agents ” of such company m India, it can be 
enforced against the agents personally, unless the foreign company is m 
writmg made tho contractmg party, and the contract is made directly 
in Its name (r) 

Principal undisclosed. — The rule under this head is so well settled 
that it will suffice to refer to recent Indian cases without going hack 
here to the ultimate authorities The qualifications expressed in the 
following sections to s 234 mclusivc ate now tho part of the doctrine 
requiring most attention The decisions establishmg them contain 
ample proof of the rule The same principles are followed in Indian 
Courts The honorary secretary, therefore, of a school alleged to hive 
been mamtamed by an association m London is personally liable for 
the rent of a house hired by him m his name for the purposes of the 
school (s) But if the other party knows that the agent is contractmg 
as the presumption laid down in this clause does not arise, 
although at the time of makmg the contract the agent does not disclose 
the name of the principal, the knowledge hemg m such a case eqmvalcnt 
to disclosure (t) Thus the secretary of a club cannot be «uc(l 
personally for work done for the club, unless he has pledged his personal 
credit («) And similarly he cannot sue a member on behalf of the 
club for goods supplied to him (o) Put the presumption that an agent 

(0) Ogden v Hall (1870) 40 L T 751 C84 

(p) Qadd T Houghton (1870) 1 Ex (u) North Wtrtem rrounceJ Club v 

357^0 A Sadutlah (1808) 20 All 407, Kantmr 

(9*)Note(n) alovo 7/e66er|(l801)runj Rcc no 15 

(r) TutiL-a Uasamraju v rarrtj A, Co (w) Mtehael v linggs (1800) 14 
(1003) 27 Mad 316 382 It u needless to refer to the 

{•) Hhojabhat r Ilayem Samuel (mSi authorities u-hich settW tie law In 
22 Bom 754 England 

(1) Jlfachnnon r Lang (1831) 5 Iloni 
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IS personally bound by a contract when the name of the principal is not 
disclosed may be rebutted, and where the contract is in writing, the 
whole of the contract is for that purpose to be exammed {to) The 
mere fact, howc\cr, that the agent has signed himself as such will not 
rebut the presumption of personal liability (z) But if the agent 
appears, on the face of the written contract, to be liable personally, ho 
will not be allowed to adduce oral evidence to show that he did not 
contract in his personal capacity (y) 

^\^lere the usual presumption is negatived by an agent contracting 
for an unnamed principal m such terms as to ctclude his own liability, 
he may nc\ crtheless show afterwards, if the fact be so, that he is himself 
the principal ( ), or the other party on dt'}CO\eTmg that fact may sue 
him (n) 

WTierc an ancestral busmess is carried on by some only of the mem- 
bers of a joint Hmdu family as managers, a contract made by the 
managers m their own name may be enforced by them personally with- 
out joinin g the other members as parties to the suit The managmg 
members arc in such a case m the position of imdisclosed partners (6) 

A merchant in this country who orders goods through a firm of 
commission agents m Europe cannot hold the firm bable for failure to 
deliv cr the goods The firm is m such a case merely an agent to place 
the merchant’s order with the manufacturers in Europe, and by so 
doing It does not enter into any contract with the merchant for sale on 
behalf of the manufacturers, and it cannot therefore be held liable as 
an agent acting on behalf of undisclosed principals The section refers 
to contracts “ entered into by him on behalf of his principal,” and the 
placing of the order does not amount to such a contract The result is 


(u>) Soopromonian Stitt/ v Uetlgera 
(1879) 6 CaI 71 , Mackinnon v Lang 
(1881) 6 Bom S84 , Ilajonbhoy y 
C lapham (1882) 7 Bom 51, C5, Vtov 
Karajan, IIC I C CG9 AIR 1929 
Nag 170 (merely on facts) 

(z) Qubhoy V Aitioom (1890J 17 Cal 
419 See later v Gordon (1872) 7 
M H C 82 Sl and cp Bough v Man 
zanoi note (t) p 6o6 above In the 
case of negotiable iiutrunienta howeref. 
It would seem that no presumption of the 
agent a j ersonal liability could arise at *11 


if he signs bis name to the instrument as 
agent LegotiableXjutruments Act 1881, 
8 28 Cp Macktnnon v Lang (I8SI) 5 
Bom 584 588 and pp C30, 637 aboro 

(y) Soopromonian Selly v Ileilgtrt 
(1879) 6 Cal 71, 79 See Evidence Act, 
1872 B 92 

{*) Sehmalti v Acery (1851) 16 Q B 
655 but see B 236 p 654 below 

(а) Carr v Jaekton (1852) 7 Ex 382 

(б) Oopal Daa T Ban Dot (1905) 27 
AU 361 

41 
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tlie same if the goods are ordered through a branch in this coimtry of a 
firm of commission agents in another country (c) 

A broker is an agent primanly to establish prn it> of contract 
bet^scen two parties A broker when he closes a negotiation as the 
common agent of both parties usually enters it in his business book and 
gives to each partj a note of the transaction which as given to the 
seller is the sold note and as given to the buyer the bought note Prma 
facie a broker is employed to find a buyer or seller and as such is a mere 
intermediary He is thus an agent to find a contracting party, and as 
long as he adfiercs strictly to the position of broker, his contract is one 
of employment between him and the person who employs him and not 
a contract of purchase or sale with the party whom he in the course of 
such employment finds A broker may, howca er, mal e himself a party 
to the contract of sale or purchase, for he can go beyond his position of 
a negotiator or agent to negotiate and by the terms of the contract 
make bunself the agent of his principal to buy or sell Where he is 
merely an mtermcdiary, ho is not liable on the contract , but if he has 
entered into a contract of purchase or sale on behalf of iis principal, the 
provisions of this section v df apply (d) Thus if the principal is undis 
closed and the note says sold for you to my principals,'^ t e I, your 
broker ha\e made a contract for my pnncipals, the buyers the broker 
IS merely an mtermcdiary and he is not personally liable to his cm 
plojcrfe) Tor the same reason he js not Jiablo if the contract says 
“ bought for you from my principals ” (/) , and the terms sold bj order 
and for accoimt of G to selves for principal " the broker signing 
as broker, do not bml him personally, nor therefore entitle him to 
sue m his own name for failure to deliver (g) But the broker is 
personally liable if +hc contract says ** bought of you for my 

(e) Malomtdallj v Schlhr (1859) 13 (d) Vattram v Kartlanarrnh Co U 

Bom 470 Tho order to the defendants (1915) 42 Cal 1050 10C5-Cr 11 I ( 

m this case was m the following form 607 

* I berebj request you to instruct your (e) 'tovlhtcell \ Vox hich (1870) I II 
agents to purchase for me (if possible) 1 C P D 374 

tho undermentioned goods on my account (/) ValxTam \ Knixlanarrah Co I*l 
and Ti«k upon the terms stated below (1910) 42 Cal 10 0 31 I C COt 

The defendants reply was that they ba I (y) Aanda Jioy r 
recoiled an intimation from their homo (1921) Cl Cal 588 81 1 C 21 A 1 It 
f rm tl at (ho onler had been pIao«I 10*1 Cal 733 SttnfU a usage (f tl 

also Tkt liomlnj VnxUl Merchnnla Co local marhel to treat 1 roVersns ( n i ip*>* 

J/i V (1888) 12 Bom 5 f> C is not a ImiisiMo 
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principals,” for here the contract is one of purchase by the broker on 
behalf of undisclosed principals (A). 

Principal not liable. — There is a rather cunous class of cases m 
which agreements have been entered into by promoters on behalf of 
companies intended to be, bat in fact not yet, incorporated. In such 
a case the alleged principal has no legal existence, and the agent is held 
to have contracted on his own account in order that there may not be 
a total faiinre of remedy (i). Other cases have occurred where the 
principals were uncertain bodies of persons, or otherwise incapable of 
being sued by the description in the contract ; but these would hardly 
be instructive in the different circnmstances of Indian society (j), and 
it must be remembered that dections turning on or mvolvmg the 
‘ solemnity ” of an English deed are to be used h^re with great caution 

Deed exeonted in agent’s name.— According to English hw, no 
person who is not a party to a deed can be sued upon the contract 
contained in it. Bat it seems that the technical rule of English law 
has no operation in this country, so that the principal may sue and be 
sued upon a deed even though it mav not have been executed m his 
name (1) 

Sovereign States as prinapals.— Sovereign States and their rulers 
would seem to come within the description of possible principals who 
cannot be sued , but there u. a special rule for this case and it is settled, 
for sufficient rea'ons of good <ense and pobey that an agent contractmg 
even m his own name on behalf of a Government is not to be considered 
as personally a party to the contract No man would accept pubbe 
office at such nsk as a different rule would mvolve (1) .4s regards 


(4) SouthuTfU V Boiedileh (1S76) L. R 
1 C P D 374. at p 379 
(0 Ktlntr T E<ixttr (IS66) L. R 2 
C P 174 , Be Empresi Enymeenity Co 
(lS^)16Ch Dit 123, Laithmuhantar 
T J/otimn (1904) 6 Beta L.R 1106 
{]) In Famiealt r Coomtes (IS43) 5 
JL t O 736 . 63 R R 455, an eipress 
tern that a coTenant «hoTilil not bind 
the coTennntors per^ocanj was held to 
be inoperatiTe becaose no one el^e ronid 
be bound, followed, Watltnj r Lrmt 
[19111 1 Ch. 414 


(4) Chutnaramanaji v Padmanabha 
(1896) 19 3Iad 471, did^entm" frota 
Rajoonalhda-t t J/ororjj (1S92) 16 Bon 
563 The opinion of the Jladraa Coart 
13 eTideatly preferable on groonda of 
convenience 

(f) Gtdley v Lcrd Palmerston (18^) 
3 Brod. & B 275 , 24 P. P. 663 see thjs 
and other aathontiea collected m Palmer 
T ffafcAinJOTi (1S31) 6 App Ca atp 626, 
Granlr Seeretaryof Slate for Iitdtnd^TT) 
2 C P D at p 461 
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the same if the goods are ordered through a branch in this countiy of a 
firm of commission agents in another country (c) 

A broker is an agent pnmanly to estabhsh pniity of contract 
between two parties A broker when he closes a negotiation as the 
common agent of both parties usually enters it in his business book and 
gives to each party a note of the transaction which is given to the 
seller is the sold note and as given to the buyer the bought note Prma 
facie a broker is employed to find a buyer or seller and as such is i mere 
intermediary He is thus an agent to find a contracting party, and as 
Jong as he adheres strictly to the position of broker, bis contract is one 
of employment betueen hiru and the person who employs him and not 
a contract of purchase or sale with the party whom he m the course of 
such employment finds A broker may, however, make himself a party 
to the contract of sale or purchase, for he can go beyond his position of 
a negotiator or agent to negotiate and by the terms of the contract 
make himself the agent of his prmcipal to buy or sell Where he is 
merely an intermediary, he is not liable on the contract , but if he has 
entered into a contract of purchase or sale on behalf of his pmcipai, the 
provisions of this section will apply (d) Thus if the principal is imdis 
clojsed and the note says sold for you to my principals,” t c , I, yo»r 
brol er ha' e made a contract for my principals, the buyers the brol er 
IS merely nn wteTmediat} and he is not person'iUy JiabJo to his cm 
plojer (e) For the same reason he is not liable if the contract says 
“ bought for you from my principals ” (f) , and the terms sold by order 
and for account of G to sehca for principal *’ the broker signing 
as broker, do not bind him personally, nor thcreiorc entitle Inm to 
sue m hi3 own name for failure to deliver (g) But the broker is 
pcrsonallj liable if the contract says “bought of you for my 


(e) JJahomedallj v Schiller (IS89) 13 
Bom 470 Tlio order to the defendants 
jn thi3 COSO was m the following form 
‘ I hcrehr request ^o« to instruct jour 
agents to purchase lor wc (il possible) 
the unUermentjoned goods on my account 
and risk upon tho terms stated helow 
The defendants replj was that they had 
reeened an intimation from their home 
f ran tl at tho onler ha 1 l>een placed S -o 
aNo The I omlmy I mint lltrehanln Co 
f/f V 12 Bom 60 T 


(d) PaUra n \ KanlanaTrah Co W 
(1015) 42 Cnl 1050 J005-r0 M I <■ 
€07 

(e) So Ihrell \ Boiedtlch {Ih'ft) 1 i 
J C P B 374 

(/) Paliram y Jyanlannrrah ( W 
(1916)42 Cal lOoO 31 1 C CO" 

(a) \an<la lal Po!/T 
fI92l) ai Cnl 5SS ftl I C 721 A I B 
JWI Cnl 737 Setnhlf a uvi-e « 1 B 
f<xa( mnrket to treat 1 f l>ers i»« j rm'‘>pd« 
|4 not a Imi'"!! lo 
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principals,” for here the contract is one of purchase by the broker on 
behalf of undisclosed principals (A) 

Principal not liable. — There is a rather cunous class of cases in 
which agreements have been entered into b} promoters on behalf of 
companies intended to be, but m fact not yet, incorporated In such 
a case the alleged prmcipal has no legal existence, and the agent is held 
to ha\ c contracted on his oivn account in order that there maj not be 
a total failure of remedy (t) Other coses have occurred whore the 
prmcipals were uncertam bodies of persons, or otherwise incapable of 
being sued bj the description m the contract , but these would hardly 
be mstructiae in the different circumstances of Indian societj (j) and 
it must be remembered that decisions turning on or imohing the 
“ solemnit) ” of an English deed arc to be used here with great caution 

Deed executed m agent’s name —According to English Jaw, no 
person who is not a part} to a deed can be sued upon the contract 
contained m it But it seems that the technical rule of English law 
has no operation m this country, so that the principal may sue and bo 
sued upon a deed c\ cn though it may not ha\ c been executed in his 
name [1) 

Sovereign States as principals Soacrcign States and thoir mien 
would pcom to come within the description of possible principals who 
cannot be sued , but there is a special nilc for tins ca'^e and it is settled 
for Biifficicnt reasons of good sense and poIlc^ that an agent contracting 
c\ cn in Ins owm name on behalf of n Goi ernment is not to be considered 
as porsoinll} a part} to the contract \o man would acetpt public 
wffice at swch risk as a Aifieient Tw\e rtgards 


(A) S tilhicfU T Poinl teh (IS'C) I It 
I C P 1) 3‘J, at r 3Ta 
(i) Kt!n(r > ] aricr (ISOC) I It 2 
( P l“t , J t I mprt*s I n^nttring Co 
(ISSO)lCCh Div !•> 

\ Vof.nTm(no4)OIk)m I It HOC 
(/) In FurnifaU r Cooml^* (1^13) 5 
M A Cr 73C , C3 R R 435, an rsptrsa 
Irnn th\t a covenant ihoulJ not lind 
tie covenantors pptsonvllv ^vas hcl4 lo 
lx* Inoperative l"ccvn«c no one else cojII 
lie loun i . folloarxl T Lein* 

II9I1] I Ch 4H 


(t) C AinRoranKinttj'i v I h/i 

(Isof) 19 4”i (Ii 4 «ontinz frota 

I ajnniialkfiii \ ^lorarji (IhOJ) 1 C Ikira 
Ses The opinion tf the Ma lra« Court 
It cvi(J nth prrfrraJ !c on pnundi of 
com cnicncc 

(0 \ Lord ralmtrtton (ISJi) 

3 BroJ A B 2"5 21 R P CC'i ace thit 
and olhcranthontict conretej in Pa!m<r 
T (IS>1)C \pp Ca at p €24 

CrafitX ^rrrrfsry rf '!• M < 1S~) 

•r p I) at r *n 
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British India the law is that a foreign or native ruler niaj be sued in a 
competent Court m India in certain cases with the consent of the 
Governor General in Council Where no such consent is given, it has 
been held that a suit may be brought against the agent appointed by 
the native ruler for the purposes of the business m respect of which the 
suit IS brought (m) 

Negotiable instruments. — ^Wherc a negotiable instrument is signed 
by a duly authorised agent in the name of his principal, the latter may 
be rendered liable on the instrument (n) But where the instrument is 
signed by the agent in his own name w ithout indicatmg thereon that he 
signs as agent, or that he does not mtend thereby to incur personal 
responsibility, he is liable personally except to those who induced him 
to sign upon the belief that the principal only would be hold Inblc (o) 
The question may arise whether a principal whose mmc does not appear 
on a negotiable instrument can be made hahle on the instrument as a 
party thereto In England it is provided bj the Bills of Exchange Act 
that the principal is not liable m such a case (p) There is no specific 
provision in the Negotiable Instruments Act, and it is a question 
oshether, havmg regard to ss 233 and 23f (pp CoO, C5I below), the 
prmcipal cannot be proceeded agamst upon a negotiable mstnunent 
executed by an agent m his own name (j) In the case of a joint Hindu 
family, it has been held that the payee may sue not only the maker, but 
his coparceners, provided the plaint includes a demand in respect of the 
original debt, and the debt was contracted for the benefit of the 
family (r) But the liability of the other coparceners in such a case 
does not rest on any principles of agency, but upon the personal law to 
which the parties are subject («) 

Defendant’s right where agent sacs m own name — ^Micre an agent 
sues m his own name on a contract made on the principal’s behalf, 


(m) Abdul AU T GoUHein (1910) Punj 
Rcc no -13 4 I C 002 

(n) Negotiable Inatruracnta Act ISSl 

{o)Ib,B 2S 

(p) S 23 ‘ IlilU an 1 Sorm an 

txccplion to the onlinsrj nilc that when 
n ronlrart jt ma/Ie lo agent Jn h}*ow7i 


nameevidcnct u admisnblo to charge the 
undiiclojod pnnetpA Jhough not to 
tit. charge the agent CIiiImcM f hervon, 
atp 77 

( 7 ) Arc'&’io r Ari*An<iMmi (lOO'l) 23 
Mai '■07 Oon 

(0/ft 

(•yjb.pp roi COT 



r.FFEOT OF SnTTLIJMIJNT WITH rillNOIPAL. 


statements made by the principal, as mcU ns his own statements, may 
be used in c\ idcnce against him as admissions (0> and the defendant 
is entitled to avail himself of any defence, including that of set-off, 
w Inch would have been available against the agent if he had been suing 
on a contract made on his oun behalf, even though the defence \\ould 
not ha\ c been a^ ailnble in an action by the principal on the contract (u) 
The defendant is aUo entitled to di3CO\ery to the same extent ns if the 
principal m ere a party to the proccedmgs (u) 

Effect o! settlement with principal. — As a general rule, the right of 
an agent to sue personally on a contract made on the principal’s behalf 
ceases on the inteix’cntion of the principal, and a settlement between 
the principal and the third party constitutes a good defence to an action 
by the agent (w). But if the agent has a hen on the subject matter of 
the contract as against the principal, his right to sue has priority to the 
tight of the principal ns long as the claim secured by the hen remams 
unsatisfied (x) , and in such a case the defendant cannot m an action 
by the agent set up any settlement with or set-off against the principal 
which ^\ould operate to the prejudice of the claim secured by the 
lien (y), unless the agent is estopped by hjs conduct, or by the terms of 
the contract, from disputmg the validity of the settlement or right of 
set-off (c) 


(()5r/ii(A r Lyw (1813) 3 Camp -iCa, 
UR R 810 

{u) OiliMn r 11 (1833) 5 fi & AU 

06, 30 R R 411 (in an action by a 
policy broker, a payment by way of act oil 
was held a good defence, thougb it wou]<l 
not fiai c been a good payment as against 
the principal) 

(i) ntUit V Baddtlty [1802] 2 Q B 
324 

(le) Atkxnson ^ Cotuworth (1825) 3 
B & C 647 , 27 R R 450 Rogtrt y 
Badh’j (18C3) 2 II & C 227, 133 R B 
652 

(a:)Dnnitra/erv ffoodiim (1775)Cowp 
251 (sale by factor in his own name of 
goods on which he had a licnfor odraaccs) 

(y) Atkyns v Amber (1706) 2 Esp 493 
(defendant not entitled, in action by 
broker for price of goods sold m own 


name on which he had made advan-ei, 
(o set oS debt due from principal) , 
Jlobtnson V Jiulter (1855) 4 E &■ B 954 , 
09 R R 819 (action by auctioneer for 
price of goods sold plea that defendant 
bad paid tho principal held bad) , Grice 
V KenncL (fS70) L R 5 Q B 340 
(action by auctioneer for pneo of goods 
Bold settlement with the principal 
which did not operate to the prejudice of 
the plaintiil held a good defence) 

(*) Coppin V Waller (I81C) 2 Marsh 
497, 17 R B 605, Coppm v Craig 
(1816) 2 Marsh 501, 17 R R 503 (m 
these cases an auctioneer, havmg sold 
goods which were described as the pro- 
perty of a named principal, allowed pur 
chasers to take the goods away without 
ginng them notice not to pay the 
principal) 
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231, If an agent makes a contract a person who 
Rights of parties neither knows, nor has reason to suspect, that 
by agent not dig ^6 IS an agent, nis principal may require the 
performance of the contract , but the other 
contracting party has, as against the principal, the same 
rights as he iioiiM have had as against the agent if the 
agent had been principal 

If the principal discloses himself before the contract is 
completed, the other contracting party may refuse to fulfil 
the contract, if he can show that, if he had knoiin uho was 
the principal in the contract, or if he had known that the 
agent was not a principal, he would not have entered into 
the contract. 


“ Discloses himself.” — The High Court of Bombay j5 of opinion 
that the right of the third party to repudiate the contract imdcr the 
second paragraph arises only where the principal himsejf makes the 
disclosure, and that it does not arise where the disclosure is made by 
some other person or the information reaches him from some other 
source («) The prmciple of this section is further dc% eloped in the 
special rules as to undisclosed or dormant partners , in such cases the 
real difficult) is often to know n hether the acting partner was in fact 
acting on behalf of the firm See on s 251 below 


232.— Where one m«an makes a contract with another, 
Poriom.i.co of neither knowing 1101 haMiig reasonable grourd 
rgoKppoJio to sospect that the otlier is an agent, the 
be principal principal, if hc requires tlie performance of 
the contract, can only obtain such performance subject 
to tbe rights and obligations subsisting between the agent 
and tlie other party to the contract 

Illut ration 

A , who o«cs COO rupees to B, sells 1,000 rupees worth of tico toB A 
jsactmgtts agent forC mthetroDsacfioiJ butU has no kno\\ ledge nor rcasiJn 

(a) Lalstitnandas \ Lane (lOai) 32 Grenonv Laefimi ^aratn(]ei)0)2^Ca) fi. 
Bom 356. Iho refereaeo to Aanm at p 10, Kapurji ilaynirom \ Fonap 
Chftvlvixr V {<inlar Peun (ISOfl) 21 Dewhand, Fom 110, 1117 C 111, 
Cal 207, at I 3o(p 36* of the report H AIR 1021 Pom 177 
wrong, the correct reference shoultl be 
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able ground of suspicion that Buch ia the case C cannot compel R to take 
the rice without allowing him to set oil A *s debt 


Rights ol undisclosed principal — ^Likc pmnous learned com 
mentators on these two sections, we are at a loss to discover any 
difference between them, except that s 231 expresses the same matter 
more fully There is a clause very like s 232 m the Indian Law Com 
missioners’ draft, but nothmg corresponding to 8 231 We are inclined 
to conjecture that s 231 was an amendment intended to replace the 
section as first drawn, and that finally both clauses were retamed either 
by inadvertence or by way of abundant caution The difficulty thus 
raised is not serious, for there is no doubt about the substance of the 
law, but it has been judicially discussed In Premji v Madhinoji{h) 
Marriott J said *' I do not think s 232 is a repetition of the first 
paragraph of s 231 It is, I think, a qualification of the first portion 
of that paragraph which gives a principal a general right to enforce a 
contract entered into by his agent See 232 qualifies that general right 
by making it subject to the rights and obligations subsisting between 
the agent and the other contracting part) It is submitted, however 
that the ground is completely covered by the saving clause in the first 
paragraph of s 231 and no further qualification is added by s 232 
The illustration to s 232 would have been quite as appropriate to s 231 
In the case now cited it was contended that the object of s 232 was to 
reproduce the law as supposed to be laid down m Thomson v Daven 
port (c) and Armstrong v Stoics (d) namely, that the right of the other 
contracting party to hold the principal liable is subject to the qualifica 
tion that the prmcipal has not paid the agent or that the state of 
accounts between the principal and agent has not been altered to the 
prejudice of the prmcipal But this contention did not prevail, and it 
was said that the only qualification imposed upon the rights of the other 
contractmg party was that specified in s 234 Almost at the same 
time, m fact, the Court of Appeal m England (c) ovemilmg, or refusmg 
to accept literally, the wider dicta in Thomson v Daienport and Arm 
strong v Stoles (/} approved the more guarded judgment of Parke B 

(6) (18S0) 4 Bom 447, 456 414 417 

(c) (1829)OC &C 78 32R R 578 (/) See foregoing notes The authoritj 

and in 2 Sm L C of Armtlrong t Stoker is reduced to that 

(d) (1872) L R 7Q B 508 of a decision on special circumstances 

(«) IrttneT If olsoa (1880) 5 Q B Div 
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and the Court of Exchequer m HmM v Kemmrthy {g) “If the coa 
duct of the seller would male it unjust for him to call upon the buyer 
for the money, as, for example, where the principal is induced by the 
conduct of the seller to pay his agent the money on the faith that the 
agent and seller have come to a settlement on the matter, or if an) 
representation to that efiect is made by the seller either by words or 
conduct, the seller cannot afterwards throw off the mask and sue the 
prmcipal It would be wnjwst (A) for him to do so But I think that 
there is no case of this kind where the plaintiff has been precluded from 
recovermg, unless he has in some way contributed either to deceive the 
defendant or to induce him to alter his position “ Otherwise, “if a 
person orders an agent to mahe a purchase for him, he is hound to see 
that the agent pays the debt , and the giving the agent money for that 
purpose does not amount to payment, unless the agent pays it accord 
ingly ” 

On similar grounds, if theprmcipal represents the agent as principal 
he IS hound by that representation So if he stands by and allows a 
third person innocently to treat with the agent as principal he cannot 
afterwards turn roimd and sue htm m his own name (t) 

The result is that these two sections and s 234, taken together 
fairly represent modern English law as understood m the Court of 
Appeal 


E(imties between agent and third party — ^An undisclosed principal 
coming in to sue on the contract made by the agent must take the 
contract, as the phrase goes, subject to all equities , that is the third 
party may use agamst the principal any defence that would ha%c 
availed him against the agent (y) “ Where a contract is made by an 

agent for an undisclosed principal, the principal may enforce perform 
ance of it, subject to this qualification, that the person who deals with 
the agent shall he put in the same position as if he had been dealing « ith 
the real principal, and consequently he is to have the same right of 
set-off which he would ha\c had agamst the agent ’ (I) 


‘ Tlie law 


(g) (18S5)10Es 739, 7-10, 102 R R 
800 805 

(A) Referring to some of Ihc language 
in Thonfon v Darenport 
(i) Ffrrand r BtieSog'*heim (1858) 4 
C II N *5 -in -17 IH R R DOS 013 


ThcdecHion si ot» 9 that nothing Iw ti an 
poaitiro ittuleading will do 
[J) George V C/ag*'!! (1707} 7 T R 3.'9 
4R R 402, SimJV ilond (1833) B R * 
Acl 3S9 303, 30 R R Oli.SlS 
(I) WiUcaJ MC R ^ fl *tp B80 
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With respect to the right of ect-oO b) a third person deihug with a 
hctor ^^ho sells goods m Im own nimc and afterwards becomes bank 
rupt is well established by Gt^rge v Clagclt(l) That rule is 
founded on principles of common honest} One who satisfies his con 
tract with the person with whom he has contracted ought not to sutler 
by reason of its afterwards turning out that there was a concealed 
principal ” (m) 

The application of the rule is limited to liquidated demands {u) , 
but It “ 13 not confined to the sale of goods If A emplojsB as his 
agent to make anj contract for hira, or to receive money for him, and 
B makes a contract with C or employs C as his agent, if B is a person 
who avould be reasonably supposed to be acting as a principal, and is 
not known or suspected bj C to be acting as an agent for an) one A 
cannot make a demand against C without the latter being entitled to 
stand in the same position as if B had in fact been a principal If A 
has allowed his agent B to appear m the character of a principal he 
must take the consequences ’ (o) 

In England it is not necessat) for the third party who dealt with 
the agent as a prmcipal to go beyond showing tliat he belieaed him to 
be a principal Means of knowledge or ‘ reason to suspect ' appears 
to be material only as tending to nogatiae the alleged belief (p) The 
words of both ss 231 and 232, howeacr, are quite clear on this point 
But there must be actual belief that one is dealing with a prmcipal 
Ignorance or doubt whether the apparent prmcipal is a principal or 
an agent is not enough for the ground of the rule is that the agent has 
been allowed by his undisclosed principal to hold out himself as the 
principal, and the third party has dealt with him as such (g) 

The second paragraph of s 231 is really a branch of the general 
rule that agreements maolving personal considerations of skill, con 
fidence, or the like are not assignable or transferable 


(/) Isote (j) abo'e 

(m) Turner y Thomeu (1871) L R 6 
C P CIO 613 per Uilles J 
{n)B 

(o) ilonlagu T Forwod [1893] 2 Q B 
350 355 per Bowen L J Here the 
defendants were employed by apparent 
principals ho were in fact agents for the 


plaintifis to collect a general average 
contnbution from underwriters 

(p) Borriet v Imperial Oiloman Bank 
(1873) L R 0 C P 38 

(q) Coolev Bthelbj (1687) 12 App Ca 
271 The decuiOD has been criticised, 
bat being in the House of Lords is final 
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Right of person 233.— In oases where the agent is per 

S^Sb'hahio"‘ him 

may hold either him or his principal, or both 
of them liable. 

Illuatration. 

A enters into a contract with B to sell him 100 bales of cotton and 
aftenrards discovers that B waa acting as agent for C A maj sue either B 
or C , or both, for the price of the cotton 


In cases where the agent is personally liable.— As to the cases where 
an agent IS personally liable, see s 230 and commentary thereon, p 634 
above 

Creditor’s election . — A person who has made a contract with an 
agent may, if and when he pleases, loolc directly to the principal, unless 
by the terms of the contract he has agreed not to do so, and that whether 
ho was or was not aw are when he made the contract that the person 
With whom he was dealing was an agent only, and not the less so m 
cases where the agent is personally liable, for the law which siipcradds 
the liability of the agent does not detract from the liability of the 
principal (r) A company is, therefore, liable for moneys advanced in 
the course of voluntary liquidation to the liquidator authorised by the 
company to borrow for the purposes of the w inding up (s) And, upon 
the same prmciple, a loan made to the secretory, treasurer, and agent 
of a company authorised to raise moneys for the company may be 
recovered from the company (1) But when once the creditor has 
elected to sue the agent, and sued him to judgment, he cannot after- 
wards brmg a second action against the principal, though the judgment 
against the agent may not have been sati-^fied (i/), and though the 
creditor was not aware of the existence of a principal when he sued the 
agent (y) But where the smt against the agent is dismissed the 
creditor may subsequently brmg a fresh suit against the principal, the 


(r) Caldtry Rotfff {1871) L R OC P 
480 The question ivas wbether the 
circumstances slioncd an election lo 
charge the agent cxclusncU 
(j) Jn Tt Oanfffi Sifam Car Co {ISOJ) 
18 Cal 31 

(0 Purmmvndats v Cormarh (1891) 
6 Bom 320 

(u) S/ntlal ifolilal V Rin/icAan/f (1017) 


10 Bom L R 370. 40 I C 101 II>f 
Hhaddar \ Snrju I'maal (18S7) 0 Ml 
CSl /'riM/fys rrrn i« (1803) 3 If AC 
077 and sec L R C C P at p 400. and 
Morel \ II r'lniorr/'ind (lOOl) A C 11 
French V Home [lOOOJ 2KB 074 
(i) Sh%*hl Mdila! \ Ilirdiehand H^n) 
10 Rom L Tt 370. 390-.78J , 40 I C 
101 
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reason boing that nothing short of a judgment ogamst the agent could 
amount to a binding election on the part of the creditor to abandon the 
right to proceed ogamst the prmcipal (te). In short, the liability is, 
as in English lau , not joint but altcmativ c (x) 

There maj, lioucacr, be a deliberate mtcntion shoun from the 
beginning of the transaction, or at some later stage, to gi\e credit to 
the agent alone m that case there is no right of action against the 
prmcipal (y) , and the third party must elect to sue an undisclosed 
principal, if he means to preserve his rights against him, withm a 
reasonable time after ascertaining him (t). Except where the agent 
has been sued to judgment, the question ^^hcther the creditor has 
elected to gi\ e credit to him to the exclusion of the prmcipal is one of 
fact (a) Im oicmg the goods to the agent and calling upon him to pay 
for them (a), or taking and renewing his acceptances in payment of the 
price (6), are not conclusi\ e of such an election, nor arc any legal 
proceedings short of suing the agent to judgment (c) The next section 
IS apparentlj intended to coacr all forms of election whether by 
estoppel or othcn\ isc 


234. — "NMicn a person who has made a contract with 
Consequence of an agent induces the agent to act upon the 

inducme agent or - , ; , , , , ,i , , i » 

jirmcijiai to act on belief that tlic principal only will be held 

belief that pnn , , , •, . , 

cipai or agent will liable, or induccs the principal to act upon 
iwhcidc\eiu8iveiy belief that the agent only will be held 
liable, he cannot afterwards hold liable the agent or principal 
respective!) 


(le) Jtaman v latratan (1883) 7 Msd 
392, citing Curtis v Ktlhamscm (1874) 
L R 10 Q B 57 

(z) Notwithstanding the rather loose 
language of the illustration Audi 
irishnan Ifatr v Appa Aair (1926) 49 
Mad 900 07 I C 475 AIR 1926 

Mad 1213 As to tho addition of undis 
dosed principals to a suit brought 
against the agent, see Lackkman Das v 
Bhagiraih 00 1 C 487 , A I R 1926 
Oudh 41 

(y) Paltrson v GaiuJasequi (1812) 15 
East 62 , Addison t Gandasequi (1812) 


4 Taunt 574 13 R R 368, 689 and in 

2Sid L C 

(z) Smtthurst v Mitchell (18a9) 1 
E AE 622, 117 R R 374 Cp Lavtd 
ton V DonaJdson (1882) 9 Q B D 623 
(a) CaWerv Z)o6df (1871) L R 6C P 
4B6 

(5) Robinson v Bead (1829) 9 B A C 
449, irAilireK v Pernn (1858) 4 C B 
\ S 412, 114 R R 785 
(c) Curtis r IFxlltamson (1874) L R 
lOQ B 67 Morgan V Couchman (1653) 
14 C E 100 , 98 R R 555 
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Tiiif, section seems to be dtrmd from S A §29], rather thin from 
any definite English authority AVc may tahe itj bowe^ er, as gu mg the 
true reason of a rule which, about the time when the Act -ffas passetl, 
was too widely laid down in England, but was aftern aids corrected m 
fie Court of Appeal (see the commentary n ss 231, 232, pp C46 sc} 
above) 

235.^ — A person untruly representing himself to be the 
Liabjiiti of pre authorised agent of another, and thereb} 
teodcU agent mducmg a third person to deal with him as 
siicJi agent, is liable, if his alleged employer does not ratif) 
Jus acts, to make compensation to the other in respect of 
any loss or damage which he has mcuiTed b) so dealing 

Imphed warranty oi authonty. — This section is in accordance with 
tie English law as established by Collen v b right (d) It applies not 
only to the case of a person who represents that he has authoriti from 
another when ho has no authority whatever, but to the case of a person 
who represents that he has a certain authority from another when he 
has authority of another description (e) The duty is grounded on an 
implied warranty by the agent that he has authority, and the action, 
being in contract, lies even if the agent honestly behoved ho had 
authority, and against executors (m wfaicli case an action m tort for 
deceit does not he in England) The doctrine has been fully confirmed 
bj later authorities and by the House of Lords (/) An agent who 
purports to report the other party s intentions docs not therebj make 
hunscU that party’s agent to deal with his original principal It may 
be a breach of his original duty as agent if his report is incorrect, but he 
is not liable under the rule in Collen v IVrigJii on an implied w arrant) 
of authority from the other party to conclude the transaction (g) 

The word “ untruly " may perhaps imply (ns is held in England) 
that the representation must be of matter of fact (A) 

(dH1857) 7 L &C 301, in Ti Cb {») CAr Saftesen d Co v I tdirt 
8E A. B 647, HOB B 602,011, 8«» AUuMoQ^t horditjeman IW) A ^ 
Ilatonlhoy \ Clapham (18S2) 7 Bam 302 

Ql^CO {h) ittnlUr r iori itf/ry (1872) 1 B 

It) Oanpal J rOMd \ flOlJ) 0 7 II h 102, n«lJ\ 

A» D J S W t C til L n fi C r 427 , ShH ManMov r Bai 

(,(\diarU<i\ tlanlo{Fi>Qhird[\VO\\ (IMO) 21 Bom KO. PO A* to 

A C 114 it ts nr«l/eM tor InJwii tie di«tln<-Uan I-'twmj rrj rt ^ 

ptjrpOM-* to cuo of fwt an 1 nf Uv, «>»• j> 123, al«o»p 
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A public sen nnt net mg on behalf of the Gov ernment is not deemed 
to wnrrant his authority any more than to make himself personally 
liable on the contract (t), and for the same reason of policy 

If a man goes through the form of contracting as an agent, but 
warns the other part} that he has at the time no authority, he is 
obviously not liable under this section (j) It seems a nice question 
whether there is m such a case an} thing which the named principal can 
ratif} , or an} thing more than an offer to him, liable to rev ocation like 
any ordinary proposal 

Representation must be effective — ^The liability of a pretended 
agent under this section does not arise, unless the representation that 
he IS the agent of another is false and also induces the person to v\ horn 
the representation is made to deal with him as such agent A repre 
Ecntation by the defendant to the plaintiff that she is the dul} authorised 
agent of her minor son docs not render her liable under this section 
if the plaintiff kmows that the son is a minor For a nunor cannot 
appoint an agent (s 183, p 059, above) and consequently no warranty 
such as would support a suit could arise out of such a representation (I ) 
Measure o! Damages — In England the action being founded on 
contract, and not on tort, the measure of damages is the loss sustained 
as the consequence of the breach of the implied warranty In other 
words, the person acting on the misrepresentation is entitled not only 
to recover any loss actually sustained through bemg misled but also 
any profit which he would have gamed if the representation had been 
true (1) Thus, if an agent contracts, without authority to buy goods 
at a price in excess of their value and the principal repudiates the con 
tract as unauthorised the measure of damages rccov erable ogamst the 
agent is the difference between the contract price and the market v alue 
of the goods (m) Similarly where an agent who was instructed to 
apply for shares in a certain company, applied for shares m another 
company by mistake, and they were allotted to the principal who 

(0 Dunn Y Macdonald [1837] I Q B (1871) L R G Q B 2 C SIul y H enil 
655 C A (1888) 21 Q B D 12C Godictn v 

(j) llalbot Y Lens [1901] 1 CTi Francis (1870) L B 5 C T 295 u a case 

(1) Skel ilanxbhai v Bat Buj/aUba irhere the damages claimed were held to 
(1809) 24 Bom ICG citmg ilcartie t Lord be too remote 

n ry L E "Ch 777 L R 711 L 102 (m) Simons y Paicheit(\M)TF &B 

(1) Firbanl T Ilumphreys (1886) 18 668 110 R R 730 

Q B Dir 64 , Bichardson v II lUiamsm 
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repudiated them siortl/ afterwards in tte winding up of the company, 
It was held that, the principal being sohent and the shares valueless, 
the measure of damages payable by the agent to the hqmdator was the 
full amount payable on the shares (n] If the third person reason 
ably (o) takes proceedmgs against the principal for the enforcement of 
the unauthorised transaction, the damages recoverable against the 
agent include the costs and expenses meurred by the third person in 
respect of the proceedings (p) 

It IS open to question whether in India the compensation reco^ er 
able under the section will be assessed on the same principle The 
language used seems more appropriate to an action m the nature of an 
action of deceit than to one founded on a warranty (j) 

Limitation. — ^It has been held by the High Court of Jladras that a 
smt for damages against a person for untruly representing himself to be 
the agent of another 13 goi erned by art IJSofSeh lof theLimifthon 
Act (r) 

236. — A per&on uutli whom a contract has been entered 
Person falsely ^1^0 III the character of agent is not cn- 
to require the performance of it if be 
to perforinanee ju reality act'ng, not ns agent, but on 

his oivn account 

English authorities make a distinction m this matter Ictuccu 
contracts on behalf of a named principal and tho'se in which the prin 
cipal IS not named In the hrmer case the agent cannot substitute 
himself for the principal fs), though the other party may by words or 
by conduct, such as acting on the contract after knowledge that the 
nominal agent was the real pnncipal, dcpriic himself of the right to 
object , and it has been suggested, though not (Iccided that the agent 
might bo allowed to take up the contract for himself on condition of 
being subject to all defences aaailablc against cither lurnsilf of tin 

<n) ir I>nrte /’anmwr? (I8S3) 21 Cli (?) Ifliromn 
Dir 3C7 Chetltar (lar*) 3’< ''Inil 2*5. 

(o) See r<nc f Pdtts (IRQl) 1 II H S J C Ca 

220, 121 n R C 30 (r) t itirnmn Cif/fnf tnehtiCfifU 'f'" 

(p) SpaHtn^ V i\etfU (JSri) I. 11 4 (1915) 3H Uml C"'. 2l 1 ^ 

C r 212, llvjKes y Orttimr (ISCI) 11 (j) lUfltrinn v UurffU (IStC) I 3f A 

J. J Q n 335 •’ 383 
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named principal (/). But where the principal is not named the third 
party is contracting with the principal, whoever he may bo, and there 
is no ob\'iou3 reason why he should be presumed willing to deal with 
any unknown person in the world, provided that he is capable of being 
sued, and unwilling to deal with the nominal agent, the only person he 
knows in the matter. Accordingly a person who made a charter-party 
as agent for an unnamed freighter lias been allowed to show that he was 
the freighter himself (fi). 

It does not seem possible, however, to read any such distinction 
into the perfectly general language of the present section ; and, 
indeed, the English rule is not clear of doubt, ns the authorities (includ- 
ing some dicta which it would be useless to cite here) are not uniform, 
and the nilo has never been settle<l by a Court of appeal. The High 
Court of Calcutta has held that this section is not restricted to cases 
where an agent purports to act for a named principal (y). If a person 
professing to act as an agent for an undisclosed principal enters into 
a contract with another, and there is no undisclosed principal in fact, 
the present section at once applies, and he cannot sue on the con* 
tract (fo). 

Conversely, where a man has contracted in writing in terms 
importing that he is the sole principal, e g., made a charter-party “ as 
owner of the ship A.,” another person cannot bo allowed to sue on the 
contract as an undisclosed principal (x). 


237. — When an agent lias, without authority, done acts 
or incurred obligations to third persons on 

Lability of pnn- 

cjpai inaucing bo- behalf of Ins principal, tlip principal is bound 
unnutiionied &ct^ bv SHcb acts OT if ho has by bis 

wercRu onso. ^yords or conduct induced such third persons 
to believe that such acts and obligations were within the 
scope of tlie agent’s authority. 


(0 JiayntT v. Grolt {1S46) 13 3f & W. 
359 ; 71 R. R 709. 

(u) Schmaltz r. Aiery (1831} 16 Q. B. 
655 ; 83 R. R. 653. 

(t) SeteduU Roy Maslara v. A’ahaptft 
(1907) 34 Cal. 628 ; yanda Lai Roy r. 
Ounpada Haidar {\02i) 51 Cat 3SS; 81 
I. C. 721. 

(tr) Ramjt IHs Y, Jnnl f Das (1913) 30 


Cal.8(C: 17 I.C 973. 

(r) Bumble V Hunter (1848) 12 Q B. 
310 , 76 R R 291 But this docs not 
extend to the term “ charterer,” which 
is coa«Mtent with agency for an nndis* 
closed principal • Rederi Alhenbolayel 
TranaallantH v Fred Dniyhom (1918] 1 
K B 394, C A.. Rfrirmeil in II. L [1910] 
A. C, ^1. 
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actfersofiibprincipaf to a fioJicr/rfe holder \MtIiout notice the principal 
cannot reclaim them ’ {h) It must be understood in the illiistratjon 
that the instruments are not handed to B merely for safe custody 

The Privy Council case of Ram PeHah \ Marshall {i) uhicli 
hovcver was not decided with reference to the section affords in 
additional illustration In that case the principal w as held liable upon 
a contract entered into by his agent in excess of his authority the 
e\idcnce showing that the contracting party might honestly and 
reasonably have believ ed jn the existence of the authority to the ei^teiit 
apparent to him 

rile same principle is applied in the class of cases ivhere it is held 
that persons dealing with incorporated companies though they must 
tahe notice at their peril of disabilities imposed on the corporation by 
Its special Act of Parliament memorandum or other public dociiincnt 
of constitution arc entitled to assume that the directors or managers 
are duly exercising their authority according to the company s internal 
regulations But this subject js much too special to be pursued in a 
commentary like the present (j) 

Notice of excess of authority — No act done by an agent in exce ss of 
his actual authority is binding on the principal with respect to persons 
having notice that the act is unauthorised This proposition is so 
obvious that it would be superfluous to cite authorities several of which 
relate to dealings w ith money and negotiable msfrtiments (/I ) iti support 
of it One case however where the notice was only constructive may 
be mentioned An agent who was appointed b) a power of attomc) 
borrowed monej on the faith of a representation bvhim that the power 
gave him full authority to borrow and misapplied it The nt 
produced the power vvlncb did not authorise the loan but the lend r 
(hcl n t read it and made tJic advance m rclianeo on the agent s ropre 
''Cntation It was held that the lender must he taken to have hal 
notice of the terms of the power and that the principal w as not boun 1 
by the Joan (1) 

(A) t {on Joint Slorli Uani » VIJ Wt 
S n (IS ) 1 \ C *’01 OooJr % (^) Vn 1 II -k i l tra I N U 

/ C) I \pp 4''r I aii«»ix«iji ’*11— n 

( , I*. II C I “I I 1.1 o > / 1*1 s n I I Vs. S 0 I 

// A V / { /rt/ tn /a / HV-ll 4i II — 

Ml I I I (I I H ( \ I It lll»’ ^ f ' 'iS 5 1(1 NM 
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“ On behalf of his pnncipal.” — A pnncipal is not bound by <ui} 
act done by his agent ^vhich he has nftt in fact authorised, unless it is 
done m the course of the agent’s employment on his behalf (m) and is 
u ithm the scope of the agent’s apparent authority (n) 


238. — Misrepresentations made, or frauds committed, 
Effect on agree agents Rcting in the course of their busi 

™Sron“r7rand for tlicir pTiiicipals, ha\ 6 tlie same effect 
by agent agreements made by such agents as if such 

misrepresentations or frauds had been made or committed 
bj the principals , but misrepresentations made, or frauds 
committed, b} agents, in matters which do not fall within 
their authorit} , do not affect their principals 

llluslralions 

(a) A being B s agent for the sale of goods induces C to buy them 
by a misrepresentation which he was not authorised by B to make The 
contract is roidablo as between B and C at the option of C 

(b) A , the captain of B s «hip signs bills of lading without having 
received on board the goods mentioned therein The bills of lading are void 
as between B and the pretended consignor 


Course of employment — The icconlance of this section w ith the 
modern common law is well shown in a judgment delivered in the 
Judicial Committee by Lord Lmdley The law upon this subject 
cannot be better expres<;ed than it was bj the acting Chief Justice [of 
New South Wales] in this case He said Although the particuhr act 
which gi\ es the cause of action may not be authorised still if the act 
IS done m the course of employment which is authorised then the 
master is liable for the act of his servant This doctrine has been 
approv ed and acted upon by this Board m ilackay \ Commercial Bank, 


(n) McOoinn\ (1871) I R 8 

Q B l-Il where the managing dircrlor 
of a company obtained payment of n 
private debt out of certain fundi in 
breach of an understanding between the 
debtor (who was also indebted to the 
compiny) and a surety for hia debt to 
the company and it was held iit an 
action by the company against the surety, 
that the company was not re«pon«iWe 
for th con fuct of the managing director 


in the matter 

(n) hor illu trjtion '•ci Bow lead cn 
Agency 7tli cd pp - * -S4 lor an 
Indian one Mnrnrjt 1‘rtinjt \ 1/h/ji 
Hanchhod I ed d Co (192J) 48 Bom 20 
77 f C 2G6 AIR 1924 Bom 232 of 
which the practical moral u that cheques 
to biarer are not safe even if crossed 
The rule is too well recognised to need 
authnntiea in support 
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of New Bnmsivicl (o) Smre v Francis {p) and the doctrine is a« 
applicable to incorporated companies as to individuals All doubt on 
this question was removed the decision of the Court of Eschequer 
Chamber m^tinoic^v English Joint Stocl Banl (q) which is the leading 
case on the subject It was distinctly approved by Lord Selborne in 
the House of Lords ixiHouldstoorthv City of Glasgou Banlc [t) and has 
been followed in numerous other cases (?) 

In the passage here referred to is now the leading 'luthontj 
\^illcs J doli\ering the judgment of the Lsclicquer Chimber slid 
With respect to the question whether a principal is answenble 
for the act of his agent m the course of his inastei s business and for 
his master s benefit no sensible distinction can be drawn between the 
case of fraud and the case of any other wTong The general rule is 
that the master is answerable for every such wrong of the servant or 
agent as is committed m the course of the serv ice and for the master '' 
benefit though no express command or privity of the master be 
pro\cd (t) That principle is acted upon c\ery day in ninnmg down 
cases It has been applied also [m various cases of trespass false 
imprisonment by sen ants of corporations acting in supposed execution 
of their duties under by laws and the like] In all these cases it ma> 
be said is it was said here that the master has not authorised the act 
It IS true he has not authorised the particular act but he has put the 
agent in his place to do that class of acts and he must bo answonbl 
for the manner in which the agent has con Inctcd himself in doing the 
busjnriis which it was the act of the master to place him m (ii) Tlio 
words for the master s benefit which occur m this judgment were 
applicable to the case before the Court but must not be tal cn aa 
restricting the scope of the rule though there was for some tunc con 
siderafale authority for that reading If the act belong‘d to an aii thori'c^I 
class it is not material whether the agent intends tlio prlnclJaI^ 
benefit or not nor whether the pnncipal in fact derives nn> benefit 
A Bohcitors managing clerk Jiavjiig authority to transact con\e) 
ancing business on behalf of the firm took a client s instructions to 
sell sonic property (by his own advice g»c« with fraii lulenfc intent) 

(0) (1S7»)L P 51 C 314 Bromllini] \ C I**! 4 

(r) (18 ")3 'pp U 100 (1) ^ ^ ^ 

(1) (ise )L H Six -> ) B ir ri" ni, -v I lUnatppT- 

(r) (ISM ) J \lp tjl ftt I J 0 3 1 

(»} Ctl lift At* rtince C r (u) I II *' I * «t H ,<141 
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hkJ pot thf «l(.c<!s from licr (nliich he might projKrl} hixc done) 
Tlirn he procureil her execution of inMrumcnt^ being in fict con^c} 
ancei to him«elf, which the client giippo«c<l (os mtcntlcd b\ him) to he 
in it1> fonml jii]»crs , nnd ha\inp thuiolifninnl the incnnH of nnhing 
HI Tppin nth pcHxl title in hi^own mnic, he dealt nith the proj>crt\ for 
hi'i onn puriKi«( « The Hon«ic i)f IxmUft) held that this nna n framl 
ininnnttoilhi tin niaiiag* r in thec<mr« of his employment fornhirh 
the principal was an<i\t rabh It is eh ar fmm the judpini nts that th* 
ndi apj lir*** to o'Unsihh ns well ns to nctu il niitlionty 

Mi^n pn ntation which will make the principal liable to an 
i» turn f )r to '•JUS' diciit, or otln r Mihst intiM wnmgwill ofeourst, 
Ik. I siillicieiit c^aii'i for the «»tlier p'lrly to n\ oid an apn omr nt iinluci d 
h% It 

IHij'f ration (a) seeiiLs to include both tin ei < of flu npi nt knoiviup 
hut the principal not knowinp tin (ruth of the inattir nusrt presented 
in»l the IiS' obaious one of the agent innkinp a Htatement withotit 
luthonta, hut bolitMiig it to be true, while the jirincijial in fact knows 
It not to be tru( Intliclattercascitwnsformcrly litid that n contract 
tints inducc<l \vas not aoidabic, as no fraud had been committed either 
In the Agent or b\ the principal , but this decision, which was not 
iinammou', and lias been constantly discussed since, is no longer of any 
practical (ic) nuthorita 

Illnstmtion (b) is taken from a modem decision where the real 
qut'tioii was as to the extent of the master s apparent authority It 
would perhajH lia\e been mon nppropnate to s 237 The autborita 
of the master of a ship is aery large aud extends to all acts that arc 
usual and necessary for the use and enjoyment of the ship, but is 
subject to seacral well known limitations With regard to goods 
put on board, he may sign a bill of lading, and acknow ledge the nature 
and quality and condition of the goods ’ but it is not usual for the 
master to gue a bill of lading for goo<ls not put on board On the 
contrary the general usage giaes notice to all people that the autho 

(i) tiofl r Craet Smith d Co J19I2] to have it suppose*! that Cornfool v 
A C 716 rerersmg the decuion of ibe /’owte turned upon anjrthing but a point 
C A [1011] 2 K B 480, Dina Bandhu of pleading WiUes J L K 2 Ex at 
Saha y 4Wu/ Xoli/ J/o//a (I022J 60 Cal p 262, whose opinion la now uni\er»all^ 
258, 681 C 430 AIR 1023 Csl 167 followed It is the better opinion that 

(«c) CamfoUs /"wie (1840) 6il &W th* principal is also liable for a wrong 
J58, 55 R H C55 I should bo sorry seo Pollock on Torts 13th ed, 313 
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of New Brunswtel (o) Smre v Francis (p) and the doctrine is a< 
applicable to mcorporated companies as to individuals AH doubt on 
this question was removed by the decision of the Court of Evcheqoer 
Chamborin^ortticJv English Jmnt S«icl Brml{q) which is the leading 
case on the subject It was distinctly approied by Lord Selhorne in 
the House of Lords, in Houldsuotth v City of Glasgou Banh (r) and has 
been followed in numerous other cises ” (s) 

In the passage here referred to ns now the leading authontj 
dies J dch\ ering the judgment of the Exchequer Chamber said 
“ With respect to the question whether a principal is ansuerahle 
for the act of his agent in the course of his niastei s business and for 
bis master s benefit no sensible distinction can be drawn between the 
case of fraud and the case of any other wrong The general rule is 
that the master is answerable for every such wrong of the servant or 
agent as is committed in the courac of the scrauce and for the master •> 
benefit though no express command or privity of the master he 
proved (<) That principle is acted upon every day in running dow n 
cases It has been applied also [in various cases of trespass f'^Ise 
impnsonmcnt b> sen ants of corporations acting m supposed execution 
of their duties under by laws and the like] In all these cases it ma} 
be said as it was said here that the master has not authorised the set 
It IS true be has not authorised the particular act but ho has put the 
agent in his place to do that class of acts and he must be nnswerahli 
for the manner m which the agent has conducted hnnseJf in doing the 
business which it was the act of the master to place him in (») The 
words “ for the master’s benefit, ’ which occur in this judgment vcrc 
applicable to the case before the Court but must not be taken as 
rctstricting the scope of the rule though there was for some timi con 
Bulerable authority for that reading If the act belongs to an autliorjsod 
class It IS not material whether the agent intends the pnncijial s 
benefit or not nor whether the ptincipd in fact derives niij benefit 
A solicitor’^ managing clerk, having authority to trmsitt cotiNev 
ancing business on behalf of the firm took a client s instructions to 
sell some property (by his own advice given with fraudulent intent) 

(o) (187t) L I fi P C 39J Prorn [|no»] \ C -1 a •!-" 

if) (187-) 3 \pji Ca 100 (0 ^ 

I7> OBI-}} n 2Jx S'i jiJK'mii Kii *'>11 It airr 

(r) (18S0)3 \pj Ca at i 3.0 33l 

(•} Ctl tfn* I>ft Alt ranf* C v {») I 1 2 > t *t j i .e S'"- 
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“ind got the deeds from her (nhich he might proptrl) have done) 
Then he procured her execution of instruments being m fact convey 
anccs to himself which the client supposed (as mtended by him ) to be 
morel) formal papers and ha\ing thus obtamed the means of makmg 
an ipparentl) good title in bis own name he dealt w ith the propert) for 
Hi'S own purposes The House of I ottls (t) held that this was a fruid 
committed b) the maingenn the course of his emplo)raent for which 
llie j nnci] al was answerable It is clear from the judgments that thi 
rule applies to ostensible as well to actual authority 

Alisrcpresentation which will make the prmcipal liable to an 
ution for trespass deceit or other subst intn e \vTong w ill of course 
be a sufficient cause for the other party to nvoi 1 an agreement induced 
by it 

Illustration (a) seems to include both the case of the agent knowmg 
but the j rmcipal not knowmg the truth of the matter misrepresented 
and the less obMOUs one of the agent making a statement without 
luthorit) but bchcMug it to be true while the principal m fact knows 
it not to be true In the latter case it w as formerly held that a contract 
thus induced was not \oidabIe as no fraud had been committed cither 
by the agent or by the prmcipal but this decision which was not 
unanimous and has been constantly discussed since is no longer of any 
practical (u) authority 

Illustration (b) is taken from a modem decision where the real 
(question was as to the eatent of the master s apjiarent authont) It 
would perliap-s have been more appropriate to s 237 The authont) 
of the master of a ship is very laige and extends to nil acts that are 
usual and necessary for the use and cnjo)ment of the ship but is 
subject to several well known limitations ^\lth regard to goods 
put on board he may sign a bill of laduig and acknow ledge the nature 
and quaht) and condition of the goods but it is not usual for the 
master to give a bill of lading for goo<ls not put on board On the 
eontrar) the general usage gives notice to all people that the autho 


(i) Ucyi V Craef Sm th «t Co [1912] 
\ C "16 reversing the decision of the 
C A [lDn]2K B 48Q D na BanJhu 
Saha \ ibdul Lai/ Molla (19 2) 50 C«1 
'•58 C8I C 439 AIR 19’3Cal |6" 
(if) Com/nUv FoifXf (1840) 0 M 
358 5 j K 1 C.>5 I should be sorry 


to ha\e It BUppO'Cil that Cornfoot v 
Fotelt turned upon snjahmg but a point 
of pleading ^^lUe8 J L K 2 Ex at 
p '•6 nhosc opinion w now un versaU^ 
followe<l It u the better op nion that 
tho principal u also liable for a wroRZ 
SCO Pollock on Torts, 13th «d^ 313 
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ritj . IS limited to such goods as have been put on board ” (x) 
It has been held by the House of Lords, for similar reasons, that a 
company’s secretary who issues a false certificate of title to shares for 
his o^ n purposes docs not bind the company either as in fact exercising 
a general authority or b}' way of estoppel or “ holding out ” {y) 

Fuller illustration of the hinds of acts done by agents which are 
deemed to bo ‘ in the course of their business for their principal" ’ 
must be sought in special treatises on the Law of Principal and Agent, 
or in w orks on the Law of Torts 

The difficulties, wdiicli for some time were thought serious, arost 
partly from reluctance to hold any one answerable for fraud or wilful 
wrong to which he had not actually been consenting (z), parti) from 
a fallacious opinion that it was impossible for a corporation to be Iiible 
for fraud or any other WTong which, m an individual, implies a specific 
belief or intention. It seems no harder to suppose a corporation capable 
of deceiving than to suppose it capable of being deceived , and if any 
innocent individual must answer for the fraud of his agent, there is 
really less hardship in applying the same rule to a corporation 


Admissions by Agent. — Section 18 of the Evidence Act pro\jdes 
that statements made by an agent to a party to anj proceedings whom 
the Court regards, under the circumstances of the case, ns expressl) or 
impliedly authorised to make them, are admissions , and s 21, that 
admissions are relevant and may be pro\ed as against the person who 
makes them The Contract Act is silent on the subject , bu'r tVii 
following brief statement of the English law, on which the j»ro\Jsions 
of the Endence Act are c\ idently foundeil, ma) be usefullj added here 
Statements made b) an agent, though not expressly authorised, 
are admissible against the principal if they ha\e reference to th^ 
business on which the agent is eniplo)c<I on the prmcijnl s bihalf at 
the time wlien they are made and are made in the ordinary course of 


(j-j firaiil \ .Sonitiy (1851) JO C W 
at j)p 087, 08U , 81 II 11 700, 702 
(y) tO‘bfn > dreat 2 rngnll Cun»<J$liil«d 
(lyOGJA C -13'' aflimiing IIk tfi-CMion of 
111. C V (lOOl) J h I! 712 ‘vi *1^0 
IU.f/rAurfA^ CinrinaybllU'lJiA C 117 
(j) S'* f r j»r Hramin II II 


inAio/M Jeiifbiiri/ (1074) L U 1* V 
at |. 315 lx)nl HfUDi«c-II 
trt tilt U't thit A torjionUion coiill 
be nuwl for zuilmoui jim-KVOliun 
llO» Ltft Itturanrtf ' 

citwl note (») p COO al>o«« 
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that employment (n) If nn Bcont, employ c<l to Imy goofN aeknnw- 
ledcos the receipt of them, thit ncknowlwlpmrnt i^cMdcncencmn'st the 
principil that they hi\c l>ccniluly <leli\cre<l (b) An ncknowletlpment 
hy a wife, who mainpes n on l>eh.»!f of her hu«lnti<l. and 

piircln«<‘s the pikkU requiretl. to the state of accounts lutween lur 
hushand and the iktsoiis cup]>Iy inp the piHxN. is e\idince apiinst the 
husband, and if it is m writing am! signeil by the wife will interrupt 
the operation of the fstatute of Limitations (r) Where a station* 
inasf(.r. in the oixlniary course of his duty, made a stiteiuent to the 
j>olicc as to a porter haa mg nb^coiidetl the statement was admitted m 
eaidcnce against the com|>any m nn notion with reference to n panel 
which had been lost in transit (rf) Hut it is not within the hcope of nn 
agent's implieil or ostensible niithonty to make statements coneernmg 
bygone transactions, and. therefon* where a servant of a railway 
company, m answ er to a question vv hy he had not sent on certain tattle 
consigned to the company for carriage, &aid that lie had forgotten them, 
it was held that this admission was not relevant against the compiny 
in an action for damages for the delay, because it was made a week 
after the alleged cause of action arose (e) Nor are unauthorised 
statements made by an agent concerning matters in regard to which he 
IS not cmj)loyo<l on the prmcipal’s bohilf at the time when he makes 
them (/), or w Inch are not made in the onlinary course of that employ- 
ment {g), admissible in cv i<lcncc against the principal, excejit vehcre the 
principal expressly refcrrcil the person to whom the statements arc 


(rt) ///m t Thomf’ff, <18as) 3 A1 A 
U ■14’; -10 11 It fi7‘» tn to stilrmrnl* 
m bills of hdin" tiiinoU bj ■•ttipinn^Ur 
sec JI Ltan i //tininj (IbTtf L K S 
H L Sc 1J8 Smithy IIcIoiiih S \ ( o 
[I89GJ A C 70. Liihman y Chnytif 

(J8S7) 19 Q B i> aia 

(i) Btgjf y Lairreiire (1789) 1 T K 
4S1 1 U It 710 And JlriUfh 

Columbia, tic Co ^ ^etllethtp (18C8) 
L n 3C P 499 (letters wntlcii by ship 
master admitted as eMdcnce n^ainit the 
owners of the receipt of pootU) 

(c) An/ferson v i^ani/trton (1817) 2 
feUrk 204, 19 K R 7Ul Cp Mcrtlilh 
V footner (1843) 11 M & 2»2 , HI 

K R 681 


(rf) hirl^ill Urrutnj y Rail 

tmy<« (18‘4)L R »Q 11 4(>S 
(«) final n fileni Ry ( i \ Willis 

li A s rvv tun « ru 
(/) I’lirliiiy \ ilaukshaii (1814) J 
SUrK J19 I'l R R 711 Wihm \ 
r«rrter(18(H) I Taimt US OR R 7'17 
/•rfr* s Li/m (18111) ') () B 147 72 

It K -a>5 

(y) Harntll v Sniilh Lnii Ion Trainiiny* 
Co (1887) 18Q B 1) 815 (niircscntfttum 
b^ sKretnry of tnuuua) lomjNun that 
ecrinin money was due from llii <om 
pany) flirih v Iloirarl (|S|’) 8 Bin{ 
•ISl , 14 R R 751, l/fre/iM \ ImJiirr 
(1811) n M W .‘OJ, «J K U 5Hl 
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made t<» tlie agent for information in the particular matter {k), A 
report made hj an agent to his principal for lus information cannot be 
used as evidence against the principal by third persons (t). 

Privilege from distress of goods in hands of agent.— 'Where an agent 
carries on a trade or business in vrhich the public are invited to entrust 
their goods to him for the purpose o£ being sold oi othenvise dealt 
with in the course of that trade or business, goods entrusted to him 
for any such purpose are, while on his premises (j), or on other premises 
hired by him for any such purpose (k), absolutely privileged from 
distress for rent. The rule does not extend to agents generally, but 
only to those, such as factors and auctioneers, who carry on a trade or 
business of a public nature {1 ) ; nor does the privilege attach to goods 
which at the time of the distress are on premises neither occupied nor 
hired by the agent, though they may have been sent there to be dealt 
with in the ordinary course of his trade or business (w). 

Bribery of agent.— The rights of the principal against an agent in 
respect of bribes received in the course of the agency arc dealt with in 
the commentary to s. 216. In addition to what is said there it may bo 
mentioned that the receipt of a bribe by an agent justifies his immediate 
dismissal without notice, although the contract of agency may provide 
for its continuance for a specified time (n). 

As against the person promising or giving anything in the nature 
of a bribe to an agent, the prmcipal may avoid any contract made or 
negotiated by the agent, or in the making of which the agent was m any 
way concerned, whether be was in fact influenced by the bribery or not, 

(A) ]]xll,ams v Innes (UOS) 1 Cflmp 0 Q B 691 . C5 R R C88 (coramuaion 
504 , 10 R R tOi agent) 

(i) DinjAorrtV i'll/nKn (1812) 4 Taunt (i) Bwm ^ /IraflcWMlSW) 10 C H 
511. 13 U U 6b3 (lettcre from an agent 54 , 84 U II 457 (roonx Inml 

to lii4 princijw! concerning transactions auctioneer, tliou,;li hircil only lor 1 '■ 
intcrcU into on las behalf), Be Jhvala purjioio o! a particular saW) 
rrofideiit Gofl Mtnin-j Co (1883) 22 Cb (/) Taphnr; \ II tston (1833) 1 C i b 
I) C93 (statement made by the chairman 09 (agent (or the sale oT the goods of U® 
of A company at ft meeting of aharc- particular msnufa lurers only) 
holders), /.ryaer s. Pettrsori (1812) (m) I-iyonx hUiott (ISiC) 1 0 

4 Taunt GC2 , 13 R U 723 210 (goods sent )>y A. to !« ^ 

(j) Holmti (1853) S Ex auction tc^ethcr « dh 11 ’a Roo'ls on 1 * 

b»l\ . 01 R U 602 (auctioneer), OifwuR premt-w not prluleged) 

% A//m(|82|)OMoo C r.2l3, 23R II (a) Ito>ton > Co r.M*fU{l I 
:A7 (Uetor). f.Klon s VrLarfn (1845) y»Cb X>iT 331 
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it being conclusively presumed against the briber that he was so 
influenced (o) \\Tiere A , having entered mto a contract for the sale of 
a pair of horses to B , subject to a certificate of soundness from B ’s 
agent, secretly offered the agent a certam sum if the horses were sold, 
and the agent, havmg accepted the offer, certified that they w ere sound, 
it was held that B was not bound by the contract, whether the agent 
was or was not influenced by the bribe (p) Nor is it necessary that the 
bribery should have any direct relation to the particular transaction 
A gift made m order to influence an agent generally m fa\ our of the 
giver is sufficient to render any transactions entered mto by the agent 
voidable against the gu cr at the prmcipal’s option (g) 

The principal may, if he thinks fit, affirm any contract which is 
voidable on the ground of bribery In such Case and also where 
avoidance of the contract is impossible owing to his not having dis 
covered the bribery soon enough the principal is entitled to recover 
from the briber, as money had and received, the amoimt given or 
promised as a bribe if ascertained (r) , or to sue him and the agent, who 
are bable jomtly and severally, for any loss sustamed by reason of 
having entered mto the contract, the damages being ascertamed without 
reference to any sum which may have already been recovered from the 
agent as money received to the prmcipal s use (s) 

An agent cannot raamtam any action for the recovery of money 
promised to be given to him by way of a bribe, whether he was induced 
by the promise to depart from bis duty to the prmcipal or not (0 
Such a promise, bemg founded on a corrupt consideration, cannot be 
enforced by law 

Bight o! prmcipal to follow property mto bands of third persons — 
Where the property of the prmcipal is disposed of by an agent in a 
manner not expressly or ostensibly authorised (u), the prmcipal is 
entitled as agamst the agent and third person, subject to any enacts 


(o) Shtpvay \ Broadwooi [1899] I 
Q B 369 (in this case the bribery was 
discoNcred in the course of an action to 
enforce the contract) Odessa Tramtnys 
Co r Mendel (1877) 8 Ch Div 235, 
DaTiramv ifoyJ (1901) 90 L T 3o7 

(p) Shipurtyr Broadmod last note 
(?) Smith V Sorby (1875) 3 Q B D 

C52 n 


(r) d/oitnd^n v MillhoJ/ (1900) 83 

L T 41 

(«) Sal/ord {Mayor of) v Lever [1891] 
IQ B 163 Grant V Gold etc Syndicate 
[1900] 1 Q B 233 

(t) namnyton v 1 letaria Dock Co 
(1878) 3 Q B D 549 
(«} As to ostensible authority sees 237 
and commentary 
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inent to the contrary (d), to recover tlie property, wheresoever it ma> 
be found (i/>) 

Personal bability of agent to i«pay money received to prmcjjjal’j 
use,— An agent i', not, as a general rule, pcrsonilly Inblo to rejxn 
money rccei^'ud hy him for the use of liis piincipal, though he ni'iy not 
have paid it ov cr to the principal, and the circumstances are such th it 
tile person paying the money is entitled, as ogamst tlie pnncipil to 
iiavo it repaid (x) ^\'iicre a solicitor received a deposit at a sale hi 
auction as agent for the seller, aud the sale was not completed owing 
to the seller’s default, it '\aE> held that no action could be nnmtiined 
against the solicitor for tlic return of the deposit, even if he had not 
paid It o\ cr to the seller (ij) 

But an agent is pertjonally liable to repav money pud to Imn uiulor 
a mistake of fact (2), unless he has paid it over to the principal in good 
faith, or dealt to his detriment with the principal m the belief that the 
payment u as a \ ahd one, before rccon ing notice of the mtention of the 
payer to demand repayment (0) Merely crediting the pnncjpiJ wi 
account is not suflicient to discharge the agent There must bo m 
actual change of circumstances to the agent’s detriment in consequence 
of the payment (b) Sunilai principles apply wliore the money is pud 
m respect of a voidable transaction (c), or foi i consideration which 
totally fails (d), or under duress (c), 01 m consequence of any fraud or 


(0 hoc, for in-’tnivo s. l“8 and tlw 
comnientirj tlimon pp 548-551 
ai to salfB and plcdgoj In jH.r<»on' in 
possession of coo<U or of tin dommeul- 
of Utlc tliorcfo 

(if) Aouj > f^vnjth (isjl) 7 , 

aj U U 4<)J htrquhar^uH s 
(IPdJJA C IJI ( ohviuil Haul y Caly 
(180(1) I", App (ns .Ml" 7»i r« / wny/cfi»t 
//ml (1870) I U I til 5«S l/w-siw 
tnnl Itam hnur \ ! aqhl ir Vmy ( lUitU * 

Jjih L .1 51« 

(x) Cary \ ( 17 Jl) 1 Sir 48 U 

iMt-yi \ Jlichnril^nn (18S8) J1 Q U D 
iOl, Taiihf \ Mtlroju^hlju Tw ('> 
(.lOfKq.’K 11 .V> 

(y) ///m \ Uoill a [1803] I Q U J5», 
follows rt! \ shuttlrirorih ( 1810 ) 
M \ t 1 t'i* 'I n H * 1 .’ \n 


anctioncor r«ci\ ing a deposit is howi 1 1 f 
IKrsoiudlj ninflcnible, brciU''e lie h la 
the positioO of a stakeholder Cra/ \ 
(ivmn Ige (18J7) J C A P 40 U U U 
J 4 d. fiUnnlsy ( 1814 ) ^ Tam.' 

815 15 U n (02 

(5) lyemiU s Towi/ih'"! ^ 

»5 t I’ 405 l{i(hr\ nam*"n (rr,')) 
( u« p 5 u 5 

(«) /W/ia > s \VWV 4 U i '■ 

14 l.'si U n hj'i 

(I 8 (>i) 15 C n N S J-’I 

{b) ItalUr \ //arriwH, ah.ne, t'J 
t Prrnutt (ISj-S) ) N A ‘'4' 

K li da's 

(e) f s i'KOi.i'//. uati* (a) 

id) 1 1 J<arlf Ih^l (1851) 4 1>< f4 
27 J 

(») />«vn % ( rati |l8 i5] It/ U * 
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■wrong to which the agent is not a party (/) If the money is obtained 
by duress, or by means of any fraud or u*rong, to which the agent is a 
party or privy, he is personally liable to repay it w hctlier he has paid it 
to the principal or not {<7) Payment over is no defence in the case of 
w rong doers (A) An agent is also personally liable, notw ithstanding 
that he may have paid the money o\er in good faith, if it was paid to 
him m regard to a contract made m his personal capacity (t) 

Money received by agent from a third person by fraud. — ^^'he^c an 
agent recen cs money from a thml person by fraud, and paj s it to his 
principal m his account with him, the third person is not entitled to 
reco\er it from the principal unless the latter knew or had means of 
knowledge that it was plaintiff’s money (j) 

CHAPTER XI 

Of PAHTNERSniP. 

[The English Partnership Act of 1890 is sometimes referred to m 
the commentary by the abbreviation P A ] 

This chapter of the Contract Act is to be superseded by a separate 
Partnership Act which is under consideration of the Legislative 
Department The draft makes considerable changes in dehnition and 
arrangement, gives effect (but short of making the firm a legal person) 
to the mercantile view of a firm’s continuity, and adds proa isions for 
voluntary registration of firms Nevertheless, most of the present 
commentary will still be applicable Our modem law of partner 
ship was built up, m the course of less than a century, bj judicial 
decisions to vihich legislation added next to nothing , and the 
great majority of those decisions were in Courts of Equity The 
Ckimmission which framed the original draft of the Contract Act 
included Lord Romilly, for many years Master of the Rolls, and 

(/) Last India Co \ Trtllon (18*4) 1 (■) fSurntif \ 11 owrWry (1854) 4 I i 

D A. R CU 27 R h 353 B 13J 03 R R 300 ^eifoll ^ Tom 

((;) Gaits V Hudson (1851) b £x 346 /invon (1871) L R 6 C P 405 Vs to 

80 R R 32b , n akeftld \ «ir&on (1644) when an agent n to be considered as 

6 Q B 270 , CO R R 370 . Padget \ contractug personally see commentarv 

Pnc«t (178?) 'T R 97. IR R 440 to a 2JO, on/e, p 635 

(A) Sharhnd ^ Mtldon (1846) 5 Hare. {j) ilorarji Prtmji \ ilulji BanehM 
409, 71 R R 180, lx parU Eduttrdt I ei <t Co (1023)25 Bom L R 1014, 1022 
(1884) 13 Q R D 747 1023,771 C 206 A I R 1924Bom 232 
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Sir William James, Vice Chancellor, and afterwards Lord Justice, who 
w as second only to Jessel among modem equity lawyers Hence the 
chapter on Partnership is perhaps the best m the Act Comparison 
With the English Act of 1890 will show that it was of great use to the 
English draftsman of the digest which ultimately became the ground 
w ork of that Act For Engli^ purposes, however, it was necessary to 
go more fully into details, and the Partnership Act contnms nearly 
twice as many sections as the present chapter (k) It is possible that 
the Indian Law Commissioners might have done better if they had 
been less brief , but they did very well, and almost the only thing to 
be regretted about this part of their work is that they were so sparing 
of illustrations, which m this subject would have been particularly 
appropriate 

Lord Lindley’s statements of English judicial practice are some 
times cited without further reference to authority For all purposes, 
except that of bemg technically bmding on the Court (which English 
decisions themselves are not m Bntish India), they carry at least as 
much weight as most reported judgments 

239. — “ Partnership ” is the relation which subsists 
Partnership ’ between persons who liave agreed to com- 
bine their property, laboni or skiH in sonic 
business, and to share the profits tJiereof between them 
'Firm’ cicfinotj Persoiis wJio Jiavc cjitcrecl into partner- 

ship witli one another are called collectively a “firm 

Illuslraltottj 

(a) A and R buy 100 bales of cotton, which they agree to aell^of 
joint account A and B are partners in n^pcct of auch cotton 

(b) A andB buy 100 baleaof cotton, n,grccing toeharo it between them 

A and B are not partnere 

(c) A agrees with B , a goldsmith, to buj and furnuh gold to B , to 

1)0 worked up by him and sold, and that tlier shall sliaro hi the re«'i ting 
profit or loss A and B are partners .. 

(d) A and B agree to work together as carpenlirs, hut that A * " 
receive all profits and shall pay wages to B A and B are not partners. 

(o) A and B are joint owners of a ship This circumstance does no 
male them partners 

Definition and essentials ol partnership. — A largo number of dcfi 
nitions of partnership will bo found colle cted m tlio first chapter o 

(1) lor the luitory of thr Knaluh tTalificaCion see the rnfaor to I'oMock • Purest 
I S tht' Jj»i» ol I’artni r>J»ij' 
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Lord Lindle} h stHudard treatise The first paragraph of the present 
section IS a simplified form of Kent’s definition ( 1 ), which was adopted 
b} Storj- The definition which stands in the English Act, “ The 
relation which subsists between persons carrymg on a business m 
common with a anew of profit,” is novel , it appears to be founded 
on the following dictum of the Judicial Committee m an Indian case 
decided on the analogy of English law — “ To constitute a partnership 
the parties must have agreed to carry on business and to share profits 
in some way in common ” (m) It will be observ ed that the definition 
m the Partnership Act does not mention sharing as distmguished from 
makmg profits , and it has been suggested that in England persons 
may be partners in an undertaking carried on by them in concert 
without aiming at personal gam, or c\ cn on the express terms that none 
of them shall derive any individual profit from it, and that the object 
of dividing profits, though almost always important m fact ‘ points 
to the conclusion that it is rather an accident than of the essence of 
the partnership relation ” (n) It is clear that this opinion did not 
occur to Kent, or Story, or the framers of the Contract Act, or Sir 
George Jesscl, who said that partnership is at all events a contract 
for the purpose of carrymg on a busmess brmgmg profit and dividing 
the profit m some shape or other between the partners (o) Not onlj 
a common busmess but a common interest in it is essential (p) How 
ever, if any difiiculties arise from the new English definition thev 
must be solved by English Courts (^) Under the present section 
there can be no doubt that agreement to share profits is essential to 
the constitution of a partnership 

Kent's definition was criticised by SirGcorge Jessel in the judgment 
just now cited (o) on the ground that there may be a dormant partner 


(/) Partnership is a contract of two 
or more competent persons to place their 
raonc^, cfTccts labour and skill or some 
or all of them m lawful commerce or 
b isincsa and to dmde the profit and bear 
the loss m certain proportions Kent 
Comm 111 23 

(m) JfoUieo Jfarch «£ Co v Courf of 
liar* (1872) L H 4 P C 419 436 
10 B L K 312 320 on appeal from 
(1860) 3 B L n A C 238 

(n) I mdler p 10 in editorial add tion 


(o) /oofey I Ifnifr (I8T) j Ch II 
4,>8 472 4"3 

(p) Cp i> badu \ Aa-*a(<ai 81 I ( 
283 AIK 19-5 ^aff 430 

(f) We should t ibmit if it wtre tvl 
aant here that a committee managing 
the alTairs of a society or the like without 
a new to indiTiciual gam may in par 
ticolar cast~i meur liabilities rrsemblmg 
those of partners by holdmg out or by 
actnalagencv but there is no presumption 
of aothont^ to plwlge tleir common 
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such as the idow of a former partner succeeding to hia share by \ irtue 
of a pro\ ision in the articles, who contributes nothing But, with great 
respect, there is no such ord as “ contribute ” either m Kent or m the 
Contract Act A dormant partner’s share is no less his property 
because it is acquired by gift, or m pursuance of a contract to which he 
was not a party , and he does combine his share with those of the other 
partners whether he can be properly said to contribute it or not 

If all the requisites of a partnership are present, the fact that one 
or some of the partners are to have the sole control of management and 
are empowered by the terms of the deed to determine the partnership 
does not negatn e the idea of partnerahip (f ) 

Co-ownership and partnership. — There is not partnership iMthout 
combination to carry on a business, and therefore the mere fact that 
persons own m common something which produces returns, and divide 
those returns according to their respective interests, docs not make 
them partners “ Persons who Kavc no mutual rights and obligations 
do not constitute an association because they happen to imv c a common 
interest or several interests m something vrhich is to be div idod bctvv ecu 
them ” (s) No one ever suggested that co owners of a house let to a 
paying tenant, for e\'imple, arc partners either as to the house or ns to 
the rent Their shares are distinct, independent and separately 
alienable If the^ used the house as an hotel managed by themselves 
or theic agent for their common profit thej would be partners m the 
business of hotel keeping (r) Property inn> oven be acquired in 
common in order to make profit of it without crecating a partnership 
If A B and C agree to buj land on jomt account, and for interests 
proportioned to their contributions, and to form a company to take it 
o\ er and use it for profit, this vv ill not make them partners , A , B , and 
C have distinct shares in the property, uncontrolled except l)> tlic 
specific agreement, and if the compmj is formed and bu}s the Imd 
each of them will be separately entitled to the jirice of liis share (») 

emlil, and it must be a question of fact v - C H '*** 

in rserj ei«e to nbom cmlit «ns pisen K It 7l0 mas I« rcfcrrnl to 
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If thc^ lind 'tjirlc*! the j>roj»ov?«l busine«9 on the hnd on their o'Mi 
flcconnt in«tcil of «cllinc to the coinp-iiw, the} «oulcl h-we been 
pirtner^ though the hnd would be pnrtncr^hip jirojiert} onl} if they 
ongmnll} ncquircfl it for the purpose of the joint businc*^, or cxprcs^lw 
figreed to bring it into the pirtner*hip stock 2 stib s f, pp 701, 
702, liclow) An ngreeincnt whirh is m eJTect for the ncqiiisition of 
proj>ortv in shires nnd Iei\ei the pirties to do «eienll} whnt the} 
pleise with It will not bo mide n pirtner»hip c\en b} the use of tint 
wonl (i ) 

Vs to ships in pirticulir, it Ims long been settled tint pirt owners 
of n ship arc not necess,nril} pirtnen (ir) , but if the} empio} the ship 
in tndo or id\enturc on their joint account the} arc partners ns to 
that cmplosnicnt nnd the profit tlierebs mule (x) 

V\ hero j>ersons enter into an ngreeincnt constituting a pirtnership 
limited to a joint tmling ndsentiire, nn<l goo<ls arc purchased, ostcii 
Fibl} In an iiidnidinl nd\cnturerl)ut reilh for the purpo«c of the joint 
adventure the advcnturersarclnblens partners but there is no such 
resjx)n«ibilitv for goods purchasoil before the partnership agreement 
upon the cnslit of an indi\i<lunla«hentiirer thoucli the} are afterwards 
brought into stock ns Ins contribution to the joint adventure (y) 

^inco the fact that several j)er*ons are co ow ners of a ship does not 
make them partners (Illustration (e) ) a suit b} one co owner against 
another for his share of the sale proceeds of the ship nnd the profits 
earned b) the ship before sale is not such a winding up suit as is con 
temphted b} s 205 (p 724, below) (r) Ilut cases inav «onietimes 
occur in which a partnership exists between persons ow mng a ship and 
the ship ma} be jnrt of the assets of the firm but in such a cast some 
contract of partnorshiji exists Im tween the parties or some joint 
business is earned on by them to which owning of ships is merely 
accessor} (a) 


(j) iMallnh \ Alhh 1) yi (19-') 8 
Lah 310 100 I C 846 A 1 II 19»7 

Lah 333 lien not onl> a biMines« 
caiTJod on in common but e>cn s com 
raon mter(s*t is wantin^ 

(jr) Htl <' i/A(18Il)“ Bin,. (1) 

711 13 H n OKI 633 
(i) Grten v ISriggi (1847) fa Ha 39 j 
77 R R 156 Ifln'Jjn'iIj Satliraj \ 
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L U 4> I V 48 38 Horn 61 -6 1 C 
915 
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Profits. — The profits contemplated by the Act, and by the common 
law of partnership, sometimes called “ net profits,” ” are the ercess of 
returns o\ er advances, the excess of what is obtamed over the cost of 
obtammg it ” It was formerly common to speak of the total receipts 
or gross returns of a busmess as " gross profits ” This is objectionable, 
and should be avoided (6) Obviously there may be very large gross 
returns and yet little or no real profit Sharing gross returns will not 
create a partnership, as the English Act (s 2, sub s 2), m affirmance of 
the general law, has expressly declared The owner of a theatre lets a 
travellmg manager and his company use the building, scenery, appli 
ances, and permanent staff, m consideration of receiving half the money 
taken from spectators This docs not make the owner answerable as 
partner or principal for anything done by the manager which may be 
the subject of suits or penalties, such as infringement of dramatic copy 
right (c) Similarly the author of a book reccivmg a royalty on copies 
sold IS not a partner with the publisher , and it seems that he is not 
so even if the agreement is to divide profits, the publisher taking all 
risk (d) 

Sharing profits,— As common interest will not make a partnership 
without division of profits, so sharing of profits will not unless there is 
really a common business The following sections, from 240 to 244, 
are only some special -ipphcations of this principle Sharing tlic jirofits 
of an imdertikmg is not of itself a partnership, though the existence of 
partnership may often be inferred from it “ It is said (and about that 
there is no doubt) that the mere participation in profits tnicr ss afJonh 
cogent evidence of partnership But it is now settled by the cases of 
Cox V Hxchnan (c), Bidlen v Sharp (f), and MoUuo, March d Co v 
Court of TTards (p), that although n right to participate m profits is a 
strong test of partnership, and there may he cases where upon a simple 


i>) Lindloj, 41, 42 

(c) Lyon ^ Anoides (1801) 1 15 A S 
0 , 5 B A S 751 , 129 U ]{ 452 456 
(</) Lindlcj, 51, Pollock, 10, iincl 
Ni i>cT LortI Broogliim and Lord 
Mcrulpjdale m Caz v Jlielman (ISCO) 
Hll I C ati 2-7 127 11 R at p 151 
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participation in profits there is a presumption, not of law, but of fact, 
that there is a partnership, yet whether the relation of partnership does 
or docs not c^ist must depend upon the whole contract between the 
parties, and that circumstance is not conclusive ” (/<)• Before the 
decision of the House of Lords m Cox v. Utchnan (i) it was supposed 
that every one who took a share m the profits of a business was liable as 
a partner to outside creditors, whatever might be the terms as between 
himself and the persons actually conducting the busmcss. But the true 
test is not whether a man receives a share of profits ; it is whether the 
busmess is being carried on by him, or by another on his account, so 
that he is a principal. Creditors who supervise the conduct of their 
debtor’s trade, with an agreement to pay themselves off out of the 
profits, do not thereby become his partners (i), and the same prmciplc 
applies to trustees for debenture holders. A receiver whom they have 
appointed under their powers is not their servant, and does not become 
so, or make them liable for his contracts, even after he has ceased, by the 
wmdmg up of the company, to be the company’s agent (j). The 
question is really one of agency and authority (A). 

In tho leading case m the Privy Council, where it was first clearly 
laid down that the question whether the relation of partnership does or 
does not exist, “ must depend on the real intention and contract of the 
parties ” (i), there was a contract between a partnership firm and a 
third person whereby it was agreed that he should receive m considera- 
tion of advances a commission on the net profits of the partnership 
business, and large pow ers of control over the busmess were given to 
him for his protection, but no power to direct transactions. This was 
decided to be a contract not of partnership, but of loan and security 


(A) JcsslI M U , \ I’urlynt (1875) 

h R 20 Iq 331, 333, closely follonins 
the Im^uapc of the Judicnl Committee 
m Mollico, March d. Co i case 

(») Note («) alioNC Mollico, March 
d. Co \ Court of Wards T'a? csocntiallj 
ft similar case, m vliich powers of control 
ftn<l rctamms profits or a pere<ntogc of 
them, towanU pa^ ment of Iin debt, t»tnr 
men to a siii’le erolitor 
(j) \ [ISOTJ A C 575 

It wouhl s<xm tliat after that date the 
n‘cii\cr was j>crM>ni!l\ liable on contracts 


made li^ him, as ha\ in; no principal w ho 
could b»> sued 

(1) bee the coranii-nU. on Cox \ litcL 
Mtaniii UuUtn \ Sharp, no*e (/) abo\e 

tf) 1/offiro, March <1 C> \ Court of 
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It 3U.320,onapp.Al from 3 11 L R A 
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Co [1924, r C ] 49 Ikira 32i> bS I C 
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between a debtor and a creditor (%) The same principle is applied to 
other kinds of transactions An agreement bj A to pay Z , in con 
sideration of his guaranteeing A , in underwriting business, a certain 
proportion of A 's profits in. that busmen, does not make Z a partner 
with A (n) Agam, if a deceased partner’s executors arc entitled b} 
the articles to receive his share of profits during the rest of the partner 
ship term if he dies before its expiration they arc not thereby made 
partners (o) It must be remembered that in all cases the result 
depends on the real contract and mtcntion of the parties as shown by 
all the facts It is settled or highly probable that certain kinds of facts 
are not alone suflicient to constitute partnership The question how 
much must bo added to produce that result is not capable of any general 
answer, save that modem Courts may be expected, on the whole to 
treat men as partners when and so far as a sensible man of business 
would consider them so 

) In an ordinary club the committee has no authority to pledge the 
credit of the members at large and the members arc not liable for debts 
lacurred by the comouttee As m such a case no single clement of the 
contract of partnership is present it is rather hard to see how the 
members can ever have been supposed to be liable as partners , but it 
was once thought arguable and even said to be the common opinion (p) 


Partnership and service — Soractunes it is not easy to draw the line 
between a partnership and a payment of salary by a share of profits 
The owner of a ship, who has been paying the master fited wages 
vivi tfciti lavAjin uij. the terms of 

receiving a fixed share of profits from him Docs this leave the master 
the owner’s servant, though a servant with largo discretion or make 
him a partner with the owner in the adventure ^ Probably the latter 
but cither opimon is plausible (5) 

It 13 even possible for Z both to receive a share of the profits o 
A 's business and bear a share of losses, and ^ ct, by the spccnl terms of 
Ihcir agreement, to bo in the position of a acrv ant as regards A , and not 
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(o) lldmr ^ Ilammorl (18"-) I It 
“It 218 

( / ) t f ”■ y"? ' (183'') 2 'I AW 


1-2 40 11 I sra 
(7) ‘•r^f (18"") 3 C i 
rcrlinl! J J "t ri' 

I a I tn It tlrci lr.1 WM tl at onr « »J « ^ 
•nntUr ilrownrr iTmMn(>.t 

tnsatrr # 



TUI HUM 


entitled to the rcmctlics of a pirtncrfr) We do not knoii of nn) 
decision thit a person in such a position was not liable as a partner to 
creditors of the business Comcncl^, receipt of a fcccd silarj m 
lieu of a «harc of profits is con'^istcnt with being a real partnership if 
the intention of the parties to be partners is otherwise apparent (j) 
The firm — Bj* the current usage of affairs, a firm is distinct from 
its members They maj ha\ c claims on the firm’s propertj , but it is 
not theirs It has fcparatc accounts, and is their debtor and creditor 
Quite possibly some per^n who is not a member of the firm maj ha\ c 
authonty to do certain things m its name which some or one of the 
partners ha\ c not In short, the firm is treated % cp) much ns if it were 
a corporation , it is nn artificial or “ moral ” person for business 
purposes , and in some systems of law this personality rcceia cs formal 
acknowledgment "In Scotland,” m particular "a firm is a legal 
person distinct from the partners of whom it is composed ” (t) though 
the indmdual partners may be liable for its debts But the Common 
Law has no means of admitting any kind of legal existence between that 
of a formally constituted corporation and that of nn individual human 
being (though the procedure of Courts of Lquity can go near it m what 
arc called rcprc«cntati\c suits), and for English jurisprudence the 
firm IS only a compendious name for certain persons who carry on busi 
ness, or haa c authorised one or more of tbeir number to carry it on 
m such a way that they arc jomtly entitled to the profits and jointly 
liable for the debts and losses of the undertaking For the purpose of 
determining legal rights " there is no such thing ns a firm known to the 
law”(u) and this IS so likewise under this Act (w) It is true that under 
the Code of Civil Procedure, 1908, O XXX as under the English 
Rules of Court (now 0 XL^^II a) and we arc informed, by statute 


(r) I/ir«rA(18S4)27Cb Pit 
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other share and he was a partner 
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JD many other jurisdictions, actions may he brought by and against 
partners in the name of the firm, and even between firms and their 
members , but this is only a matter of procedure (tv) Partnership 
property, agam, is recognised m more than one way, but only as that 
which is “ joint estate ” of all the partners as distmgmshcd from the 
“ separate estate *’ of any of them, not as belonging to a bodj distinct 
m law from its members 

Under our normal law (a?) there are no prescribed forms for the style 
of a firm, and the liberty of partners to assume any firm name they 
please is bounded only by the general rules as to goodwill (p 703, below) 
and trade names (y) A firm name may be personal or impersonal, 
singular or plural, and need not contain the name of any existing 
partner The style of one well known booksellmg house in London 
consists simply of the name of the ongmal founder, long smee dead 
“X &Co,”“X,Y &Z,’'"TheX Co,’ “X X Son,” “ X *8 Sons " 
(common m America), “ X Brothers ” and other varieties, are alike 
usual and allowed Also there is no general rule to prc\ cut a solo 
continumg member of the firm of X A. Co , from contmuing to trade as 
X & Co , noi indeed to prevent X or Z , who has never had a partner, 
from trading under the style of X A Co , provided that he is not thereby 
doing wrong to an existing X A. Co Most commercial countries not 
under the Common Law have precise regulations in these matters 
The principle of the Common Law, on the other band, is to allow great 
latitude in the use of personal names so long as they are not assumed or 
changed for purposes of deception Indniduils may carry on 
busmess under any name and style tliey may choose to ado])t (:), 
provided they do not adopt a name tending to mislead the public into 
confusing them Uith others already trading under the same or like 
names It is not true, on the other hand, tint a man has a positive 
and universal right to employ his usual name As a rule the mere fact 
that a rn al’s name resembles his oun is no reason for restnming bun 

lir) It <loos not flutl onsc the* iJ 0 thoicc of name* 

trmmmc t>o tn to make a partner in (rt f» raro mw th'* coneoalm-nt of 
s ilNtnn 0 Iwth [Iiintiff anl Ucftndint one* cmnl name nv fnu 5 1 ! «l 
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from dealing m the name he has alna}s borne The Court will not 
interfere merely because the similaritj may be an occasion for careless 
people to make mistake** I^ord Justice Knight Bruce said m a cele- 
brated judgment “ All the Queen’s subjects ha\ e a right, if they will, 
to manufacture and sell pickles and sauces, and not the less that their 
fathers haa c done so before them All the Queen’s subjects ha\ e a right 
to sell these articles in their own names, and not the less so that they 
bear the same name as their fathers ” (a) A man has no monopoly in 
Ins name , the question of substance is alwajs whether the defendant 
IS trj ing to pass off his n ares as the wares of another, and this must be 
decided according to the CMdencc in each case ^\'hcrc fraudulent 
intention is shon n, on the other hand, it is not a sufiicicnt answer for the 
defendant to say that the name he is using in business is the name he 
has adopted for all purposes , freedom of choice docs not extend to 
choosing just that name uhich tmII enable one to appropriate the 
reputation of another man’s goods (6) The same reasons apply to the 
use of corporate names (c) and firm names (d), and also to the u^c of 
distinctive trade names for goods (not to be confused with registered 
trade maiks) , in this last casco name which, taken alone, is a literally 
true description of the goo<ls fold under it may be rendered fraudulent 
by the manner and circumstances of its u«e (r) " A statement which 

is literally true, but which is intended to conv c) a fal«e impression, has 
something of n faulty ring about it , it is not sterling coin , it has no 
right to the genuine stamp and impress of truth ”(/) Bven n »ruo 
name, pcrKinal or other, is not o commodity to be sold and tratTickty! 
in w ithoiit reganl to the u«e that maj be made of it (9) 

It will be remembered that the numl>cr of jHT'ons who mav form 
an onlinar) partiicr-hip is limite«] both in Knplaml and m India b} the 
Companies Act (see s 2GG, ji I'M) below) The«c provisions sujirrs/sle 
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the question, speculative and antiquarian even m Englind, uliethent 
is an offence to assume to act as a corporation {h) 

Joint Hmdu ian u ly firm. — -The case of joint ownershipin i tnding 
husiness created through the operation of Hindu h\v hetwcon the 
members of an undivided Hmdu family must be distinguished from 
that of an ordmary partnership ansmg out of contract (t) The rights 
and liabilities of the coparceners in the former case cannot bo deter 
mined by exclusive reference to this Act, but must be considered also 
V ith regard to the general rules of Hmdu law which regulate the trans 
actions of united families \ccordmg to those rules, the death of one 
of the coparceners does not dissolve the family partnership , nor, as a 
rule, can one of the coparceners, when scaermg his connection avith the 
businc<?s, ash. for an accoimt of past profits and losses (j) Further, the 
managing member of the family can pledge the credit or property of the 
family for the ordinary purposes of that business (A-) , but the other 
coparceners are liable to the extent of their interest m the family 
property only, unless the contract rebed on, though purporting to hn\ c 
been entered into by the manager only, is in reality one to aNhich the 
other coparceners are actual contracting parties or one hich they ha\ c 
subsequently ratified (1) And though a trade, like other property, is 
descendible amongst Hindus, it does not follo^r that a Hindu infant, 
a\ho b\ birth or inheritance becomes entitled to an interest in a joint 
fanul' bu‘siness, becomes at the same time a member of tlic trading firm, 
so as to require him to join as a plamtifT jn suits on dealings and trans- 
actions vith the adult members of the family carrjing on the family 
bu'smccs (ni) In the case, however, of a partnership composed of 
certain incliMdual members of a joint Hindu familj and otliers \\ ho arc 
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strangers to the family, the relations of the parties are governed by the 
pro\ isions of this Act, and not by any rules govemmg a jomt Hindu 
family («) The fact that the manager of a ]omt Hindu family has 
entered into a contract of partnership does not make other members of 
the family members of the partnership (o) 

240. — A loan to a person engaged or about to engage m 
Lender not a trade or Undertaking, upon a contract 
vaS:m"mSeyfi sucli pcFson that the lender shall receive 
siiare of profits mtercst at a rate varying with the profits, 
or that he shall recei\c a share of the profits, does not, of 
itself, constitute the lender a partner, or render him respon- 
sible as such (p). 

Sections 240 to 244 superseded a special Act XV of 1866, which 
reproduced, with one addition (now s 241) (y), the provisions of the 
English Act, 28 A 29 Vict , c 86, often called Bovill’s Act This Act 
was superseded and repealed by s 2, sub s 3, of the Partnersbp Act, 
1890 It T\as the somewhat illogical result of the desire expressed by 
a considerable number of busmens men for the introduction of the 
system of “ commandite ” partnership which has long been familiar on 
the continent of Europe That is n system of true limited partnership 
m which one or more actu e members arc liable without limit as ordinary 
partners, but the others arc liable only to the extent of the capital they 
respectivel) contribute or undertake to contribute Later it was 
supposed that the facility of forming limited companies had made 
limited partnership unnecessary , but the demand was renewed 
(BomU’s Act being satisfactory neither in substance nor in form), and 
a Limited Partnerships Act (7 Ed 7 c 24) waspa's'ed in 1907 There 
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rtfcrcnce to either Indun or Ln^hsh 
lepi lation but it comes out ri-lit) 

(9) Hus does not answer to anything 
in the En-li-h Act , the note in U hitley 
^tohes’ Anglo Indian Codes , Cl®, is 
t* -refore not quite accurate 
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the question, speculative and antiquarian, even m England, whether it 
IS an offence to assume to act as a corporation (h) 

Joint Hmdu family firm. — ^The case of joint ownership m a trading 
busmess created through the operation of Hmdu law bet^vcen the 
members of an undivided Hindu family must be distinguished from 
that of an ordinary partnership arising out of contract (i) The rights 
and liabilities of the coparceners in the former case cannot be deter 
mined by exclusive reference to this Act, but must be considered also 
with regard to the general rules of Hmdu law which regulate the trans 
actions of united families According to those rules, the death of one 
of the coparceners does not dissolve the family partnership , nor, as a 
rule, can one of the coparceners, when severmg his connection with the 
busmess, ask for an account of past profits and losses (j) Further the 
managing member of the family can pledge the credit or property of the 
family for the ordinary purposes of that busmess (^;) , but the other 
coparceners are liable to the extent of their interest in the family 
property only, unless the contract relied on, though purporting to have 
been entered into by the manager only, is in reality one to which the 
other coparceners are actual contractmg parties or one which they ha\ o 
subsequently ratified (^) And though a trade, like other property, is 
descendible amongst Hindus, it does not follow that a Hmdu infant, 
who by birth or inheritance becomes entitled to an interest in a joint 
familj business, becomes at the same time a member of the trading firm, 
so as to require him to join as a plamtiff in smts on dealings and tnn?* 
actions V ith the adult members of the family carrj mg on the family 
business (»i) In the case, hoivever, of a partnership coraposofl of 
certain mdu idual members of a jomt Hindu family and others v ho are 


{/i) ''oc Pollock Djgcst of I’artntrship 
27 

(i) No ‘•uch joint family bii>.inc«s t% 

knoA»'n to 'Mahomctlan law Solemn Jlibt 
» J/a/e Maf/imnin I (1927) W 

Col 087 101 I C 833 \ I H 1927 

Cal 830 

(j) SinnIU II % ’^oineih tr (I8S0) a 
Horn 3S 

1/o/im(I8Sn)5Cn! "92, 
Jar hi n dure In y IMh irhnnd 
1/«nirti» I (!''* 1) 1 It II C app li iliw 
i» no I'tjrJ intf lir<l {io«f>r to f Irff" famih 


property for cmbarl mg on an intircl> 
new Vwrri* 't \ lenrho/fe 

(1901)0 0 U N 129 
(1) C/nhmnijjn ^ \anh;jn (IfiJS) 

HJilAd iro Jlnlnmhf ir J,alh \ 

Aorain (1900) 29 All ICC Jlnhambhar 
Ao/A ^ 

«.r>r irtAinr (1‘iV)) 7 3^ 

(,n)/«tehnnrieny 7 n Mv. (IsOO) 

2r Cal 310 lal.hl //rZ/t M n v 
hhu-fnl Mpalmn (1903) 27 JI>«1 I37. 
OJfeinl \n,-prteif Malrnr Jahniirf^ 

n MiJ «2I. 19 1 c 22'» 
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<tnJip''r« to ill'' thf* rrl'ilion^of ihf* pnrtir^ nrcgo%cm«'<I b) the 

proMMont of thi^ Act, nnfl not l»\ nti) n:lc<? go\cming n joint Hindu 
fnmilr (n) Th*' fnct that th** nnmgcr of a joint Hindu fimily Im 
cntrrod into n coni net of pirtnonhip docs not make other members of 
the fimily n^mlKTs of th'' pirtner«lup (o) 

240.- A bnn to a jior-on ongigcd or about to engage in 
ly^w not A •'1^} trade or uiidcrt.iking, upon a contract 
*''*^^* til’ll- tlic Iciulcr slnll rccei\c 

»UrT of pro'’!. intorc‘*t at a rate \ar}ing a\ith the profits, 
or tint bo ‘^Inll receive a fliarc of tbc profits, docs not, of 
itself, con‘«titufo tbc lender a partner, or render bnn respon- 
sible ns such (;>). 

Sections 240 to 21 1 fnpcr«c<le<l n «pccnl Act XV of 18C0, which 
reproduce^!, with one nddition (now 5 211) { 7 ), the provisions of the 
Krglidi Act, 2S A. 20 Viet , c SC, often c.alled Bov ill’s Act This Act 
was Fupcr'eiled and repeale<l b> « 2, «ub • 3, of the Partnership Act, 
J690 It was the sonicnlnt illogiesl result of the desire expressed by 
a considerable number of bti'‘Uic«s men for the mlnxluction of the 
‘tern of commandite ’ p irtner^hip v\ Inch Ins long been familiar oa 
the continent of I’urope That is n s^ stem of true limitwl partnership 
in vv Inch one or more act ivc inemWrsnrc liable w ithout limit ns ortlmary 
partner!, but the others arc liable onlj to the extent of the capital they 
rcspecfivol} contribute or undertake to contribute Inter it was 
fupjK)«ed that the facility of fomung limited companies had made 
limitctl jivrtner-hip imnece«virj but the demand was renewed 
(Bov ill’s Act being satisfactory neither in substance nor in form), and 
a Limited Partncrlups \ct(71d 7 c 21) was passed in 1907 There 


(n) Soo Irani J nm y Cfanni Lnt 
(1903) 2o All 378 

( 0 ) Gangajj'i v ] enl ilariiiuiK (I91H) 
41 MacI 431, 43 I C 9, hkanJbar 
hapra Co, Ltd \ D<i jn htthan (1921) 
43 All no, 58 I C 7C5, JIarnat hi 
V ilajalns LaLf mcland (102^) I C 
90j air 1925 Sind 310, Vir a 
J/af T Jamtshar All L J (1929) 011 
118 1 C 145, \ I R 1929 All 530 
(p) Persons depositing money with a 


I.alU-ii firm m Vtidrns appear to 
be wiUim this section Pt iMul Pahi 
nanSahilutCo (1920) 51 Mad 308, 112 
I C 4S6 All 1923 Vlad 690 
(decide 1 on Engli«h case law without 
reference to either Indian or English 
le^uUtion but it comes out right) 

( 5 ) Tills docs not answer to anythmg 
in tlie English Act , tho note in \V hitley 
StoLes' Anglo Indian Codes, 1 CIS, 13 
therefore not quito accurate 
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IS not mueii to be said about its operation Tbe “ prn ate companies 
recognised by the Compinies Act, 1929, s 2G, are found m practice 
more useful , but this docs not concern us here 

It IS now well understood, though at the time it was not, that these 
enactments really added nothing in. principle to the law settled by the 
decision of the House of Lords m Cox V Hiciman(pp C72, 673, abo\c) 
Smee that decision, apart from any legislation, “ it is not longer right 
to infer either partnership or agency from the mere fact that one person 
shares the profits of another (i ) That fact is rclc\ ant, but not 
decisive, and not to be taken by itself as if it raised a special presump 
tion and laid the burden of proof on the party denying a partnership 
All the facts must be considered together (r) The mere fact that 
parties call themselves partners in a writing embodying the agreement 
between them does not constitute “partnership “ withm the meaning 
of s 239, if the true relation be that of creditor and debtor (s) On the 
other hand, an agreement which purports to bo by -nay of loan and 
security may be m reality one of partnership, and will be given effect 
to as such , “ for the law, m cases of this kind, will look at the body and 
substance of the arrangements, and fasten responsibility on the parties 
according to their true and real character” (0 This principle uas 
applied m an English case where the agreement ^ ith the so called lender 
ga\ e him many of the powers of a partner, and the loan was not repay- 
able till the expiration of the partnership admitted to exist bctuccn the 
debtors The lender v> as held to be liable asa partner for their debts (ti) 
Tlic same result followed where, m addition to similar incidents, the 
capital of the business consisted wholly of the sum described as a 
loan (v) 

241.— In the absence of any contract to the contrary, 
Property left m property left by a retirin" jiartiicr, or the 
representative of a deceased partner, to be 
used ,n the busmens is to be considered a loin 
u itbin the meaning of the lust proteding section ^ 

(T)nad(lj\ COTif/)fi /«/<■/ //i«X (ISSS) (0 Wof/io, Uire-A ( ( \ ( o 'i f'f 
18 Ch 1>|\ 23S per I J at Ilnrrfr (lh7j) H U I U 1I-‘ J- 1 

I ,'S prrCottonl T nip .VI IWrr />r,trr(lh70in' n 

V /ner»(iyo.) loC U N 311 <,) /r OrM m-MI'*"'*) “ ' 

(r) //>/ ' ( rtiyfArr 'll 

(ISSl) I Ml 
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There is nothing \crbally resembling this section in the repealed 
Engli'ih “Act to amend the law of partnership ” of 18G5, nor has it 
been adopted m the Partnership Act, 1890 , but under that Act the 
ease IS cov ered by the general worh of a 2, siib s 3, n Inch only declare 
the effect of Coz a IIichnan{pp C72 C73, above) In a good many 
cases under this section the facts would also fall under s 243 which see 
The ease of a retired or deceased partner’s share being left m the 
business without anj final settlement of accounts is not expressly 
dealt with here or m any other section of the Act If, while it so 
remains, the partnership is dissolved, the English rule (P A s 42) is 
follow cd, whereby the outgoing partner or his estate may elect between 
the profits found to he attributable to the use of his share since dis- 
solution and interest on the amount of the share (to) 

242. — No contmet for the remuneration of a servant 
Servant or agent or agent of any person, engaged in an} trade 

Sare^T/^troflla Undertaking, b} a share of the profits of 
not a partner (radc OF undertaking shall, of itself, 

render such servant or agent responsible ns a partner therein, 
nor give hull the rights of a partner 

An agreement to give the gomasta of a firm a specified share of 
profits m lieu of salary does not constitute him a partner , and such 
was the practice ond understanding before the Act (z) The principle 
has been explamcd, ond English authorities referred to, under s 239 

243. — No perbon, being a widow or child of a deceased 
j j jnrtner of a trader, and receiving, b} way of 

of deceased part aiiiiuity, a proportion of the profits made by 
nuity out of profits sucli trader in Ins business, shall, by reason 
not a partner icccipt, bc deemed to be a 

partner of sucli trader, or be subject to an} liabilities incurred 
b} him (ij) 


(ir) I}a n!cTi'>hna Xyynr v Mulh sat i (i) Itandoynl v Jinmenjoj (1887) 14 
lyyor (1928)52 Vlad 072 121 1 C 009 Cal 791 (no dispute on thu point) 

Ucction need not le made until accounts (y) ralhnhthevdas \ Canyotn loa 
arc taken an 1 llic «liire of profits *«ccr f (. 1”2 AIR 19*"‘'nl3l8 
fxmeil 
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There 15 nothing \crhally resembling this section in the repealed 
English “ Act to amend the law of partnership ’’ of 18G5, nor has it 
been adopted in the rartnership Act, 1890 , but under that Act the 
ca'te is coa ered by the general wor'ls of s 2, sub s 3, n Inch only declare 
the effect of Cox \ Iltclnmn (pp 672, 673, aboac) In a good many 
cases under this section the facta uiould also fall under s 2 13, which see. 

The ease of a retired or deceased partner’s share being loft in the 
business without any final settlement of accounts is not expressly 
dealt With here or in any other section of the Act If, while it so 
remams, the partnership is dissoKcd, the English rule {P A s 42) is 
followed, w hereby the outgoing partner or his estate may elect between 
the profits found to he attributable to the use of his share since dis 
solution and interest on the amount of the share (jp) 

242. — No contract for the remuneration of a servant 
Servant or a?ent w agent of any pcrsou, engaged m any trade 

undertaking, bj a share of the profits of 
not a partner trade or undertaking shall, of itself, 

render such scr\ ant or agent responsible ns a partner therein, 
nor gi\e him the rights of a partner 

An agreement to gi\ c the gomasta of a firm a specified share of 
profits m lieu of salary does not constitute him a partner , and such 
was the practice and understanding before the Act (x) The principle 
has been explained, and English authorities referred to, imder a 239 

243. — No person, being h widow or child of a dsceased 

iiartner of a trader, and receiving, b\ way of 

Widow or child * J J 

of deceased part aniiuitj, a proportion of the profits made by 
nuity out of profits such trader in his business, shall, b} reason 
not ft partner receipt, be deemed to be a 

partner of such trader, or be subject to anj liabilities incurred 
by him (y) 


(ic) Pa nWi^hin lyr/ar \ VulAvvitu (x) Pamdoynl v Ji nmtnjoy {188") 14 
lyyar (19 ’8) 5’ Wad C 2 1211 C 609 Cal 791 (no dispute on thi's point) 

1- lection need not bp made until accounts ly) Fadhtlishtnias % Ganjabot 103 
ire taben an! the il ire of profits it«ccr f t 17’ A I P 192" Sm I 218 
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244. -2^0 person recmiog, by v,sxy of annuity or other 
Person receiving ''ISC, ft portion of the profits of any businoiiS, 

consideration of the sale by him of tlie 
TTiii not ft partner goQ(j\^i(f o£ sucfa. busmcss, gliall, by reason onl) 
of such receipt, be dcenicd to be a partner of the person 
carrj mg on such business, or be subject to bis liabilities 

There do not seem to be any reported Indian decisions on this 
or the preceding section We have nothing to add to the general 
explanation in the commontarj on s 239 

245. — A person who has, by ^^o^ds spoken oi nntten 
ncspon^biiity or by his conduct, led another to bchc^c tint 

oLtli"r°t"o wt™ “ partner Jii a particnhr firm, is respon- 
him a partner liim OS partner in such firm 

“ Holding ouh” — This is the rule of liability by “ lidding out, ' 
more fully stated m s 14 of the Cnghsh Act The present section 
oTO^ts to suy that the ethex party must m fact base gwcu credit to 
the firm in the belief, induced by the express or tacit representation 
of the supposed partner, that ho w a member of the firm But the 
omission if mclegunt, is harmless, for without such facts there i^ no 
ground for holdmg any one responsible Any representation of this 
kind ‘ can only conclude the defendants uith respect to those uhoha^c 
altered tlicir condition on the faith of its being true *’ (c) In fact, 
tins hmd of InbihtJ is neither more nor less than a special npphcntion 
of tJio principle of estoppel (a) The langungo of the following section 
IS more explicit 

\s long ago as 1829 the rule was laid down incjdcntnlly b} a great 
master of our law F.arkc J said that if in the caic then before the 
Court “ It could Imac been proxed that the defendant had held hiiu‘'elf 
out to be a partner, not ‘to thenorW’ — for that is n loose ctpres«ion— 


TAnTNinsiiir by boidino out. 


but to the plamtifi himself, or under such circumstances of publicity as 
to satisfy a jury that the plaintiff knew of it and bclic\ ed him to be a 
partner, he would be liable to the plaintiff in all transactions in which he 
engaged and ga\ e credit to the defendant upon the faith of his bemg 
such partner The defendant would be bound by an mdirect represen* 
tation to the plaintiff, arismg from his conduct, as much as if he had 
stated to him directly and in express terms that he u as a partner, and 
the plamtiff had acted upon that statement ” (6) 

Nearly half a centurj later the doctrine was more concisely stated 
in the course of the judgment dcliacrcd in a leadmg ease before the 
Judicial Committee which we ha\c already cited on 8 239 — 

“ A\Ticrc a man holds himself out as a partner, or allows others 
to do it he is then properly estopped from denymg the character 
he has assumed, and upon the faith of which creditors may he presumed 
to have acted A man so acting may be rightly held liable as a partner 
by estoppel ” (c) 

“ No evidence of intention or knowledge of the consequences of 
his acts and conduct is necessary to make the apparent parties 
liable ” (d) 

Proof of “holding out Obscr\c that under this section, with 
which the extract just given appears to agree, the creditor need not 
pro\ e specifically that he ga\ c credit to the firm on the faith of a certain 
person bemg a partner m it Giving credit to a firm is the same thmg 
as giving credit to all and each of the persons believed by the creditor 
to be its members In England neither judicial authority nor legish- 
tion (e) seems to go quite so far It is question of fact m each case 
whether credit was given on the faith of the representation But, when 
the representation and the creditor’s knowledge of it arc proved, the 
remammg inference is so easily drawn that the results will almost always 
be the same As the liability depends on estoppel and not on any 
contract between the apparent partners, it is immaterial what the 
agreement between them, if any, may really be 

An estoppel of this kind (or of any kind) cannot result from the 
mere unauthorised act of a third person, such as the exhibition by a 

(6) V \a'lpj lOB A.C 128 {d) Porttr x (lOOo) 10 C W \ 

140 , 34 n R 348 3 j5 313 3”0 

(e) J/oI/ifO ilarth <t Co t Court of (e) Partnership \ct s 14 
TTort/j L R 4 P C at p 43o 
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244. — No person lecenmg, by way of annuity or other 

Person receiving Cl portion of the profits of any business, 

foTsX of ^fiood^ consideration of the sale by him of tlie 
will not a partner goodi^ull of such busiiiess, shall, by reason onl} 
of such receipt, ho deemed to he a partner of the person 
carrjnng on sucli busmess, or be subject to Lis liabilities 

There do not seem to be any reported Indian decisions on this 
or the preceding section We hate nothing to add to the general 
explanation m the commentary on s 239 

245. — A person uho lias, by \\ords spohcii oi written 
Responsibility ot by lus condiict, led another to believe tint 

anoKTo b£o ^ partner in a particular firm, is re»pon- 
hira a partner gjjjjg partner in such firm 

“Holding out.” — This js the rule of liability by “holding out,” 
more fully stated m s 14 of the English Act The present section 
omits to soy that the other party must in fact have given credit fo 
the firm m the belief, induced by the express or tacit representation 
of the supposed partner, that he is a member of the firm But the 
omission if inelegant, is harmless, for vnthout such facts there is no 
ground for holding any one responsible Any representation of this 
hind ‘ can onl} conclude the defendants w ith respect to those who liavc 
altered their condition on the faith of its being true ” (’) fact 
this hind of liability is neither more nor less than n special application 
of the principle of estoppel (a) The hngimge of the following section 
IS more explicit 

\s long ago as 1829 tlic mlc was laid down incjdcntnlb h) ^ great 
master of our law Parhe J said that if in the case then before the 
Court “ it could have been proved that thedefendant Jind lichl liim'cU 
niif, to bt n nartner. not ‘ to the world ' — for that isa loo’C expression 
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but to the plaintiff himself or under such circumstances of publicity ns 
to •'atisfy 1 jury that the plaintiff Inew of it nnd bclic\ cd him to bo a 
partner, he would be liable to the plaintiff in nil transactions in u hich ho 
engaged and gave credit to the defendant upon the faith of his being 
such partner The defendant would be bound by an mdirect represen- 
tation to the plaintiff, arismg from his conduct, ns much as if ho had 
stated to him directly and m express terms that he u as a partner, nnd 
the plamtiff had acted upon that statement ” (6) 

Nearly half a century later the doctrmc was more concisely stated 
m the course of the judgment deli\cred m n leading caso before the 
Judicial Committee which wc ha\ e already cited on s 239 — 

“ AVhere a man holds himself out os a partner, or allows others 
to do it he IS then properly estopped from denying the character 
he has assumed, and upon the faith of nbich creditors may be presumed 
to have acted A man so actmg may be rigbtlj licld liable ns a partner 
by estoppel " (c) 

“ No CMdcnce of intention or knowledge of tbc consequences of 
his acts and conduct is necessary to mal c the apparent parties 
liable * (d) 

Proof of “holding out ” — Obscrae that under this section, ^iith 
which the e-^tract just giien appears to agree, the creditor need not 
prove specifically that he gaa c credit to the firm on tlio faith of a certam 
person being a partner in it Gi\ ing credit to a firm is the same thing 
as giving credit to all and each of the persons bclicacd bj the creditor 
to be its members In England neither judicial authority nor Icgisla 
tion (e) seems to go quite so far It is question of fact in each case 
whether credit w as given on the faith of the representation But, when 
the representation and the creditors knowledge of it are proved, the 
remammg inference is so casilj drawn that the results w ill almost nlwaj s 
be the same As the liabilitj depends on estoppel nnd not on any 
contract between the apparent partners it is immaterial what tlio 
agreement between them if anj maj reallj be 

An estoppel of tins kind (or of any kind) cannot result from the 
mere unauthorised act of a third person ■^uch as the exhibition b) a 

{l)I>eLn‘^n\ {4) 1 vrtrr \ /» //(1X\)1M U N 

140 31 It It 314 3 o 313 SSI 

(^) M Jltro Marfh Co \ Court of (») 1 drtnfr»1 p \rf f H 
llarjf I 1 4 1’ C nt p 4a. 
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feGcretary of a list of intending shareholders “ The holding one’s self 
out to the world as a partner, as contradistinguished from the actunl 
relation of partnership, imports at least the \olimtarj' act of the pirty 
so holding himself out It implies the lending of his name to the 
partnership, and is altogether incompatible with the want of know ledge 
that his name has been so used ” (J) On the other hand, there need 
not be any direct communication between the creditor and the apparent 
partner, and the latter need not be mentioned by name if he is suffi 
ciently identified by description as one of the parties interested, or the 
like iff) 

It aMll not be o\erloolvcd that facts capable of being used to 
establish a case of liability under this or the nett following section will 
often be relevant to show that a partnemhip really did exist , and, ns 
the EMdence Act declares {h), when persons arc shown to ha\c acted 
as partners, the burden of proof is on those who say they were not 
partners This is not estoppel, but a matter of common sense inference 

The estates of insolvent persons who were ostensible partners may 
have to bo administered la bankruptcy os if t)ic> had been real 
partners (i) 

246. — An} one consenting to allow linnself to be rcjirc 
hiftijiitj ofpcf sonted. as a partnei is liable, as such, to tlurd 
ii°raacif To™ persons ulio, on the faith thereof, give credit 
to the partnersliip 

Holding out by acquiescence. — This would sceni on jirinciple to he 
a jiarticular case of leading another person to belic\e that one is a 
jiartncr , but the liability is declared in different tcrni'i froni those 
used in the foregoing section, and apparently with the intention of 
linking a presumption in faaotir of the creditor m one cn«e and not in 
the other {‘?cc on s 215, p 082 aboae) There is nothing to show how 
mu( li more than passne n'isent iSMgnifieil by tlio “con«inting of this 
section , nn<l the same remark applus to the corrcsjKinding words 
knowingly sufftrs ’’ of the J iigli*-li Act fi 11 It tan ImriHy I*** 
law that if A Jicars a rc[Kirt that / is repnstnting Imn ns a ji irtner in 

I/) /<ir \ (// r, (ISIO) r II , — I (A) 1 is- » I ' ^ ^ 

„ , 31 I I o *1 uif' r'>' (IS’-*) “ < 

jiTff fi'lyn 1 If / (1“ M i II Pi II 

tl r I r I I '<C 
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X. A. Co , he hcconic*? hound nt his peril to notify to tlic \\orId that he is 
not. But tlicrc is an amount of silence, in flic face of hnou n persistent 
representations made to persons likely to be misled, avhich may be good 
CMdonce of consent All that can be said in general terms is that 
prudent men ill rat her u«c a lit tic abundant caution indue season than 
nin the risk of much more trouble at n later time. 

In practice questions of this kind arc suggested mainly by the 
ca'c of a decciseil or retired mcnibcr’a name being continued in the 
firm. Since our la« does not in any way require the style of a firm to 
correspond with the names of actual partners (pp G7Q, C7G, above), the 
presence of a gi\ cn name is of itself no representation that any person 
bearing that name is in fact a partner It is acconlingly well settled 
that the continuance of a deceased partner's name will not make his 
estate liable for partnership debts contracted after his death (j) But 
a li\ing retired partner may be expose<l to risk m this way, that cus- 
tomers of the firm who ha\c no notice of Ins retirement by a change 
of style or othcr^\l«c may go on dealing with the firm on the faith of 
his being a member (see s 2C1, p 722, below, and s 30 of the English 
Act) Therefore it is prudent and usual to notify customers of changes 
in the constitution of the firm No creditor, however, can hold a 
retired partner liable w horn he did not know to be a partner before the 
change in the firm, and who had ceased to be a partner in fact when the 
credit w as gi\ en. Thus a “ dormant partner,” t e , one not generally 
kmown to be such, “ may retire from a firm without gn ing notice to the 
world ” (A). 

Strictly speaking, it seems that m the else of a rttmng partner 
the representation that he is still a member of the firm is not made by 
others and consented to by him, but is his ow n , for, ranch oftener than 
not, credit gi>en on the faith of hjs being a partner is so gi\en not 
because the other partners say anything, hut because he has said 
nothing Indeed, the presence of a particular name in the firm has 
very little to do with the matter, save so far as the disappearance of a 
personal name may be a W’aming that some member of that name has 
died or retired. A retired member of a firm with an impersonal name 
might be liable to a customer who had known him to be a member (f) 

0) See Partnership Act, 1890,83 !4(2). 172, 177 . 38 R R .’J7, 242 

36 (3) (0 See Carter v H fialley (1830) I B i 

(1) Uealh V (1832) 4 B 4. Ad Ad II, 33R R 199, where the firm was 
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inaccurate usage has been vety common and perhaps it is past cntitism 
As regaicl® the word ‘ share” used in this section it has been held 
by the Judicial Comniittec that it 13 no marc than a right to par 
ticipate in the property of the 6 rra after its obligations hi\c been 
satisfied {rrr) Hie legal title or interest 10 partnership property 
nill, as a rule, be found to be in the partners jointly, but that 13 
quite another matter 

Hindu minor’s ancestral trade — ^Thcro is no difference in principle 
between the nature of the UabiUty of an infant admitted h^ agreement 
into a partnership business and that of one on whose behalf an ancestral 
tr ide IS carried on by his guardian A minoT Hindu thctelorc on 
whose behalf such a trade is earned on, la not personally liable for the 
debts incurred in such trade, but his share therein is alone liable |s) 

248 , — A ^person who lias been admitted to the benefit 
liability oi p'^rtncrship under the ago of mijont) 
imnot partner on becomes, on attaining tint age, Inble for all 
nttninin^miyoritj, incurred by the partnership since 

lie Mas so idmittcd, unless he gives public notice, nithin a 
reason iblo time, of liis repudiation of the partnership 

In England an infant partner who continues to act as a moinhet 
of the firm after lua full age or, having acted as such during his 
minority, docs not disclaim, is answerable for debts of the firm con 
tracted since lus majority, because he is at least an ostnisil lo partner 
But be IS not conclusive^ held to ratify obligations contneted during 
lus nunonly {l) The present *’ection, by including aucli obligation*' 
1 ms (listmcily enlarged the creditor’s rights As rcganls a joint Hindu 
I \nul) firm it has been held that a member of the family on attaining 
majority docs not ncccs«arjly become personally hahlc for debts con 
tracted in the joint fsmilj Imsmc's during Im nunorAj (»! ^ 

(rrr) i7AfirflFi ^[anlnl \ fO" ^inlt ArnAni i 0/ 

hf\„annn 7 HO':) I H -lU R mitWAa tl I < 

I \ 10^ 40C»1 yA.CTl C I 1 i II, /Ir {I'H )l M 

(A J ,L l)\ \ llj'xn nl(|S-S) |( |1 Jlrr no <1 I -'•> 31* ^ 45 
—s /i;ilr'% / -V (IfAl) -1 ' 

Jh T — S <rrj\ //irt"* 117 T' .ll 1 a>r31< 

u.ii<ri)>n) n t.i ra <»>./». l-joy ‘t 'T' f, 1 

ir"' »• <;* " iijU') j »’»>« i/./'t*"*'! H 
1 ( u M fr, V 'u,n > N A ml C r**) 

f - (1 n- (. M N 4 'h r I t 
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"Wc h'l^c not to con'ti*lcr hero tho |»osU!on ot nn infant slinnlioldor 
in nn incoriKintcd compxnj » but the cusp 11 co\prid by tlio 

Transfer of Proport) Act, 1SS2, s 127, avlicrtb) nn “ onerous gift to " 
n “ disqualified person ” must be rctainc<l after full ngc, etc , nith tbn 
buixlcn, if nt nil (t ) 


249. — P]\cr) pirtner is liable for all debts and obhgu- 
^ j ^ tions incurred ^\bllc lie is 11 partner in tlio 
hty for debts ot usiml coursc of busiiicss bj or on behalf of 
pariner«hip jmrtiicrshij) ; but n person w lio is iidnuttcd 

as a partner into nn cMsting firm tlocs not thereby become 
liable to the creditors of such firm for .inj thing done before 
lie became a partner 


Nature 0 ! partnership babihtics — The first brnncli of this mclion 
represents what uas supposed to he the rule of equity in Knglnnd 
before the House of IxjkIs decided, in 1879, that n partner during Ins 
lifetime IS not sea orally liable for debts of the firm, but only jointly 
uith the other partners (w), though n dcccnscd jiartncr’s estate enn bo 
made Bcacrall) liable, and liability for wrong or fraud committed in 
the coursc of partnership business is oho joint and several (P A b 13) 
These peculiarities of Lnglish jaw do not concern us Iicrc llio second 
branch is m itself clemcntarj , but arrangements for transferring debts 
from the members of an old firm to a new firm arc not uncommon and, 
if assented to by the old creditors, may coiLstitutc a complete novation 
^\he^c the business is earned on continuously, the creditors hiiowing 
of the change both the assumption of the existing debts by llic new 
partners and the assent of the crcifitors to accept them ns df htors and 
to discharge the retiring partners will be rather easily inferred (r) 
But an agreement between the old partners and an incoming partner 
that he shall be liable for existing debts does not of its If make him 
liable to existing creditors of the firm (y) Merc continuance in an 
existing transaction or account, of the usual course of hasmess w jth the 


(t;) Fa ulbkoy v The Crtd I Jfank of 27 40 41 
IndM{10li) 10 Horn I r 730 , 27 1 C (j) A ng nf^rinj Uort* v Fan ira 
335 Trantpvrt Co (1020) 41 MaJ OJJ V'i 

(u>) Ktwlall V JIamtIlon 4 App Ca I C 2t7i A I U 1020 Mai IIOS (d 
501 I A B 9 m^^Ury In 1 fi^Un 1) 

(i)/o//«> /Wr(18f’r)I p 1 p C 
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inaccurate usage has been very common, and perhaps it is pastcnticbm 
As regard'’ the n ord “ share ” used in this section it Ins been held 
by the Judicial Committee that it is no more thm a right to par 
ticipate in the property of the firm after its obligations In\c been 
satisfied (rrr) The legal title or interest m partnership propert) 
avill, as a rule, he found to be in the partners jointly , but that is 
quite another matter 

Hindu minor’s ancestral trade. — •There is no difference in principle 
betnecn the nature of the liability of an infant admitted by agreement 
into a partnership business and that of one on whose behalf an ancestral 
trade is carried on by his guardian A minor Ilmdu, therefore, on 
whose behalf such a trade is earned on, is not personally liable for the 
debts incurred m such trade, but his share therein is alone liable (s) 

248. — person wlio lias been admitted to the benefit 

Liability of Partnership under the age of majority 
minor partner on bccomcs, on attaining that age, liable for all 

attaining majority , , , i . , 

obligations incurred by the pnitncisliip since 
bo ^va8 so admitted, unless be gives public notice, uithin a 
reasonable time, of bis repudiation of tbc partncislnp 

In England an infant partner who continues to act as a member 
of tbc firm after Ins full age, or, having acted as sucli during lus 
minontj, docs not disclaim, is answerable for debts of the firm con- 
tracted since his majority, because lie is at least an ostensible partner 
"But ho IS not conchisivc’ly held to ratify obligations contracted dviiWig 
his minority (f) The present section, by including such obhg'inon‘'i 
has distinctly enlarged the creditor’s rights As reganU a joint Hindu 
f xmib firm it has been held that a member of the famil) on attaining 
majority docs not nccc'^sanly Iwcomc personally liable for debts con 
trictcd in the joint family busmens during lus imno nt) (») 

(rrr) Chnnn Manlal \ 107, ‘••"I’l \ Thf 

An*^mf>an J (19”) L 11 U /lirn/i (llUJ) J'l M' I H f t'' *'• 

I \ Kis.49Ca MO.C71 C l-’t \arun / »//. //r (191') f '1 

(.)Jjlul>\ N.lryanu. /{|H-S)ai il »> n J> -'O, 31 I C‘ 41 

“li, ; .V Ui (I*- 1) -•'I (0 ^ ' 

1-ti 7i- 777 7"S < rrj % » ||7 r7.-ir: I Ti'aU 

llrt/Irf (I >11) II ( «! ‘•inyrtn {u]OfeMl l‘« e/ ' 

f ; fii Ui- III \ l-f \ ( K •' (XW) 1 i'm 1//-1 f Ar V (I '1') 41 M.l f' 

I.* ( a . ht, In U fuit \ \i\t 111 V CM 

A- >■) -- t " * t. 
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^\ c ln\ c not to consulcr hero the position of an infant shareholder 
in an incorporated companj , but the ease is c\prcssl^ co\ cred by the 
Transfer of Property Act, 1SS2, s 127, whereby an “ onerous gift to ” 
a “ disqualified jicrson ” must be retained after full age, etc , Mith the 
burden, if at all [v) 


249. — K\er} pirtncr is liable for all debts and obli^ja- 
^ ^ j ^ tions incurred while he is a partner in the 
hty for debts of usinl coursc of busiiiess by or on behalf of 
partnership partnership , but a person w ho is admitted 

as a partner into an CMsting finn docs not thereby become 
liable to the creditors of such firm for an} thing done before 
he became a partner 


Nature of partnership babihbes — ^Thc first branch of this section 
represents what iNas supposed to be the rule of equity m England 
before the House of Lords decided, m 1879, that a partner during his 
lifetime IS not severally liable for debts of the firm, but only jointly 
with the other partners (w) though a deceased partner s estate can bo 
made scvcrallj liable and liability for wrong or fraud committed in 
the course of partnership business is also joint and several {P A s 12) 
These peculiarities of English law do not concern us here The second 
branch is in itself elementary , but arrangements for transferring debts 
from the members of an old firm to a neu firm arc not uncommon and 
if assented to by the old creditors may constitute a complete novation 
"W here the busmess is carried on continuously the creditors knowing 
of the change both the assumption of the cxistmg debts by the new 
partners and the assent of the creditors to accept them as debtors and 
to dischaige the retirmg partners will be rather easily inferred (x) 
But an agreement between the old partners and an inco min g partner 
that he shall be liable for existing debts docs not of itself make biTp 
liable to existing creditors of the firm (y) Mere contmuance m an 
existmg transaction or account of the usual course of business with the 


[i) Fa ulbhoff V The Cred I Bank of 27 40 44 
/luf 0(1914) 16 Bom L R 730 271 C (tf) Bussa Eng neerinj li orLi v Kanara 
335 Transport Co (19‘’6) 41 Mad 930 98 

(ic) Kendall v IlamiUon 4 App Ca I C **57 A I R 19 6 Mad 1138 (cle 
504 P A 8 9 mentaiy m Englan 1) 

{z) Bolfey Flo wr (1866) I R IPC 
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firm \\ ith notice of the death or retirement of a jiirtner will not amount 
to a novation ( 2 ) Theremustbeadi5)tmctiie\s transaction amountiii" to 
a new contract n ith the siir\ i\ rag or lennimng members of the firm (a) 
Section 17 of the Eoghsli Act deals more evplicitl> ^\ltll this 
matter , and sec more as to assiumng liability b} noa atiou in the 
commentary on s G2, p 347, abo\e, a\hore se^c^al of the ca<!cs cited 
leKte to a, ebange m the membcis of a pattncr'^lnp, though there is 
nothing peculiar to the contract of paitncr«hip m the prmcijile applied 
The obligations for nhtcb a partner is liable iincler the first branch 
of the present section include whatc\er i» incidental to an entire 
contract Vihich he authoriseil, cxprossl} or in the usual course of 
business, while he was still m the firm A retainer gi\ eii on behalf of a 
firm to a solicitor forms one contmumg contract for the conduct of the 
action , and a partner, known or unknown to the solicitor, who Icaics 
the firm while the action is pending is liable for the co«t*» incurred 
under the retainer after as well as before Ins retirement {&) This i> 
the case of actual, not ostensible, continuing authoritj , and has nothing 
to do with estoppel, and therefore the creditor’s hmow ledge or belief 
ns to the members of the firm is immaterial 

Though a contract may be entered into h\ one partner in his 
own name onl), lus co partner will be liable to be sued on the con- 
tract, though not know n to the other jiart) at the date of the contnet 
to be a partner, if the contract w as in fact signed by the partner ns agent 
of the firm (c), and oral c\ idcncc is admi«isiblc to show that the contnet 
w as so signed (d) The reason of the leading cn'!C is general and njiplas 
to all undisclosed principals 

250, — jmrtncr is li ible to iniikc comiiL'iisation to 
I’ariticr'* Inti third pcrsoiis in respect of loss or damage 

to third person from tlic iicglcct or fraud of ana 

lornpslcctorfmud *“ o s' , 

of CO partner p^ttuor lu tUc mumvgeiuent of the l)UMne'«A ol 
tbc firm. 

( ) yr //.■t/ ( ibn) a (h 4.1. (fn-h («■) \ i* 'I i '' 

,i t tikfii f r Kaitiu'*’ ftfer I 1 ’ ' 
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Ground ol lutilitr. usace ol firm, how raalcnaL— Tli'' princijV 
ff tl :« f<^tinn i« n 1 nnfh of t)*' «ni\rr*it nil'' lint ^^^rr onf mi:»t 
nn‘'ttrr for tho net* nn 1 df faults of In* f/'ra in1i or nprnl^ in tho rour«o 
of llnr rmplo\-mon1 I*or ih** p^nml illn»!nlir>n of tliM nil'* fli*' 
tfxt on iho Law of Torts tiin> Im' con'ulloil As rTpanls th^ 

njjlintinnofUnott-l>ff mi* l!i*’rhKf<lifficti!l) thit occurs in pnclice 
IS thnt of Inosiinp wl rtlirr ll r ncplcct or fnii 1 r f n j ■»r1n''r mllr t'>ok 
jhcc III tl o Tmmpcmrnt of ihr I i«inc««of tlic firm *' or wis onh Ins 
own psrtinihr wTonp for which his }>n*i(inn in the firm pi\c liimnn 
oj portunitv (f) ^\ here the dcfmh cT>nsi«1« ns it lomll} does in the 

misapj mjnslmn of mnner which n customer or client wss mm 1«1 to 
entrust to the firm it is mitcnil to con*! Icr whether it eser cime into 
the firm f c««tod\ , f tr in this ci«e the firm is Inhle for mi«sppropni 
tinn lis 1 partner, whether he uns the pnrtner onsmallr tni«te<I or not 
nnd sihctj er he ncto<l in the exemse of ripj arrntlv repulir nuthorits or 
not (P A F 11) 1 urthrr the question sshetlier n partner wns nctinp 

on liehaU or s\ith the o«ten«illc nuthorita of tlie firm can fcllom Ik. 
nnswcrrtl rxcej t hr reference to the expectations erratet) either h} the 
fpecial uvipe of that firm or h> «hat is u«ual m that kiml of Lu.sinc.ss 
gcneralh l)ei>o ttmg fecnnties a\ith n hanker for Mfc custod) will 
make hts firm n«j>on«ible for n niivippro| nation of tlioni , hut putting 
monos in the hands of one memlierof a hanking firm to lie mxcstwi nt 
his discretion will not , for the former transaction is uithm the scope 
ofashat hankers in Pngland hahituallj slofor their customers the latter 
is outside It (/) Similar distinctions hold ashore Folicilors arc cmplo) cd 
m moncj matters lleccipt of iiione} aaiih mstnictions to macst it m 
a Bpocific manner binds the firm as being m the orthnar} a\a} of 
solicitors* busincs.s(^) but if the instructions arc general to macst at 
the solicitor’s discretion it does not (A) But a particular firm may 
aaiden its responsibilit} bj hnbituall} undertaking particular kinds of 
business for its clients (i) 

exclude i» Klrauvion of orsl evidence to % Co of Jersej I) Drew 1-13 
alter or *<ld to t) 0 l4nna of a contract 100 K It 61 

and tie question vio tic coutrscting (g) Ith r y Ilrv nlej {ISll) 2 l\ Sol 

] artics arc u not a term of a contract "lit It 213 

(r) Sr 1/ ntht ni*rulJ n MuU Ly (h) Ilarnan y Joh w (18o3)21 4H 

Sur/i Kumar \a\L (lOOS) 12 C t\ \ 61 Oo R It 4 '1 

"10 at p 719 (i) lih "It* y Mo les [189o] 1 Cl *’ IC 

[f) Contrail Clayton t Catt (1816) 1 C A 
Sir 5"* 6"9 15 R I ICl Mth .17 «A<V 
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A firm miy also be liible for monej ^\blcIl Ins conic into its fumU 
by the irregulir or fraudulent act of cither a partner {j) or an agent who 
IS not a partner {k) and this whether the act was m the ordinary course 
of biisine«s or not, at all e\cnts if the partners knew or might ha\c 
known of the payment and its source But this does notjoall^ depend 
on an> thing specially belonging to the law of partnership 

This section does not in terms cover the case of a partner com 
mitting, m the supposed interest of the firm, n w ilful w rong otlicr than 
fraud, against a third person , but it cannot be doubted that in such 
a case the firm may be liable under the wider principle mentioned 
abov 0 In a modern English case one of two partners bribed the clerk 
of the plaintiff, who was a competitor of the firm, to disclose certain 
information as to the plamtifi s operations which as between him ami 
his employer w as confidential , it w as m the course of the firm s 
business to obtain such information by proper means Both partners 
were held liable to the plaintiff {1) 

It has been said in the Bomba) High Court that a malicious 
prosecution by the managing partner of a firm does not render the 
other members of a firm liable m damages unless it is show n tint the 
firm was in some way or other concerned m the pro<?ecution and had 
instigated it (»i) The result in this particular case ma) w ell he right, 
on tlie ground of want of authorit) , cither general or spccnl and the 
language of the Court may lin\e been appropriate m the ciciuU'it uwes, 
but it IS submitted that this cannot be relied on ns a general test If 
a prosecution was undertaken on behalf of a firm b) a member of it (or 
an) other agent) ha\ iiig general aiitliont) to prosecute on behalf of the 
firm in a proper case , if the prosecutor w as acting w ith a \ icw how t\ tr 
pcr\ erse or erroneous to the interest of the firm and not inerih forhts 
private purpo cs , and if the iroscculion was in fict nialieiocis in the 
sense of being undertaken witlioiil reasonable eause an I m order to 
a per an obnoicious (o the firm rither tlnn 1« a banco just in 
then it IS conceived, the pirtinrs m the firm wonl I be hible, atconbng 
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partner’s powkr to bind co-partners. 

to principle and the English authorities, whether at the time they knew 
anything of the prosecution or not (n) 

Wrongful employment of trust property by a trustee in a business 
in which he is a partner is sj>ccially dealt with by the Trusts Act, 1882, 
s. G7, with which compare P. A. s. 13. 

251. — Each partner who docs any act necessary for, or 
Partner's power usually doiic ill. Carrying on the business of 

to bind CO part- ° 

ners. sucli a partncrsliip as that of which he is a 

member binds Iris co-partners to the same extent as if he 
wore their agent duly appointed for that purpose (o). 

Exception . — If it has been agreed bctiveen the partners 
that any restriction shall be placed upon the poiver of any 
one of them, no act done in contravention of such agreement 
shall hind the firm with respect to persons having notice of 
such agreement (p). 

Ulustrattom 

(a) A aad B trade m partnership, A residing in England, and B in 
India A draws a bill of exchange in the name of the firm B has no notice 
of the bill, nor is he at all interested m the transaction The firm is liable 
on the bill, provided the holder did net know of the circumstancca under 
nliich the bill nas drann 

(b) A , being one of a firm of solicitors and ottomeys, draws a bill of 
exchange in the name of the firm without authority The other partners are 
not liable on the bill (9) 

(c) A. and B carry on business m partnership as bankers A sum of 
money IS rcceiscd by A on behalf of the firm A does not inform B of such 
receipt, and afterwards A appropriates the money to his omi use The 
partnership la liablc’to make good the money 

(d) A. and B are partners A , with the intention of cheatmg B , goes 
to a shop and purchases articles on behalf of the firm, such as might be used 
w. th/i onlinary couiae of the pactnenhxp Itu&inesa, and. couverta them, to hia 


(n) This conclusion seems to follow a 
fortiori from the rule, now settled (Ci/i 
zen’a Life Asmranee Co v Uroicn [1901] 
A C •423), that a corporation may be 
sued for malicious prosecution 

(o) As to the effect of acknowl-'dument 
by a firm withm this section, cp Bengal 
yalional JJanL \ Jatindra Xalh Mazvm 
dar {1925>) Cfi Cal 530, 121 I C 741 
(mainly on Limitation Act) 

(p) There h nothing in Huidu law to 
put the jounger of two Hindu brothers 
in partnership in a position authoritj 


inferior to the elder’s Ghulam Mo 
kammad \ 5o/ina Mat, 101 I. C 742, 
AIR 1027 Lah 385 Members of a 
joint Hindu family carrying on a business 
are generallj in the position of partners 
as rcgard.1 the customers Deb\ Dayal y 
Baldeo Pramd (1928) 50 All 982, 111 
I C 143; A I R 1928 All 491 
iq) " For it IS no p.art of the ordinary 
business of a solicitor to draw , accept, or 
endorse bills of evchanco ’ Lmdler, 
181 
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own sepirato xisp tbcrc Ijoing no coUoston between him and tl e seller Tl e 
firm 13 liable for the price of the good3 [Bend \ Cibjon (ISOS) 1 Cimp 
t8S, ion 11 GGo] 

Question as to necessity — ^This section loj s domi the gciipr il rult 
of the partners' responsibility for partnership affairs transacted m the 
ordinary course It is not easy to see hy it follovrs instead of preceding 
a senes of sections dealing with \ anous more special and lc«s usinl Kinds 
ofliabilitj In England the corresponding enactment (P A s 5) more 
boldly say s that cry partner ts an agent of the /irni and of his other 
partners j and this maj be preferable , but the result is the same In 
One respect the powers of a partner arc perhaps extended beyond the 
Iimita set by the common law The only necessity which the rnghsh 
authorities rccogDi'^c ns conferring authority is the necessity of carry mg 
on the business m the usual way Evtraordumy occasions is ill not 
confer extraordinary power on a partner or manager “ aponertodo 
nhat is usual docs not include a power to do uliat is unusual houcser 
urgent ” (r), and a firm nhosc usual course of business did not require 
or includo borrowing money has been held “ not liable for nionoy 
borroiNcd by its agents under extraordinary circumstances, although 
money was absolutely necessary to ‘^aac the property of the firm from 
nun ” (s) “ There is no rule of law that an agent may, in a ca'ic ol 

emergency suddenly arising rai^c money and pledge the credit of his 
principals for its repay ment ” (t) nor any English authority giutig a 
partner greater poncr m this behalf tlnii any other agent Ihit the 
wonls of tlie pre'^ent *!ectjon “ncce^'iara for carrying on the 
busmens of such a partnership as that of uliich ho is a memher ’ may 
he road and it seems the more natural readme as inrliulint; what n 
ncco^siry m the circumstances of the special occa'-ion and not as 
Confined to what is necessary m the usual course of Imsmc s It may 
be doubtful whether tins jwmt was Tcalb const I ixif hy the fnrn'’rs of 
the Act , ntnllcNcnts it would be di sirabh if the Vrt is cscr n m 1 1 
to mahe it omf< clear one wa> or the other 

General presumptions o! authonty m partnership affairs — Vj irt 
from the cas(' of oxtraonlinaty n<cf*sity, whirh has not <ifl<ri to 1’^ 

(►) 1 1 11 < 1“ ‘ l*^' •ITf’ ’•'1 *' 
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considered, nnd subject to tbe E\ccption (of winch htcr), the test of 
nn act binding the firm is whether it is mini in that kind of business 
Particular firms nnj ha\ctheirownusagcs, but a considerable number 
of rules of common application ln\e become settled in practice They 
were summed up by Story, and his exposition was approved by the 
Judicial Committee many years ago 

“ The general power of partners in ordinary trading partnerships, 
and the restrictions upon such powers appear to us to be stated with 
great accuracy by Mr Justice Story m his treatises on Partnership and 
on Agency, and we willingly adopt Lis language In the latter o! these 
works (Chap , ss 12t and 125) the law is thus stated s 124 
‘ Ea cry partner is, m contemplation of law, the general and accredited 
agent of the partnership, or, as it is sometimes expressed, each partner 
IS jtT(cposit\ts ncgoiixs socictatis, and may, consequently, bind all the 
other partners by his acts in all matters w hicli arc within the scope and 
objects of the partnership Ifcucc, if the partnership be of a general 
commercial nature, he may pledge or sell the partnership property , 
he may buy goods on account of the partnership , he may borrow 
money, contract debts, and pay debts on account of the partnership , 
he may draw, make, sign, endorse, accept, transfer, negotiate, and 
procure to be discounted promissory notes, bills of exchange, cheques, 
and other negotiable paper m the name and on account of the partner- 
ship ’ S 125 ‘ The restrictions of this impbed authority of partners 

to bmd the partnership arc apparent from uhat has been already 
stated Each partner is an agent only m and for the busmess of the 
firm , and, therefore, his acts beyond that business will not bmd the 
firm Neither will his acts done m violation of his duty to the firm 
bmd it wlien the other jiarty to the transaction is cognisant of, or 
CO operates in, such breach of duty ’ 

Their Lordships ^ ent on to say — 

“ That, m ordmary trading partnerships, the power of borrou mg 
money for partnership purposes exists, and that bills or notes given 
by one of the partners in the partnership firm for money so borrowed 
will bind the firm, is too clear to require anj authority ’ (it) 

The prmciplcs stated aboae were followed m a Bombay case 
where it was laid down that a firm is a trading firm if its busmess 
consists m buying and sellmg , al<!o tlmt m a trading firm no duty is 


{«) Bank o/ Avtrahsia r BmUat (IM7) 6 Moo P C at pp 193 194 , 79 R R SS 
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Anotlier mote c\presslj proMdcd for in the Fngli^h \ct i:. 
that of 1 partner purporting to bind the firm in a matter, on the face of 
it, outside the firm’s usual business P A s 7 enacts that "aa here one 
partner pledges the credit of the firm for a purpose apparently) not 
connected u itli the firm’s ordinary couree of business, the firm is not 
bound, unless he is m fact specially authorised bj the other partners , 
but this section does not affect any personal liability incurred h^ an 
individual partner ” This is really contained in the authorities 
referred to abo\ c (pp 564,565) The principle is applicable in the case 
(among others) of a partner raising money on the credit of the firm in 
such circumstances that the lender knows the loan to be intended for 
the borrow er’s private use and not for partnership purposes In such a 
case the separate creditor must know that the partner is acting outsulc 
his normal authority, and therefore he cannot hold the firm liable unless 
there 13 in fact express authority from the other partners ( 5 ) Mill 
reasonable belief m the existence of express authontj be enough to 
justifj the creditor in holding the firm liable ? On principle it voiild 
seem, not, except so far as that belief may ha\c been induced h) the 
conduct of all or some of the other partners, in v,hich case those \sl\o 
ha\o so acted may well be liable personally, Imving m cficct licld out 
the borrou ng partner as authorised But " the mistaken belief that 
the one partner had that authority ” (to appropriate mono) coming 
from partnership funds to bis private account) “ cannot prejudice the 
right of the other, if the other did nothing to induce such a belief ’ (t) 
Sitndarl) an indorsement of a negotiable instrument by one partner in 
the name of the firm, but uithout authority and for liis own prnate 
purposes, confers no title on an indorsee baaing notice of the jnirpo^c 
and no reason to bclic\c tliat there is authority (n) 

Generali) it must be understood that partners known or tin 
known are bound onl) b) \\ lint is done on behalf of the firm, cun 
if the firm has the use of rnonc) borrowcil b) a partner in his own name, 
thi3i3ntmostc\idencc butnotconclusue toshow thntthcl>orrowtiig 
was in fict on account of the firm (i) 
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pahtxer’s mutual relations. 


252. — "Wliere partners liavc by contract regulated and 
Annulment of defined, as between themselves, their r.ghts 
«nd obligations, such contract can be annulled 
and obligations qj altered onl}* by consent of all of them, 
which consent must cither be expressed, or be imphed from 
a uniform course of dealing 

JUaelntUon 

A ,B , and C .intending tonitcrmtopartaor<hip, execute irrit ten articles 
of agreement, by which it is stipulated that the net profits arising from the 
partnership business shall be equally divided between them Afterwards 
they cany on the partnership business for many j cars, A receiving one half 
of the net profits, and the other half being divided equally between U and C 
All parties know of and acquiesce ui this arrangement This course of dealing 
supersedes the provision in the articles as to the division of profits 


Vanahons by consent, — This is elementary law Perhaps the hst 
few t\ords arc the most important 

** Partners, if they please, may, m the course of the partnership, 
daily come to a new arrangement for the purpose of hating some 
addition or alteration in the terms on which they carry on business 
provided those additions or altentions be made with the unanimous 
concurrence of all the partner* ” (r) 

Thus a standing practice of the firm as to the mode of tahung 
assets (y) or adjustmg profit and loss account (c) is binding until altered 
by consent, whether part of the original agreement or not 

253, — III the .absence of .ain contract to the contnar} 
Rules actcrmin tbc Tciations o! partners to each other are 
mutual relations determined by tlio follow iiig Tules — 

where no contract y,\ ii . r ii 

tocontrarj (I) .nil partners are joint owners of all 

property originally brought into tlie partnership 
stock or bought with money belonging to tlie 


(If) Thu section does not interfere with 
a judges eierei«c of di'cretion under 
8 251, wliii-h will not be reauned if not 
shown to be capricious or to di. regard anv 
legal principle ua \M*a Heyant 

\ fVwe (1917) L R -151 \CI.4»Boia 
3s0 , 45 I C 5C8 


(z) liOnt l^ngible ^f U , f nylinH \ 
CutUnQ <1814) 8 Ileai U’a 133. 6S 
i: It 39 4’ 

(y) Corealry \ fijrr/jy {IS**!) 3 !)• G 
J & S 32(1 

{‘) f r portr D^rlrr I. R 5 Ch 
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partnership., or acquired for purposes of the 
partnership husiiiess. All such property is 
called partnership property. The share of each 
partner in the partnership propert}' is the vahie 
of his original contribution, increased or dimi- 
nished by his share of profit or loss : 

(2) all partners are entitled to share equally iu the 

profits of the partnership business, and must 
contribute equally towards the losses sustained 
by the partnership : 

(3) each partner has a right to take part in the manage- 

ment of the partnership business : 

(4) each partner is hound to attend diligently to the 

business of the partnership, and is not entitled to 
any icmuiioration for acting in such business : 

(5) when differences arise as to ordinary matters con- 

nected with the partnership business, the deci- 
sion shall be according to the opinion of the 
majority of the partners ; but no clmngo in tlie 
nature of the business of the partnorship can he 
made, except with the consent of nil the partners : 
(0) no person can introduce a new ])artner into a firm 
without the consent of all the j)artncrs : 

(7) if from any cause wlmtsocver, any member of a 

partnershi]) ceases to be so, the partnership 
dissolved ns between all tlic otiicr mcinhers : 

(8) unless the partnership has been entered into for u 

fixed form, any jmrtiicr may retire from it at any 
time : 

(0) where a ])artnorship has been (Mitered into for a 
fixed term, no jiartner can, during such terni. 
retire, excejit with the consent of all tlie partner', 
nor can ho ho oxpollod by lii-; jiartnors for nn> 
oau'^o whntovor, except Ijv order of Court : 

(10) partnor«h;ps. whcthvr erderod into for a fix*-d 

<pr not, are di'-olvod |»y the do.ith of any parin' r. 
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It mtJ't Ik* vfll o 1 »*‘'nrNj tliit hi 1 tionn in (hi<» ecc(inn 

c'Tcvrt onl\ fo far thr\ nrt* not cxrlii let! li) nn) ngrccmrnt of tlic 
pnrtnrr', ^hirh nprcN'm^nl nff^l not Ih; fnrmil or c\cn exprr'^^ We 
flnll now ron«ilrr the fuI> •‘riionx in onicr 

Snb-s (I): Parlncrship property. — P^op^rt^ I)c'Inn5ingtotficpnrt- 
nrr« or 1 o cno of drv'* not Ihvoiho p'\rtn‘’r>hip projx’rt} merely 
I'v Iv'ing for llir pnrj'o o* of tho (a) It will !)econie 50 

onir if the pirtnert fhow nn intention to nnhc it *10, ni wlicrc the 
onTirr of n mill igrre^ to nrrj on the tinnufictnre in partnership 
vilh other* nn 1 1* rrofli|/\l m the accounts of the firm with the xnhie 
of llie mill nn I ]»hnt ns his npitnl In tint cn«c l>ot!i the mill nnd 
.nn\ fuh*e<pirnt n ! lilmns to tlientenml phnt nrcpnrlncrshippropcrtv, 
nnd nn\ incrrnsetl \nlue ohtnine^l for them on n s-nlc of the hustness 13 
diM«thlo ns partnership profits ( 6 ) .‘'imihrh where m subsequent 
dealings iK'tneen the partners one partners share m the hnd nnd 
business is treated as nn undisnlesl whole (r) Tlie nature of the 
business may also be material (c) 

GoodvaH—Pirtnership properts penenlK includes goo<lwilI, so 
far as it exists and ho-s oxclianpcnble \alue (rf) Nothing is said 
cither in (his or in tlie P.nglish Act aliout the incidents of goodwill, 
probabh because, nlthough the} often )ia\c to bo considered m 
partnership cases, the^ ma\ no less be material in other cases of a 
business being trinsfcrrctl b} Faleordcsolutionof the trader s interests 
"Goodwill IS propcrl} a commercial term signifying the \alue 
of the business m the hands of a successor, so far as increased b} the 
continuity of the undertaking being presersed m the shape of the 
Tight to the oW name aowl ©theiw w W la &omotlwng Ttioie than 
the mere chance or probability of old customers mamtaming their 
connection, though this is a material part of the practical frmts , it 
may be summed up as " the whole adaantage, whateier it may be, 
of the reputation and connection of the firm " (e) But a senes of 

(а) Lmdley 415 416, J)ans r Dant death thegood'nllof t! ebusiness would 

[1891] 1 Ch 393 bo an asset nnd might well bo tho most 

(б) ^oStnion r Athlon (1875] J It "0 valuable asset of the partnership Ke 

Lq 2o iXKidanrfJ/(7/Mfic5[IS99]lCb 378 3S-* 

(c) 11 flterer V 11 olrrer (1873) L R 15 per Romer J Jtnmngi v Jtnn%ngi 
Eq 402 [1898J1C1) 378 

{d)Uijy llaRer(18"9) lOCh Di\ (e) Iy)rd Macnaghten Trego t Hunt 
436 446 On dissolution b 3 one partner* [1896] \ C at p 24 
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decisions hns now guen it i prett> definite legil clnractcr I ‘?il 
of goodirjJJ convey^, to the buyer (ju the 'ibsonco of spoci-il pro 
MSions) the exclusi\e right oT representing lumsclf as the succ{asor 
to the business and also tint o£ using the old name proMdeil tint the 
seller is not thereby exposed to liability as an ostensible partner (/) 
IVhethcr there is any substantial risk of \ihicli he can complain la a 
question of fact (^) It includes the benefit of any covenant a 
partner not to carry on for a fixed time any busmess competing with 
that of the firm (/i) It does not bind the seller not to compete inth 
his successor (i) but he must not specially solicit the customers of the 
old firm (j) e\eii those nho may of their own accord have continued 
to deal with him (k) 

The importance of goodwill as compared with other a<!scts of a 
firm necessarily vanes according to the nature of the business In 
some kinds of business it may be inappreciable (f) 

Assets benefit of contracts —A contract on the part of n limited 
company such as occurred m Bne/ubat \ Slamjiim) tocontimioto 
employ a firm as its agents is not a valuable asset in which the legil 
representative of a deceased partner of the firm would bo entitled to 
participate The profits m respect of such a contract v*ou\l he 
derived entirely from and would depend absolutely upon the ‘•ervico^ 
of the surviving partners and it is not one m respect of which nn> 
liability could he mciirrcd bj the estate of the deceased partner 
contracts of the character found m /I?/iWcr v Bolton (n) an 1 VcClcnn 
\ hcjward (o) constitute valuable assets being m thtir ndure ^uch 
ns would have rendered tl c estate of the dccci'^i I j artner bal Ip ui 
the event of loss 

Partner’s share — Ihconlv cmclusivcmcasun ofaj irtmrsshirr 
IS what he js entitled to claim on the termination 1 1 tl e J artmrs! ip 
or could at nn^ gi\ cn tune c Inim if the partncrshiji ha I at tliat tim 
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RIGHTS AND DUTIbS OF PAUTNFRS. 


be wound up and its assets realised and distributed There is no 
section in this Act corresponding to P A s 44 and providing for the 
order of distribution, for s 262 corresponds only to the English rule m 
bankruptcy , but as P A s 44 was not intended to alter the effect of 
existing English authority, nor does any such intention appear in this 
part of the Contract Act, the rules arc probably the same in England 
and in British India A partner’s share does not include advances 
made by him to the firm beyond his contributions of capital Such 
advances, though postponed to the claims of outside creditors, are as 
between the partners preferred debts from the firm to the lendmg 
partner, and repayable m priority to payment out of capital In 
England they carry 5 per cent interest from their date (P A s 24, 
sub s (3) , Lmdfey, 478) , and subject to any local reason for varymg 
the rate, we presume the same rule would be applied m India 

Sub-s (2) : Share m profits and losses — ^As this section lays down a 
presumption m the case of partners os to equality of shares, the burden 
of proof lies on the party who sets up an agreement to the contrary (p) 
In England, and presumably here, losses and deficiencies of 
capital are to bo made up by contribution from the partners m the same 
way ns other losses namely (m the absence of any more specific agree 
ment) in the proportion in which the partners were entitled to share 
profits, whether that is or is not the same as the proportion of their 
capital (g) The assets, after being made up by such contribution, 
are to be applied, subject to satisfaction first of outside creditors and 
then of partners’ adv ances, “ m paying to each partner rateable 
what is due from the firm to him in respect of capital account being 
taken of the equal contributions [m the case before the Court profits 
were divisible m equal shares] to be made by him towards the de 
ficiency of capital ” (r) That is, his claim for capital is " the value 
of his original contribution diminished by his share of 


(p) Jadobram v BuUoram (IS99) 26 
Cal 281 , Kethttv \ Bayapa (1875) 12 
11 H C 165, 171 These cases are not 
noticed in Jlarchand S\ng\ y Gurdip 
Singh (1026) 8 Lah 241 , 102 I C 217, 
\ I R 1927 I^h 485 which seems 
hard to reconcile mth them though it 
may well bo that rules as to burden of 
proof between independent htiganta do 


not alwaj-8 fit the case of partners 
(?) A«fe/fv Aotfe«(1869) L R 7 Eq 
C38 which P A s 44 uss doubtless 
intended to confirm B nnty i J/w/ne 
(1SS6) 12 App Ca 160 16o J C where 
the rule is treated as clear 
(r) Gamer r Murray (1904) I Ch 57, 
€0 
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decisions has no\\ gi\eji Jt a definite Jeg^l chinettr I 'id 

of goodwill con\cjs to the buyer (m the absence of special pro 
visions) the cxclusiac right ot representing himself as the siiccevor 
to the business and also that of using the old name, pro\ ided that the 
seller IS not thereby exposed to liability as an ostensible partner (/) 
Wiether there is any substantial risk of which he can complain is a 
question of fact {g) It includes the benefit of anj coacnaiit b} a 
partner not to carry on for a fixed time any business competing with 
that of the firm (k) It does not bind the seller not to compete with 
his successor (i) but he must not specially solicit the customers of the 
old firm (j), eaen those who maj of their owm acconl ha\c continued 
to deal with him (/I) 

The importance of goodwill as compared with other a<5S0ts of a 
firm ncccssarilj a arics according to the nature of the business In 
some kinds of business it maj be inappreciable (/) 

Assets : benefit of contracts — contract on the part of a Jnmtcd 
company, such as occurred m Bachubat \ Shomji (m), to continue to 
employ a firm as its agents, is not a >aluablc asset m which the legal 
representatue of a deceased partner of the firm would be entitled to 
participate The profits m respect of such a contract would be 
dcriacd cntirelj from, and would depend nbsoliitcl) upon thoservici.'i 
of the surMNing partners, and it is not one in rcs])cct of winch an) 
liabilit} could be incurred bj the estate of (he deceased partner Ihit 
contracts of the clnncter found in Auiblcr \ BoUon {«) an 1 1/rCh n* 

\ Acntianl (o) constitute \ ahnWe assets, being in thiir intnrc jeiih 
ns would ha\c rendered the estate of the ilccoisid j)irtmr balk lu 
the e\ent of loss 


Partner’s share — llie onl} conclu*»iaL measure of a pirtn r s nhar 
IS what he IS intitfcd to claim on the (ennimtroti <f the pirtmr^hip 
or could at niu gi\ cn time tlaim if the partnership In 1 at that timo to 


{/) ‘'A ^(isxi) 1 (I I)» 


(J) Ttfj- ' // f/*' " / ' < 

(I) C rU r. » U / r[\ "‘11 I 


J'S 

<7) /; f A /f V n // p «• 1 1 1 1 K I 
( \ 

(A) r "/ > J>' " [I *"") - 

( ) c . I r c ^ "r ) ' 11 - »» 

11 U I -r- 


(II « ■> 

(0 S,-.. sr u > r > f ‘i •' 0" ^ ' 
( I» I r - 

(«") (IK-* > > II. r-t 1 - ^ 

(») (IH ill ti I I I ' 

I ) (1**'») I II '‘<1 5’ 



RinnT‘5 \M) Of PVUTNfR^. 


be wound «]> nnd i(^ n«c!^ mlMwl nnd distnbuted There is no 
section m this Act corresponding to P A s 41 and pro\iding for the 
order of distribution, for s 202 corresponds onl> to the English rule m 
bmkruptep , but ns P. A s 44 mis not intended to alter the cfTcct of 
existing English nuthorit\ , nor does ant such intention appear in this 
part of the Contract Act, the rules are probably the same in England 
and m British India A partners share does not include ndianccs 
made bj him to the firm l>c\ond liis contnhutions of capital Such 
adaanccs, though postponed to the claims of outside creditors, are as 
Iictwccn the partners prefcrraxl debts from the firm to the lending 
partner, and repayable in priority to payment out of capital In 
England the} carrj 5 per cent interest from their date (P A s 24, 
sub s (3), Lmdlcy, 478), nnd subject to an) local reason for airjing 
the rate, wc presume the same rule would be applic<l in India 

Sub-s (2) : Share m profits and losses — As this section Jays down a 
presumption m the case of partners as to equality of shares, the burden 
of proof lies on the part} w ho sets up an agreement to the contrary (p) 
In England, and presumabl} here, los.scs and deficiencies of 
capital are to be made up b} contribution from the partners in the same 
way as other losses, namely (in the absence of any more specific agree 
ment) m the proportion in wluch the partners were entitled to share 
profits, whether that is or is not the same ns the proportion of their 
capital (}) The assets, after being ma<le up b} such contribution, 
are to be applied, subject to satisfaction first of outside creditors nnd 
then of partners’ adaances, ‘m pa}ing to each partner rateabl} 
what IS due from the firm to him m respect of capital account being 
taken of the equal contributions (lo the case before the Court profits 
were <li\isible m equal shares) to be made by him towards the de 
ficiency of capital ’ (r) That is, his claim for capital is " the \ aluc 
of his original contribution diminished by his share of 


(p) Jadobram r Bulloram (1899) 26 
Cal 281 , Ktahav t Batfopa (1875) 12 
1) H C ]6o 171 These easel are sot 
noticed m Ilarchand Stngh i Gurdip 
S,ngh (1926) 8 Lah 241 , 102 I C 217, 
AIK 1927 Lab 4S5 which seems 
hard to rwoneile with them though it 
may well be that rules as to burden of 
proof between independent litigants do 


not always fit the case of partners 
(?) A owe// (1869) L R 7Eq 

638 which P A 8 44 was doubtless 
intended to confirm Binney v MiUne 
(1886) 12App Ca 160 105 J C where 
the rule is treated as clear 

(r) Oarnrr v Jlitnay [1904] 1 Ch 57, 
CO 
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lo'ss ” (sub s (1), p 701, abo\e), and tlint dinre is equal if liis share of 
profits would ba\c been equal {sub s (2)) Our Act appears to be in 
strict accordance with English authorities though loss fullj expressed 
than the English Act 

If one partner is insoK ent, the bunion of his contribution to a lo < 
of capital IS not to be th^o^\n on the solvent pirtncrs after tUhts to 
outside creditors have been paid A,n nndC are partners who li ui 
toutnbuted capital in unequal slrntts but slian jirofits cqinlh On 
winding up the business the capital ift< r satisf) mg the i \ttrn il dtlit 
and adv ancis made b} A andll is found to be difieiont b} llsK)(K)l) 
A andB arc sol\ ent and C is insolvent A nndB havctoiontnbiiti 
onl^ Rs 5 000 each not Rs 7,500 The remaining capital inena'Cil 
bj those contributions, is dmsiblc between A andB in the proportion 
of their original shares of capital C remaining m debt to the firni 
riiero IS nothing in P A s 44 ' to make a solvent partner hahfc t‘> 
eontribute for an insolvent partner who fails to pav his share (-.) 

Partner’s right to indemnity and contnbution —1 hi so right- w Inch 
an not exprossl) laid down m the Contract Act arc sfattd m I* A 
s 21 subs (2) In addition to the ordinar) claim of an agi lit to 1“ 
indomnifud (see s 222 j> 023 above), a jiartner ma) he entitlid to 
rtimhursciuent for wint nm> be calfed emergenev or^alvngf oxihiiscs 
incurred b\ liiiu por-anall) on behalf of the firm m circiim«tanres of 
evtraordinarv requirement Ifonej payments to sjtjsfj rhht-ofthe 
firm arc the commonest examples under this In id There iiinv al-'o 
be urgent and nccc—arj pavmcnts roq«»re»l for ktcptiig tin hii-mi-'S 
of tin firm m existence ns a going concern , tliiis m a mimng hiisiii(<cs 
It mav benettssjrj toj-jjjk a new /'haft promptiv togi t at mievhaiist« d 
minerals ( lauiis of this kind are ‘•onKwhat uiioninhius and ju-'tifi'sl 

mdv b\ iifd '■itv nridth( Court is not disiK*-* d tot xtend tin ir-cijn' (/) 

But win n i xtniortliii irv ixjnndilnr of this kind is c net foim I to I 
uiihrri d b\ inn-sitv the nues^itv f«»un I to ixi-i i- th onh 
Ml 1 UP of tin imnuiit which tan be alluMd as iiro]»* r ifi * m n » 
nd wlnnbv it is liinife*! to tin nomin d * ipita! of tli*' diidrn ('») 

No niirit (Icd'ions fm\( hc< n found m ifn t'qat aril rn /"t tb 
I ivli-h p |*orte(I r 1 “ s iiio-itlv if not win IB nro m tin i irb [ n 1 

( ftrrrr l/Krr.v lot n fr f (IsVIHD M V 1. 1 * I t t ’ 

>, /r f.f. II ,!•- oil («) I h M A I .t I I* t ' ' 

n a--' an rm,n M <. n;t • I 
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* f j 1 1 •‘*►-1. f r Ut-j *1 ^ in I tin n* in »I ni rTitnj.^nr 

|s« 1 1* « 0*’U t'T'' ca '' f n ft j jitTlnT'^ip I* kro-wn 

to 1 } <• vTiW w} j \ ill •'rt*'-* t' “ ftfi 1 t’i*' pi it P ro*. 

tm rVir nr cvn*j'''~Jo-p ^r) 

SalMX f3\. (4) : llirhl an3 dnty o! partn^n lo altmd lo fctmnm.— 

If l* rpii‘r mi n 1 in p-ar'im In pnt i!f» 1 \ rtj ir- « i;:rrv'm‘“n1 ihft* 
0 pf r llnl I itit 'r ri'-'-'l n kt •^m<-!iTn<-«ntrn l^af f ‘'fntr n^'l ttV^'iinv 
a fno put in ll f I Pin ml ol»-» f r fJ <’ pit npn' t f « tlirt fn n 
Tnnn^Cinc t r xi'lnr putnfT \nr • i ^ •iltp it ill r f pnjpn nnV, in 
tiVnc •ifmjri* 1 * I'l'fitn^n fJ ** |*ir**i'’p n« jn!'’! * Imm l\'* firn Tli'* 
htfnr pirt f { » il» • (1) «1 »)'• t lo jrli iffl CA*'* r f tin !ti«' lilrmr nn 1 

trniiMi Iw-inc inij»i'^l on on*' pirtTi**f l*t Bro'hT • wiUti! of tli«» 

li pinf*-* In i»}ii<“'i Ij'’ fi ic'j* In fttfnn 1 A pirfnT on ithom lh<* whoV 
mn Inrl <if i V 1 Ti*tn'"» Iin l*^n thrown in ihi« mmn'T p rn'ifNl to 
nn*rip^n»ttjon (p) 

Sab-t (5) t rotctr ol majonly. Thu jxiwr th ujch no' in itvif 
of n ju lirnl km I p pihjof* toth‘»rti!«of nifiinl jipticir- whirJi pnirnp 
qua»i jn lirjnl jioi«rr» of | in ito p^r^tn* an 1 m pmcn! lIvTrj’ 
p^rtnT mu‘t Into nn opfiorttinitt of l«<*inp h'^inl, fin*) the ilocpion 
mu*! mido m poo.1 futh with n mow (o tlio rolloctne intofMt of the 
firm (r) Ikinp w mi lo, ji p conrlipnr, ip in othor nnilo^oip rvv-t 

Not onlv the mfuiT* of the !m*mrp, hut llm plicc where it p 
cimrtl on, mivnol lK*\ino«ltMlhoul Ihocon^'nt of nlllhepirtncm (y) 

Sab-s. (0) : New partners ; ossipnincnt ol share - The cfli-ct of this 
piili-pection “ p not to rrnilor on ai'ipnmenl of o rhnn in n pirtnephiji 
concern illepil or tori m Iwlwetn th« pirtiei to the ampnincnt, but 
only 00 far loid ip Ixlnetn tho-'* jnrtui anti the other partner or 
pirtners ai to caurc [i e pne tame for) {:), nn niimethate dpiolution 


(r) Uurjun V /Ajfl-u* |IW*.) 4 I» I 
A I 42, 131 H H 13 

(if) Atrry v Jknhain (IWil) 2J Ifcair 
620, 131 H If 730, Ari*A»i<7m(ifArtr«ir 
V iSonZurdA AaA (102 )) 22 Horn 1, It 
1343, 87 I C 713, 1* C 
(r) Const V //dm« (1823)1 AH 400 
825, 21 H H 108 132 

(y) One juirtner alone ranriot «ten 
renew a lease of the site wherti the 


I iiMiicM or jvirt of It, hia txTii earned 
III \im»(lh“8)8Lh Dll 

H-i 

(*) Tie ]>artn(rahip la not ij>so /aflo 
(li'viheii lot Iho ol jetting partner or 
partnrn can sue fi r dissolution VAanajt 
Jhslajt V GiiliU-/and 2'ann 87 I C 812, 
A I H 1920 Horn 317 27 Horn I H 
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of the partnership In other words, one partner cannot bj a'^sigumg 
his share make any one else a partner m his stead with his co partners , 
and therefore upon his assignmg his share the partnership cca<;c 3 to 
e^st, unless the other partners consent to ncccpt the purchaser ns n 
partner in the place of the latter If they do so consent, the partner 
ship may contmue to be carried on as before If they do not con^'cnt 
the plamtifl would upon the dissolution (n) ha\c a right to sue, not as 
a partner, but as an assignee of the rights of his assignor in the partner 
ship propertj , for an account of that property, and for such a distri 
butivc share as belonged to his assignor ”(n) 

repress power for a senior or principal member of a firm to intro 
diicc one or more new partners, named or not named, under agreed 
conditions, is m fact constantly given by partnerslnp articles \ 
person duly nominated under such a power acquires rights m the 
partnership property which the Court will enforce bj waj of appro 
priatc specific relief (6) though it cannot enforce an agreement to enter 
into partnership, because the foundation of partnership is mutual 
confidence, which the Court cannot suppl) where it does not CMst 
Tliough a member of a joint Hindu familj cannot sue for an 
account of the profits of a partnership which is alleged to be joint 
familj property and for an award to him of his share therein (r) ho is 
entitled to an injunction if he is excluded from the mnnagement of the 
family business (d) But the relief m such a cn'^c is granted not on the 
specific m/os as to the law of partnership hut upon the gmenil 
prmo;pIc that one member of an wndnided JJmdii Sami)} ennnnt In' 
ousted bj others from nn> item of family pmpcrtj (e) 

Sub-s (7) • Dissolution of firm ~-It is often dc^irabk and iii pr w 
ticc it IS not uncommon to proaidc hj agreement that the doatli <r 
retirement of one member from n jiartner^hip of i«e\crnl shall not 
ditt-solve the contract ns between the others 


(fij Juy^ut Chur iff V Ja<ii Sath 
(1®''I) 10 CaI Oca In Injhnl »uc! 
An A's not now rntitl«l •!* 

Arroufit tl»* <■ ntminn «• <t ih** 

I ip An I »u h w*' ll *' 

tj n.'n \t{ ft* Ur- \rt 1 \ • 3l f r 

IJ^ 

{10. IJ 1 O r /*•!*• 
[l■ll2<alr*'* lmt< f J'VvoJ' f Tr»»»t 
li^n) 1 n rv 


tr-*n« •’lautlrlf-' 
I««l Jonl IIrJ> lAfnilr 
P C-d AM'r 

f in} it V loov <** 

rt* 

: . /.-(‘..'(I- ’I-" 


DISSOLUTION OF PAUTNERSHIP. 


Sub-s. (8) : Partnership at will : tacit dissolution.— As to tho con> 
tmuation of a partnership for a term after tho term has expired, sec 

s 256 

An intention to dissolve partnership may be inferred from cir- 
cumstances shov mg that a partner has m fact abandoned his interest 
in the concern , but no positive rule can be laid down as to what 
c\idence will suffice Ho\\e\er precarious or speculative the subject 
matter of a partnership may be, it is a matter of mference to be drawn 
from the facts of each case whether or no there has been abandonment, 
or loss of mterest by laches (/) 

Sub-s. (9) : Expulsion — Power to expel a partner may be conferred 
by express agreement, but, even more than the ordinary powers of a 
majority, it must be exercised with regard to tho rule of natural justice 
mentioned imder sub s (5) Reasonable w arning and opportunity of 
explanation must bo given ig) An irregular expulsion bemg wholly 
inoperative, the person against w horn it is directed does not cease to be 
a partner , he may claim reinstatement m his rights {h), and, not being 
legally depri\ed of anythmg, cannot sue for damages (t) An option 
gn en to one member of the firm to determine the partnership by notice 
if he IS dissatisfied with the business is not analogous to an expulsion 
clause, but purely discretionary (^) Sometimes power is gi\en to 
expel a partner for specified Lmds of misconduct In case of dispute 
the Court has to decide accordmg to the ordmary rules of construction 
whether the facts are withm the terms of the power (i) 

Sub-s (10) : Dissolution by death — See on sub s (7) Obviously A 
and B cannot be presumed to desire their partner C ’s executors to 
come into the firm, nor yet to be willing to contmue the busmess m 
partnership without C But smee this sub section, like all the pre 
cedmg ones, must be read with the words “ m the absence of any con 
tract to the contrary ” (i) at the commencement of the section 


(/) Voung Tka Uuytn v J/oA Than 
J/yaA {1900) 28 Cal 63 , L R 27 I A 
189, Sudananam \ AawimAulu (IWl) 
25 Mad 149,164 

(y) BarntSY 1 ounyj [1898] I Cb 414 
90 R R 4W 

(A) BUsuty Zlafl>e/(18.>3)101Ia 493. 
90R R 454 

(OHoodv 1 I«kI(1874)L R 9Ex 190 


0) R»$sen T ruatll (1880) 14 Ch D 

471 

(A) Professional misconduct in a 
Orm of dentists Chjford \ Tunms 
[190SJ A C 12 flagrant breach of 
duty as a partner includes conviction for 
fraud Canni<hacl\ / raas [1904] 1 Ch 
486 

(f) The fact that a partnership is 
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jnrtners nny agree (as the} frequentlj do) that on the death of am 
of them Jus iionimce or legal representative shall be entitled to tvkc 
his place In the case of a power to nominate a successor on dcatli 
it IS neccssarj that there should be “ a specific ilirection in that behalf 
either in ev-press terms, or, at anj rate, b} a specific disposal of the 
deceased partner’s interest m the firm ” The w ill of a deceased partner, 
making a general bequest of his ptoperi}, does not operate ns in 
exercise of such a power (m) 

Custody oi books — I^othing is said in the jircsent Act about the 
custod} of the partnership boohs In England the}: must bo hejit 
at the principal place of business of the firm, and ever} partner ina} 
inspect and copy them P A s 21 subs(9)(n) here there is more 
than one place of business a proporl} framed jiartncrslup agreement 
will declare in express terms winch is to be the prmcqnl one and 
where the hooks arc to be kcjit The ri^lit of inspection niav be 
exercised h} an agent prov ided that he is a fit jicrson and iiiulcrtakcs 
if required, not to use the knowledge thus obtained for an' other 
purpose than the confidential information of his jinncipals (o) 


254. — At the suit of a putner the Court inui dissoUt 
the partuerslup m the follow lug ca«cs — 
tiis'sVbo ( 1 ) wlioii a partner bcromcR of mi‘'Oiin(l 
mind (^) — ' 

(2) wiicii .1 partner, other thin the pirtncr humg, im*’ 
been adjudicated an insolvent under an' law 
rclutmg to lusoKcnt debtors (p) 


i I tcrr<l »ito for r unglo n U rnti rr an I 
U PH-forr H to last till tl tcrmmnli not 
ll o a Itcntiifo (cf I* \ a S ) « 1 «» s m I 
Imply a c htra I to U c ror Irarj IW I 
//(ll V 7 *iritt/iri I 1 nMm I C 

Gu V I n 1*^7 'iti lu ri 
M»1 I 1 3ls 

(n) 1 \ s/ J j> (I'S J * n m 

r I 

(n) X ^ ( f I ft \ ( f t <r (I'^n 
1 IV r V '-n f ' '1 I . 1 ant 
f m ' injui t n tl 

( 1 , T 11.0 {1 . IJCO 

I \ S l<f Jy * j irt f . » 1 1 I '»• 


I trtmr 1 n v If n 1 1 »t I •« 1 1« r 

Mnin^l fnm is i; r j -s « r pxtrarls 

ninl In U pxrr>.i*p t f a p»rl f<f H 
1 r purpo*.* I istil <r i jur is I U'" 
jntrrrststflufri Irrj^r //»"in« *^1 
\ ( ~ f 1/ r 1 P»i ; 

{,) s I .> ts I I t > *' 

|Htrttpr>l I »/ / ' ' I A- f 

Mak I 1 1 . ' 'J • 

1 ( '1 'll I • S t "I 
Jn-h, J 

tfuint r i u-oy Jlv ' ^ 

Ul 211 ll I ( ^ ' ' ' ' * 

(«l .-1(1 v») 
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(3) ^\llcn a partner, other than tlic partner miinp, lias 

(lone any net by which tlic wliole intorc‘'t of 
Midi juriner IcgnlK traii'jferred to a tlnrd 
per*on * 

(4) when any pirtner 1 jccoiiu"> ine.ipiblc of performin'' 

Iiis part of the pirtncrship contract 
(o) wlien a partner, other than tlic partner mmh'', is 
" inlta of j;n»ss iniMoii<I(ut in tlie afTairs of tlie 
])irlner*hip or towanls his partners 
(()) wlien the buMiiess of the partnerslnp lan onh be 
carried on at a los,s 

Thiv •‘crtioa iTprovnls ujtli Mibofintnl ncctl^^c^ tin* cstahlidicd 
laiploh practice, aii<l 1’ A « lia<« fo1]ov\eiI it witli «onie little 
F]>ecif\in" and ainplifievti<m In lai^lunl a pirtnirs bankniptf) 
worhs ,a <lis.«ohitioii witlidiit the aitmn of tlie Court 

Sub-s. (3) : Transfer of partner's share by operation of law.— The 
•hire of n jiartner in jiartncr^hip * •^ilLablc jirojwrta ’ 

witliin the mcaninf.' of f -OG of tin (<mU of CimI I’roceclnro {q), and 
ini\ then fore bo attache*! oiul 8ol«l tn execution of a decree against 
liini (r) Such a ci'c is within the spirit, if not the letter, of the 
present pub section 

Sub-s (5) : “ Gross miscondoct.** — These wonK arc iierlmp-v not 
the most .apt to co^o^ nil the circiiiiistances in winch “ Mich a state of 
feeling ma\ an'C nml exist between the jKirtners ns to render it ini- 
jKissiblc that the pirtncrsliip can tontiime with ndvnutage to cither ” 
It seems that in such a case eith* r p irtncr niaj claim a dissolution (?) 
The Indian Courts arc not likely to decline jurisdiction , they might be 
astute, at need, to bring the facts within sub s (0) Persistent refusal 
or neglect to attend to the business is also ground for a dissolution (i) 
Sub-s. (6) : Business earned on at a loss — ^Mieii the business of the 
partnership cannot be carried on except at a loss, the Court may, 

( 7 ) Now Code o( IWS fi fO J92I P C 2, tli« question did not rcall> 

(r) Jagnt Chunder \ Iswar Chamirr ansc, tlio partnerslnp liaMiig been dul^ 
(lSaj)20Cal C9l Cp P A s 23 dttennmcd by notice 

(«) I»rU Caims, Alicood v ilaude (I) Krisnanuicftariar v iSankarah Sah 
(18C8) L 11 3 Cb at p 373 In Jtam (1920)22 Bora L R 1343, P C , B7 I C 
f>,ngh \ Itam Chand <1920) 1 Lah 0, 713 

rt?d 51 1 A 154, 79 I C 944, A T K 
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in its discretion, dissolve the partnership before the espirahot} of its 
term If the trial judge orders a dissolution neither capriciously nor 
without disregard of legal principles, the exercise of the discretion is 
not open to review upon appeal («) A contract between a partner 
and his co partners for remuneration to the former for the manageiuent 
of the partnership business by a commission on the sale, during his 
lifetime, does not, m the absence of any express agreement to that 
effect, imply a renunciation of the right of the co partners to dpsohe 
the partnership if they find that it cannot he carried on except at a loss , 
nor docs it imply an obligation to pay the managing partner com 
pcnsation in case the partnership is dissolved for that reason (v) 
Rescission for fraud — ^Lihc any other contract, a contract of jnrt- 
ncrship may be rescinded on the ground of fraud or nusroprcscntation 
In England it is expressly provjde<l that the party entitled to rescind 
IS entitled to full reimbursement and indemnity sceP A s tl This 
enactment is founded on and closely follows a decision of Sir I I ry •», 
in which the plaintiff having been induced by fraud to buy a slinrc of a 
business, claimed rescission and indemnity besides dissolution, and was 
held “ entitled in respect of the purchase money which he liad paid 
to a lien on the surplus of tlic partnership assets, after satisfying tlit 
partnership debts and liabilities,” and also to stand m the jifacc of 
partnership creditors to wfiom he might have made any payments for 
debts of the firm (/i) 


Dissolution ot 
partnership tj pro 
hibition ol itasi 


255, — V partnership is in all ta''Cs tlis 
solved by its business being proliihitcd Ia 
law 


This would not apply to the case of part only of a firm » 
becoming unlawful, trading vMth n particular country, for cxamjl 
nuy very well hi intomiptcd and forbidden by warwhdctnil 
other countrus H hvtfiil and withm the scojK of the partn r'hip In 
it‘tl/ the rule i-J ohmeijtary Cjt if 2i 

^\lKre n partmiNliiji carrying on buxnu'W m IJntidj timl<ry a 
dr< olveal bv one j irtmr iKronimg an nlun cn my, nnl the Untidt 


(u) / wn 

(t n I I I 
4' 1 ( 

(») t ^ 


V,.M ! 7tn y it I ^ 1 U 3 I V I?* I'' -»i 

\ r| ic t a«i 11 H ( O ( r'tf 

|») UyrvlT / 
r 3M 


r U * t 
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partner continues to carry on the business, the enemy partner is 
entitled to share the profits made after dissolution by the use of his 
capital, payment bemg of course suspended during the T\ar (z) 

256.— If a partnership entered into for a fixed term be 
Rights and obii contmucd after such term has expired, the 
Sp>rtne'XpSn nghts “I'd obbgations of tlie partners, will, in 
rfiemtowS absence of anj agreement to the contrary, 
It was entered into remain the same as they \\ere at the expira 
tion of the term, so far as such rights and obligations can 
be apphed to a partnership dissolvable at the uill of anj 
partner 

P A a 27, which is slightly different in wordmg, but to the same 
effect, adds that contmuance of the busmess without hqmdatmg the 
partnership affairs is presumed to be a contmuance of the partnership (y) 
The followmg provisions ha\c been held applicable to the continuing 
relation of partners holding on after the term option for a surviving 
partner to purchase a deceased partner’s share at a fixed valuation (s), 
an arbitration clause (a) The following have been held inconsistent 
with a partnership at will requirement of notice a certain time before 
retiring from the partnership (6) , option to dissolve the partnership, 
m special circumstances, on special terms (c) The same rule applies 
where a deceased partner’s representatives contmue the partncnhip 
after his death \Mthout express agreement (d) 


(x) Hugh SUienton <1 Sons v Allien 
gtseUschaJt JUr Carlonnagtn InJusIne 
[1918] A C 239 

{y) Still there is a new agreement and 
therefore tho benefit of registration for 
income tax purpows can be obtained 
after the expiry of the term onij hj 
executing a new deed ArisAno Ait/or 
<l Sons \ Commr oj Income tax (192S) 
52 Mad 367, 115 I C 254, A I R 
1929 Mad 07 

{ ) Coe X n (1880) 13 Ch D 

h63 

(a) OilUtt \ Thornton (1875) L R 19 
Iq 599 


(6) lealktrstonhaughf /ennicA (1810) 
17 \ea 307 11 R R 81 

(c) Clark \ Lraeh (1862) 32 llcax 14 

I 1)0 G J AS 409 137 R R ’47 

llatsoR X //oyyiK (1928J A C 127 107 

I C 450 A I It 192S PC 115 H 
on the construction of a rather loosely 
drawn provision m articles for payments 
to be made to a deceased ] artner s estate 
by the survixing partner and is verj 
lemotel} connected with this or anx other 
section of the Contract Act 

(d) Ilaji Hfdaytlulla x Mah mnl 

Aaimi{P C 1923), 20C U N ICt fel 
I C 525 , \ I R 1924 P C 93 
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the firm’s irrcspccti\ e of competition Broach of such an agreement 
how L\ er, does not make the partner breaking it liable for an account of 
profits (1) In fact, an agreement so expressed is only egmaalent to 
the more usual form bj i\hich the pronmor undertakes to gi\c his 
s\holc time and attention to the partnership business 

260. — A continuing guarantee given cither to a firm 
Ucvocation of ^ persoii, in respect of the trails 

Steo'^'by^ chaTgo actions of a firm, js, in the absence of agree 
meiit to the contrary, revoked as to future 
transactions b) an} change in tlic constitution of the firm 
to v\hich, or in respect of the transactions of uluch, suth 
guarantee was given 

This section is practicall} a redrafting of 19 ik 20 Vict c 9 (Mcr 
caiitile Law Amendment Act, 1850) s 1, and Ins been adopted almost 
word (or word in B A s 18, the original enactment (which was in 
nlhrmince of CMstiog law ) (m) being repealed hy s 18 

The agreement to the contraiy required to disjilacc the cficct of 
tins section must he clearly shown It is not implied m the mere 
fact that the guarantee is given to n firm whose name has ceased to 
describe its existing moinbers, and is to secure tlic balance of a current 
account (n) Such an intention ma} be apparent from other circum 
stances A bond given to trustees to secure the faithful service of a 
clerk to an incorporated insurance socictj having a large number of 
members “ some of vshoiu might be changid before the wax on the 
hoinl was cold," was held enforceable without regard to the ul«ntit\ 

<*( the meiuhcrH for the tunc being, the purjiosc being clcir and the 
mt< rj)osjti<m of trustees removing an} formal difhciiltv about 
pirf n s (ti) V t ISC of this kind can hanllv wcur m nuKkni prutie 
The (*ne Indian jIcchiom ri|)Otti<l lui this is in a pi un ca-* 

\ b* coni' s mint) to the firm of “ Is C M«>kirji’ for B ncouhicta’i 
(ishur to tlie firm The constitution of tin, firm is fub'iiimuth 


(ij X t'' (0 Uit I IS- iri I'-tl 

J .n.t „) I . U -- N IMMt- ' U V ^ 

r t f r V tUj J «J It t m n I.-! s t III I 1 4 

I Ur Ur I.* .f ( , |!f t I u f ft» ( ) '7 ' / - • ' 

l»\ fl» Jyll Srr JrflUlljOlJ I'l Jill n 
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changed mil iti name js nltcrwl to * ^ Mookcrji A, Son A i'? not 
liable for B ’s defalcations subsequent to the change (j>) 


261. — The estate of n partner wlio 1ms died is not, m 


Non lub 1 tr of 
0pcp»«« 1 pArtnrr » 
estate for duW 
q lent ol]i'’»t»on« 


tlic absence of an ovprcss agreement, liable 
in respect of am obligation incurred b} the 
firm after his death 


Cp P \ s (1) It IS immaterml if the obligation Mas in 
ciirreil loManls a cmlitor uho l>clie\«l the dcccascil partner to be 
living and a member of the firm {q) 

‘ It mav Ik? taken ns a general proposition that the estate of a 
deceased partner is not liable to thml parties for ashnt ninj be done 
after his decease bj the sunning partners hut a partner may 
authorise his cvecutors to continue the business after his death and 
mav therch) make his whole (r) estate liable to indemnify them for 
debts contracted m so doing (*) The principles applicable in these 
cases are real!} independent of the law of partnership and eacn the 
testators authoritj maj be dispensed with «o ns to gne priontj to 
the executors claims b> the assent of the creditors to the business 
being carried on (r) 

The proMsions of s 263 do not oaomdc the express proMsions of 
this section , hence where mone} is borrowed b} BuraiMng partners to 
pay for and take delia ery of goods ordered by the firm m the lifetmie 
of the deceased partner the estate of the deceased is not liable for the 
debt All that the creditor is entitled to is a personal decree against 
the survaMng partners and a decree against the partnership assets in 
the hands of those partners (f) 


262. — ^^Vhere there arc joint debts due from the part 
Payment of nership, and also separate debts due from 
S°o”'“Kp™to an} partner, the partnership propert} must 
be appbed in the first instance in pajTnent of 

(p) yeelComvliloolerjfey B proDat$ 169 J^othmg m the English Act affects 

(1901) ‘*8 Cal 597 The only question the authority of this decision ir*ndv 
really argued was whether the defendant lojiny [189"] 2 Ch 4‘’1 4‘’8 

was 1 able on an independent personal (r) Dotete \ CoWon [1891] \ C 190 

guarantee (*) Lmdley "44 

(q) Houllon sC<i*ein Deint/nei \ \Me (I) S««hi ii mal \ 1 a r tinn CAtll ar 

eU {181C)l3rcr 5‘’9 016 15 R R 151 (1918) 35 Mad L J r69 47 I C 9oS 
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c%cn in the course of winding up to renew a promissor} note in the 
name of the firm so as to bind the estate of the deceased partner The 
contrary \im (6) taken by the High Court of Bomba} is it is sub 
mitted erroneous But a\hcrc a partnership is dissolved on the terms 
of one partner taking over the business and assets the partner who 
has taken tlicm accordingly has no authority to bind the outgoing 
partner b} making negotiable instruments m the name of the ol I 
firm (c) 

A retiring partner may give special and larger authority, liowevcr 
if he thinks fit and this may rather be expected while the winding up 
of a business is actnel} proceeding Leaving assets m a continuing 
partner s hands for the purpose of winding up the concern is different 
from turning over the whole future benefit and rcsponsibilit} to liim ns 
a purchaser (d) The executors of a deceased partner are not entitle 1 
on dissolution of the partnership to join the enrv iv mg partners in the 
winding up but they have a right to inspect and challenge the 
accounts (c) An assignee of a partner s interest is not bound h} 
a statement of account made without his knowledge after the assign 
ment (/) 

Smt by a sumvmg partner lor debts to firm —The question 
whetlicr the rcprcsentativ cs of a deceased partner are nccossarj parties 
to a suit for the rccov cr} of a debt which became due to the firm in his 
lifetime has been considered under fl 15 (p 305 above) 

Use of partnership name — A surviving partn r while he hnv 
nuthorit} to act for the best interest of llic business is bound not to act 
in such a nmnnerns to destro} nii} part of its value It isquitescttlotl 
in our inmlcrn law that the poolvvill (seepp 703 701 nliovr) is an 
ns^ct of the firm nnl does not as once B«pj>oscl survive to the 
tf ntinuing partner alone * If, (hen it is not j rniissifk f )r a ptir 
viving partner to njiprojumte to himself the poo<l\\ ill of t!iej>arlnershiji 
liu^incss it follows that lie ought not to <lo fo an 1 in ra«e of neces^'itv 
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would l>c rcjtrajnwl the Court, pending ft mIc of the goodwill for the 
l>enofit of the pirtnerhip, from doing nnr net m excels of hii rights 
which if not ptoppc<l, would emUe him to obtnin the goodwill or nny 
pirt of it For oxnmple, though ft sur\n ing pirtncr n within his rights 
in carrying on ft similar or ns al business he could, m my opinion, be 
re'tmne<l from carrying on that ns a! business in the name of the 
partnership firm so as to leail to the belief that he ss as caiT} mg on the 
partnership husmass, or so os otherwise to appropriate to himself the 
goodwill of that business ”( 9 ) Cerlainli one partner ma} be 
restrained from using the firm name or the firm’s property to do 
business for his own cxclusiac profit pending the liquidation of the 
partnership affairs (ft) After dissolution and liquidation of ft firm 
there IS no cxclusis c nght to the use of the old name, unless it has been 
so agreed , but it must not be used so as to expose a former partner to 
liability on the ground of *' bolding out ’ ( 1 ) WTicthcr there is any 
substantial nsk of that Lind is a question of fact in each case 

Dubes between contmmng and oclgoing partners —Ynnous and 
often complicated questions bate arisen where a retiring or deceased 
partner’s capital has been loft m the firm’s business without any settle 
ment of accounts Proansion is made for these eases, in accordance 
with the result of a long senes of authorities (ji) mP A s 42 If there 
IS no special agreement the outgoing partner or his rcprcscntatia es may 
claim at bis or tbeir option “ such share of the profits made smee the 
dissolution as the Court may find to be nttnbutable to the use of his 
share of the partnership assets ” (but experience is not faaourable to 
this method) or mtercst at 5 per cent on the amount of the share (/I) 
But the due exercise by the continumg firm of an option (such as is 


(7) Romcr J He Dand and MaiHacs 
[1S99] 1 Ch 378 383 vhorc it is farther 
po nted out that certain earlier decisions 
apparently to the contrary are not now 
to be rcl ed on 

(h) Turnery J/ajor (1802) 3 Gifl 442 
133 R R 162 

{i)DureheIly II ttde [1900] 1 Ch 651, 
C A 

(j) The principal decisions aro Broten 
y Be Teutei (1821) Jac 284 23 B R 
59 Crateahay y Cdlhna (18'’G) 2 Russ 
325 26 R R 83 Willett y Blandjord 


(IS41)ina *>03 GSR R 61 approved 
iniSimjMOnT CAepmoa (1853) 4 S 31 & 
G atp 171 10‘»R R "0 ^tdderbum 

y llc<f(/<r5urTt (IS5o-C)22 Bea\ 84 123 
JIl R R 267 290 Turner v Major 
(1862) 3 GiU 442 133 R B 162 

lysev Toifer (1874) L R 7 II L 318 
(1) Ahmed Muaajt y Ilaahtm Ebrahitn 
(lOIS) L R 42 I A 91 42 Cal 914 
SS I C 710 Mahomed Kamal y Hajt 
Uedayetulla Cal 906 041 C 

801 See Indian Trusts Act ISS** b 88 
Illast (f) 
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often gn en by partneraliip articles) to buy out the sbare of fj;c //ifo 
partner excludes any further claim to an account of pmfits The 
existence of such an option baa no effect if it is not exercised m acconl 
ance 'With its terms Further and more complicated questions ina_> 
an'^e if a continuing partner is personally responsible as executor or 
trustee to the persons beneficially interestcil in the hto partner s diarc , 
his liability in that capacity must be carefully distinguished from that 
which he may incur simply as a partner Ca«^‘5 of this bind can hnrtllj 
occur except where a deceased partner’s capital has been disjwscd of bj 
a will of the Engbsh type {!) The principle is “ tlmt a trustee or 
executor who uses trust-money in trade must account for the profits 
which he mahea by that use of it *’ (n») 

Apart from any such special relation as ju^t mentioned, surviMng 
or contiDiung partners arc not, m the inaccmato phrase winch at one 
tunc was current, trustees for nn outgoing partner or a deceived 
partner s representatives '\Vhate\ cr is due on that account is a debt 
and nothing else than an ordinary debt, a due accruing at the date 
of the dissolution or death ” , po P As 13 express)) declares jn. 
accordance iMtli Pnglish law as settled more than a generation ago, 
and aa such it is 8ub;cct to the ordinary hw of limitation of actions (n) 

264, — Persons dealing t\it]i a firm mil not ho affected 

oi &is by a dissolution of winch no public notice has 

foJaUoa been given, unless they tlicmsphcs had notice 

of sucli dissolution 

What notice required *~This section looks, on the face of it ns if 
it bad been intended to eimplif} the Lngbsh rule and abolish its di-stmc 
tion between old and new customers of the firm , but aiithoritatne 
interpretation is otherwise 

Tlic rnglish law requires that the old customers "im nro known 
to the firm as baaing dealt with it, shall lin^e nctunl notice, which is 
commonl) gi\en by circular Hut, as reganls penons who base not 
dealt with the firm (or, m other words the general piihhc), U is im 
IKj«MbIc m a large cominunitj topi'CttU) fitccific notice , ami then f< r 
a-s regards them the most eflectuaf pubfic notice is nf/ th^t r in 

(fl 1|*« T rctf (J) iloee h t's) I 1 “If J 

tK^ 1 4/i f' »nl>>ont/ C> ito Trei • (s) As-w t f y* t- ' ^ 11 

f KS (M •n'l (0 •r# 1^1 U »« p 
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required , for this purpose notice published m the London Gazette is 
sufficient (P A 8 36) In India it has been contended that the 
present section lays down a different rule, namely, that persons 
dealing with a firm, whether old or new customers, are bound, m the 
absence of actual notice to them, by public notice of the dissolution 
The High Court of Calcutta, however, held otherwise long ago (o) , 
and this decision, having been generally followed, is now finally 
confirmed by the Judicial Committee (p) 

"What IS public notice, where matenal, must depend, according to 
the Calcutta case, upon circumstances, upon the locality, and whether 
there arc any, and what, newspapers in circulation there, or what 
are the usual means of giving public notice m the neighbourhood ( 5 ) 

“ Persons ” dealmg with a firm — ^This expression means “ persons 
who have been in the habit of dealing with and at the time of the dis 
solution were contcmplatmg further dealing with tho firm, on the faith 
of tho firm remainmg the same as that with which their deabngs 
commenced ” (r) 

Dormant partner —Accoidmg to the English law if a dormant 
partner (i e , one not known to be a partner) retires from tho firm, 
though it be ^ ithout notice to the customers of the firm, he cannot be 
held liable for partnership debts contracted after his retirement, tho 
reason being that he never was known to be a partner, and no notice 
therefore was necessary The same view has been taken by tho 
Indian Courts m a large number of cases (s) In a Bombay case 
Beaman J expressed the opimon that the present section apphed 
to a dormant partner as well, and that if no notice of dissolution 
was gi\ en, ho would be liable m respect of obligations meurred after 


( 0 ) OAun<f«e Ckvm v FdaJjtt (1882) 8 
Cal 678, folld Ftehtl Motet t Rusm 
FnQinemng TTotIt Ld (1023) I Ran 47, 
74 I C 16 Jagot Chnndra BknUacItarjte 
r Ounny tlagee \kmai (102J) 53 Cal 
214, 911 C 824, A I R 1926 Cal 271 
(p) JtMhduU r rdlant r BanttlaJ 
MotihJ (1029) 56 I A 174 115 I C 

707 , A I R 1929 P C 132 
{q) 8 Cal at p CSI Publication In 
Calcutta not gufEcicnt notice to a 
creditor in 'ladrai Fnayfutit r J \ 


Boy dj Co , m I C 120 AIR 1927 
Nad 661 

(f) Oono T rallabhdai (1915) 17 Bom 
L R 762 765, 30 I C SOI per 
Beaman J So Dand Satnon d, Co 't 
petition 100 I C 3S9 A. I R 1927 
Sind 155(apparcntljiupposed reportable 
because the facts vere rather long) 

(«) Bamatamt v Kadar Biht (18S0) 9 
Vad.412 UatkmaiAUx Laeknthantn 
(1903) Pun] Rec no 75 CrtartM t 
Purslo/am (1903) 5 Bom. L. R 356 

4S->t 
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hs retirement (() We cannot agree witH tins, for the only ground on 
■niiich a retired partner can be liable « that credit was gi\en to him 
ns an ostensible partner 

265.— Wlicre a partner js entitled to claim n diisoliition 
■\\ inding up by of partnership, or where a partnership Ins 
SaorSertcmi terminated, the Court may, in tlie absence of 
nation contract to the contrary, iiind up the 

business of the partnership, proMde for the payment of bis 
debts and distribute tbe surplus according to the shares of 
the partners respectively (t<) 

Amendment — This section is printed ns amended by the Indian 
Contract Act Amendment Act IV of 1886, s 

Partner’s right to accounts. — ^Every partner’s legal right to hn\ c 
the accounts taken on dissolution is nnaflcctcd any question 
however grai-c, about his conduct m partnership affairs The time 
for such questions to be decided is when the accounts arc taken 
Ham Singh \ Ram Chand (1923) L R 51 I A IDl, 79 I C 
914, A I R 1921 P C 2 j\nd in taking them he cannot be 
charged with estimated loss of profit caused by his i\ant of diligence 
m the business, short of fraud or uilful default Mahadev v Ganoo 
(1925) 27 Bom L R GOO , 87 I C 735 

Old section —The section as it ongmalb stood ran as foUous — 

‘ In the absence of an) contract to the contrary, after the tor 
inination of a partnership, each partner or his rcprcsontafucs nia\ 
apply to tlie Court to «ind up the business of the firm, to provide for 
the paj ment of its debts, and to distribute the surplus nccoftling to the 
shares of partners respective^ 

FTjilanatton — The Court m this section means a Court not 
inferior to the Court of a Pistnet Judge vMthm the locsl limits of 
vvho«o jurisdiction the place or principal place of business of the firm 
IS situated ' 

Ln It tl c oU srtlon il ! ell on tl «' ono I an 1 ll al It 
onlv ftnciIUrj to thf» onlirwra piit for win tins up tU of » pirtO'-n T 

Ml 1 ch 1 not taVr »wa% tt r ont map n^t i <ot ■ iit in any cWil 1^0* 

laf r IWn Ckrt y \ t | * 

I.. I *e,‘j 30 I t tOI f I c I*iii \ [ It 10 sM*t 1* 

!» nV wnn^lr) n Cl- »• i* (••I I -1 • 3^ 
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to be separate and altogether dehors the partnership, and as such 
capable of sustaining an action for contribution ” {c) On the samo 
principle if partners borron rnonc^ from a stranger for starting tlie 
partnership business, and a decree is obtained bj the creditor against 
the partners and executed against one of them only for the full amount, 
he IS entitled to contribution from his co partners {/) And one 
partner may likewise sue another for adaanccs made h^ him not to the 
partnership concern, but to the other partner in respect of n hat he is to 
contribute to the jomt capital (<?) Similarly, a smtis maintamablc b) 
one partner upon a promissory note gi\ on to him hj the other partners 
in respect of an ad\ ance made by him to the firm, and it is no ausu er to 
such a suit that if the general accounts of the partnership ncrc taheii, 
nothing M ould be found due to him (h) Upon the same jirmciplc if A 
and B enter mto a partnership under an agreement that the nholo 
capitalshould be brought in by A andtbatB should hand over to A 
all moneys received by him m the course of the partnership businc 3 
Jircspcctiv c of the state of the general account A can maintain a suit 
ngamst B for luoncjs received by B but not handed over to A (») 
But where an individual is a common partner in two firms no action 
can be brought by one firm against the other upon an) transaction 
between them so long as tliat individual continues to Lo n common 
partner This doctrine, howcv cr, docs not rest upon any principles ot 
the law of partnership, but is founded on the clemcnfar} rule of 
procedure that the same indivadual, even m diHercnt capacities 
cannot be both a plaintiff and a defendant to one and the Bamc 
action (j) 

Appomtment ol receiver — ^In I uglnnd the eflcct of iipj>ymtiiig a 
receiver IS to the extent of theouthontj delegated to him b} the Court, 
to exclude every one ehc from exercising the authont} of a partner, 
whctlior iLWinl or ■ipccinll^ regulated by agreement , and if ho is also 


(«) T (IS30 

l83tALI3| AAdl<jr{18"5) 

1211 II C 0" 10“ 1/urj^J ro/<?iinoIfi>fe 
Y / i;l« \alK D-ut (l« «) 20 Cal 2^1 
(/) LcUtu t CA-r" 

C VV N “OS 20 I C sil 

( 7 ) 2 - It t 3 (/“I tif'fn 
{VI let rnh -itor (1^-) 

31 5'vl 313 I fii »ul Khj 1 -"i V 
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from preserving the property m the meantime (to), or enable a defen 
dant to use such a technical objection to deny all rehef to the plain- 
tiH (x) The appomtment of a rccener docs not, of course, conclude 
any ultimate question 

A receiver and manager is an officer of the Court, and docs not 
succeed to the personal fiduciaiy relations of partners Accordingly, 
if he becomes entitled to an indemnity for expenses of management, 
he can look only to the assets under the control of the Court (y) lie 
will not be rcstramed from dealing on his own account with customers 
of the firm, or competmg with a purchaser of the business, doing 
nothmg mconsistent with his employment while it lasts (:) A partner 
appointed receiver by the Court on the usual terms is entitled as such 
to hi3 remuneration and costs out of the assets in his hands although 
as a partner he is m debt to the firm and unable to pay (a) His 
position as an officer of the Court is independent of the state of his 
accounts as a partner with the firm 

It 13 not thought useful to enter on adrainistratiie dcfaiH of 
English practice, which are probably not applicable and cerlnmly 
not binding in Indian Courts 


Receivers m Indian practice— Tho power of Indian Courts to 
appoint a rccci\cr is now defined by 0 10, r 1, of the Code of Ci\il 
Procedure, 190S Under that rule a receiver may bo njipoinlcd 
“nlicrc it appears to the Court to be just and conienient’ The 
High Court here m their original jurisdiction possess the same jkiwcts 
njtli regard to the appointment of a rccei'cr as arc possessed and 
exercised by the Courts in England under the Judicature Act(h) 
And when the assets of a partnership arc m the hands of a rccei\ or, they 
cannot be attaclicd by a creditor of the firm uithoiit the fraic of 
the Court first obtained, ns the assets m such a case an m tlic Inn ^ 
of the Court through its ollicer, the rcceiicr, and such leait lull lu t 
b*' granted except on such tenns as will ensure equality (K-t'veen 
the cre<litors (c) The Procedure Ode of 1^3 (0 10) as.unnhtis 
In Inn to I ngli h pnctice . 


(if) ‘■Afj'j rj T (I “*•*. ) I K 1 

J 4 \ 103 U I C-a 

(j) //j / r Ifj'r n If {*) 
ly) / •'U r e (Dll) 1 a 

{ ) } < IruK d'.k',) i,a I> 45 
(a) /*Jty T ‘•fil'd (!'*• J 1 ^ 
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Lumtabon penod for a suit for dissolabon —The period of iimita- 
tion for a suit for an account and a share of the proGts of a dissoh cd 
partnership is three years from the date of dissolution (d) , and the 
penod 13 the same even if the instrument of partnership is registered (e) 
Assets brought in after dissoluhom — ^^^'herc after a dissolution 
and wmding up of the partnership affairs an asset falls m which for any 
reason has not been taken into account, “ it ought to be dn ided between 
the ex partners or their rcprcsentativ cs, according to their shares m the 
former partnership ” (/ ) But if there has been no takmg of accounts 
and no final settlement, the proper remedy is to ha\ c the accounts of 
the partnership taken , and if it is too late to do that it is too late to 
claim a share m the newly recovered asset , for the plamtiff could not 
make such a claim good without showmg that he would be entitled to 
that share upon the due takmg of the nccoimts [g) 

Costs m a smt for dissolabon — ^Undcr onlinnr> circurastanccs, the 
costa of a partnership suit should be paid out of the assets of the partner 
ship, or, in default of assets, by the partners in proportion to their 
respective shares, unless any partner denies the fact of a partnership, 
or opposes obstacles to the taking of the accounts, and so renders a 
suit necessai}, ^ben he is usually made to pay the costs up to the 
heanng (A) 

Interest — Interest on any sum found due to a partner runs 
only from the date of the final decree by which it is found due A 
partner is not generally chargeable Tilth interest on o% erdra wings (t) 
Interest on any amount found due on a suit for dissolution of a 
partnership was from the date of the decree findmg it due, not of 
the plamt (u) 


(i) Lumtation Act 1908, Sched I 
art IOC Sec Stidarsanam v Aoro»m 
Aulu (1901) 2o Mad U9 

(e) loiraron t Ponnayya (1898) 22 
Mad. 14 

(/) Dicta in Anaev Gy«(I872)L R 
5 H L css, as explained in the case next 
cited (they were nmimdcrstood in some 
of the Indian High Coorta) 

(j) Gopala Cheily v I ijayaraghata 
eAan<ir[1922] 1 A C 488, 491 A 181. 
45 Mad 378, 74 I C 621, rerersing the 


decision of the High Court of Jladras and 
O'cmiUng J/encanjt ffortnu^jt r Aim 
tomjt Jiurjorjt (16S') G Bom 6-8 Sal 
Lawtdha \ S (1904) 28 Mad 344 
Sadku Aorayano c Pamastcamt (1903) 
32 Mad 203 and eases following them 
(A) Pam Chunder r JIantcl CAunrfer 
(1831) 7 Cal 428 

(») Au/eman V AWuiAfl//(1930)L R 
57 I A 245 
(ii) Ibid 
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Fonn o£ plaint in a snit lor dissolnbon —See for former practice 
Civ il Procedure Code, 1882, Soiled IF , No 113 , ns to Jornis of decrees, 
SCO Nos 133 and 133 (j) , and non Civ il Procedure Code, 1903, Sched I , 
App A, No 19, as to form of plaint , Soiled I , App D, Nos 21 and 21, 
as to forms of decrees (t) 

266. — ^Extraordinary partneraliips, such 
P 3 rtSiSp<*'’''M “s partnerships with limited liability, moor 
wShip^a^aO^omt poTatod partnerships and joint stock com- 
Stock companies panies, sliall be regulated by the hiw for tlic 
tune being in force relating thereto 

Cp P A s 1, sub s (2) The brond diffcrcuco m principle 
bctA\cca ordinary and extraordinary partnerships is that the former 
arc founded on the mutual confidence of the members, ^\hilc the 
latter are composed of a fluctuating number of individuals who put 
their trust, not m one another, but in a governing bod)— board of 
directors, council, or bow over otherwise named— a|)pointcd under the 
statiitorj or voluntary constitution of the socict) 

The law relating to extraordinary' partnerships is now containul 
m the Indian Companies Act VII of I91d and otlicr special enactments 
under which tomjianies created for various cxjircss jiurpo'ics have 
been incorporated 


(j)ThirulumnrtMn\ Subbaraj^{lliJ ») 
20 Mad 313 

(Jr) lv<* furtl rr, as to > aluatian for tl>»* 


purjKHo of court fee* CAunniiflf' ‘‘Aw 
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[Note. — Th\s Schtduh has httn npttded by the Jiepeahny and Amend\ny Act, 
IDU] 


ENACTME'JTa Uefzaled 


Statutes 


I>o and rear of 
Statute. 

TIUe 

Extent of Repeal 

Stat. 29 Car II, 

An Act for prevention of frauds and per 

Sections 1, 2, 3, 4, 

c.3(I) 

juries 

and 17 

SUt 11 A 12 Vict 

To consolidate and amend the late relat 

Section 42 

e 21 (m) 

mg to insolvent debtors in India 



AeU 


^o and rear of Act 

TiUe 

Extent of Repeal 

Act XIII of 1840 

An Act for the amendment of the law 

as altered and amended bv the atat C 
Geo IV c 91 

The whole 

Act XIV of 1840 

An Act for rendering a written memo 
randum necessary to the validity of ccr 

The whole 

Act XX of 1844. 

An Act to amend tbo law robtmg to 

os altered by this Act 

The whole 

Act WI of 1848 

An Act for avoiding wagers 

1 The whole 

Act V of 18CG (n) 

An Act to provido a summary proccduro 
oil bills of exchange, and to amend in 
certam respects the commercial law of 
British In<La 

Sections 9 and 10 

Act XV o! 1866 

An Act to amend the law of partnership 
in Tndia 

The whole 

Act VUI of 1867 

An Act to amend the law rclatmg to 
horse racing in Indu 

The whole 


(l) Short title, “ The Statute o! Frauds.” See the Short Titles Act, 169C (69 & CO 
Vict. c 14). 

(m) The Indian Insoircncj Act, 1S4S 

(n) Short title, “ The Policies of Insurance (Starme and Fire) Assignment Act, 1 SCC ’ 
See the Indian Short Titles Act XIV of 1S97 
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INTRODUCTORY. 


Position of Specific liclicf in English Procedure. 

Specific relief, ns ft fonn of judicial redress, belongs to 
tlie law of Procedure, nnd, in ft body of witten law arranged 
ncconling to the iiatur.al aflinities of the subject-matter, 
would find its place ns ft distinct Part or other division of 
the Civil Procedure Code. This lias not happened in India 
because in England, some centuries ngo, the lung’s ordinary 
Civil Courts of law had in general (a) no other instrument 
of coercion than distraint on property (though by a series of 
statutes, many of them early, imprisonment was authorised 
in nid of the preliminaiy stages of process ; lienee the so- 
called imprisonment for debt which makes a large figure in 
English prose fiction doam to the middle of the nineteenth 
century). Pa}’mcnt of money was the only satisfaction the 
suitor could obtain from the Court of Common Pleas, or 
other Courts which shared or imitated its jurisdiction, in the 
regular course of justice. Therefore in many eases where 
money compensation, even if available, was not an adequate 
satisfaction, the King’s justice was in default. It is now 
familiar learning to all students of legal history that in the 
early stages of judicial institutions we constantly find the 
poirer <?/ Courts to enforce decisions or even to compef the 
appearance of parties rudimentary if not wholly granting. 
There is therefore nothing to be surprised at in the limited 
scope of common law remedies in the Middle A^es. The 
question why it was not enlarged until the latter part of the 


(a) The earlier medieval actions for the 
recovery of land were practically obsolete 
after the Restoration at latest ; tbeaction 
of ejectment which took their place has a 
peculiar history: the action of deitnne 
profes9«l by the form of the judgment 
i.c, 


toglvo Epccifio relief, with the value of the 
goods and damages as an alternative, but 
speciSc delivery could not be enforced. 
None of these actions, it will be observed, 
was founded on contract. 
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nincteentli century 1ms its interest, an interest, llo^\e^e^, 
not material for any practical purpose in British India The 
reader may take it as a fact tint doiMi to the eighteenth 
century any such proposal, at any rate coming from oflicnl 
quarters, would ha\e been looked on uith suspicion iMcin* 
uhile the Chancellor, exercising the King’s reserved poucr 
of domg justice in an extraordinary way where the ordinari 
means failed, had imdcrtaken to make the defect good. The 
Chancellor’s justice, m a proper ca'^c, would compel a man 
actually to perform what he had imdcrtaken, not nioreh 
to pay damages for breaking his promise Di'^obcdicncc to 
the Chancellor’s order was contempt of the King, a personal 
offence punishable by imprisonment until the command, in 
theory a special royal command, was obc}cd Such wn*; the 
sanction of all equitable jurisdiction A \ci> obstinate 
party might choose to remain m prison rather than execute 
a con\cyancc, and sometimes did Onlj m quite recent 
tunes ha^c the Courts acquired power to do, without an) 
concurrence of a party in default, that which he ought to 
lla^e done 

Hence were domed both the strength and the weakness 
of Courts of Bquit) They could do much tint a Court of 
Common Law could not do , but the) had to justif) their 
action on the ground that the suitor showed some specinl 
came for seeking a kind of relief whicli was ongiimlU con- 
ceited as cxtraordinarj'. This was especially so in ca‘:cs 
where the plaintiff had a legal right, a right for which the 
Common Law protided some remed), but the Common Law 
was inadequate in the sense of not being fitted to do full 
justice in tlic case The doctrine and practice of Spctific 
Bcrfonnancc belong to this class (sec more on Ch, H of the 
Act) 

In consulting LngliMi authonties it must l*e nnuni 
bind that ns Courts of Common Law could not gi'e “p * ‘h' 
rtl.cf in their onlinar) ci\il jun-dictu n till aft< r the ini idf< 
of tla niiHteujlh ctnlur)# ‘o Courta of I quit) had noi>uWLr 
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to award damages (b). Accordingly a plain tifi who sought 
specific relief might not claim damages in the alternative ; 
if he failed, his only remedy was to commence an action 
in the appropriate common law jurisdiction. “ He may 
make what he can of it at law was a current phrase. 
Attention to tliis peculiarity will often explain the practical 
bearmg of arguments that otherwise might seem obscure. 

If the work were to be done afresh without regard to 
historical accidents, there would be no reason for having a 
separate Specific Relief Act at all ; its contents would be 
divided between the Civil Procedure Code and the Transfer 
of Property Act. Such a drastic reform may well, as things 
are, not be worth the pains, but some revision in detail 
appears desirable. For example, s. 57 is in conflict \vith the 
later English authorities, and the persistent though mostly 
futile attempts to evade the important proviso to s. 42, for 
the purpose of obtaining in effect the benefit of a substantive 
decree without paying the proper court fee for it, seem to 
point to a need for more explicit and stringent wording. 

(6) Sometimes thej eontrive to go oear it Fiy on Spcci£o Rerformanco, 

§ 1209 
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7.10 

THE SPECIFIC RELIEF ACT. 

(ACT No. I OF 1887.) 


[7(7i February, 1877.] 

An Act to Define and Amend the Law relatinq to 
CERTAIN Kinds op Specific Relief. 

IViiEREAs it is expedient to define nnd nmend the law 
Preambi, relating to certain kinds of specific relief 
obtainable in civil suits. It is hereby enacted 

as follows : — 

PART I. 

Preliminary. 

1. This Act may be called the Specific Relief Act, 
Short title 1877 (a): 

(a) For StAtomPnt of Objects ftnti Rc&scn«, ttc Guetto of Intlia, 1675, V» 
p 258, for Report of tho Select Committee, *tt itt/f , J87C, IH. V., p Hllj for 
discussions m Couoetl, $tt tbut, 1875, Sopplcment, pp OSI uid 1025; t&if, 1670, 
Supplement, p 1284, and iM , 1877, Supplement, p, 877. 

Act I of 1877 has been declared m forro In Upper Burma genersUy {except the 
Shan States) by tho Burma I.«w» Act, 1803 (XIII of 1893), s. 4 (I), Burma Code, 
Fa! 1809. 

It b.as been extended by notification under s. 0 of the Scheduled DutricU Act, 
1874, to the follo»ing Schedoled Dutneta, namely 
Tlie Scheduled Districts of tho Punjab, 
including at the time districts which 
now form the KorthAVcsl Frontier 

ProTinco .. . Garetle of India, 1677, J*t. I, p. WJ } 

the Di-itricts of Ksiarup, Xaugong, 

Darrsng, Sifwsgar, Lakhimpur, Coal 
pan (excluding tho Fastera Duart), 
b^lhet, and Kachar (exrloding tho 

North Kachar IIilL-) . .. . , 1877, in I, p M2 j 

tl »* I>»*rF-t« of Hataribsgh, LohanUga 
(in^ljlir-g ih** pmwnt district of 
J'sUnsu. »^p»rate.J In 1*91) an! 

Mantbun an! X'arRtna I)*i»l!*iOP» in 
lh<* iPt’fKt «f }*i’',Mha'n {Ibo l/ihar 
d*f* 1> i« now ealtcij PawH 

*T« Caleotl* I«arrtt<'. 1*99, 

II, I. r 41] It I.P 8^1 
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It cvtciuls to tlic \\]ioIc of 13riti'<h Iiulin, except the 

Scheduled Districts as defined in Act No. XIV 

Loc»l «s1cnt 

of 1874. 

„ . And it shall come into force on the first 

Commencement 

day of May, 1877. 

2, \Iicpcal of cnacimciiisJ] Ilcp , ric/ XII of 1891. 

3. Ill this Act, unless there be boincthnig repugnant 

subject or context, — 

“ obligation " includes every duty enforceable by lat\ : 

“tnist” includes every species of express, implied or 
constructive fiduciar}* otniership : 

**tnistce” includes c\cry person holding, expressly by 
implication or constructi\cIy, a fiduciar}’ character 

(«) Z. bequMtIu UnJ to A . **not doubting lliat he wii! pay thereout 
AS anstut; of Ha I,<XO to U for lus life *’ A. aecepts the be<iunt A u a 
trustee, within the meaning of ttua Act. for B , to tbo extent of tho annaity 
(b) A bthe legal, mediealorepintnaladciscrotB By arailtng himself 
of hts Situation as such adriser, A gams some pecunury adrantage which 
might otherwise biro accrued to B A is a trustee, for B , withm tho 
meaning of this Act, of such adrantago 

(e) A , Icing B 's banher, discloses for hw own purpose tho state of 1) ‘s 


the Scheduled Districts of the Central 
ProTinces 
Smd 
Coorg 

Western Jalpaiguri 

that portion of the Jalpaiguri District 
known as the Western Dears 
Komaon and Garhwal and the Tarsi 
Parganas 

Ajmerc and Slenrars 


Gazette of Indu, 1870, Pt I p 77J 
*b , 1880, rt. I. p 676 , 
tb , 1882, Pt r, p 217 . 

*6,1882, Pt I. p 511. 

i6 , 1896, Pt I, p 44 , 

, p 452, and 1895, Pt I, 


»5 , I8S6, Pt 
p 673 
•6,IK>7, Pt I,p 1415 


S 9 has been extended bj notiGcation under s 6 of the Scheduled Districts Act, 
1874, to tho Talu<}3 of Bhadrachalam and RaLapUh and the Rampa Country TGazette 
of India, 1879, 1‘t I, p 630] . to the acbedaled portion of the Mirzapur District, see 
Gazettcof India, 18S6,Pt I,p 452 Section 0 has abo been extended, by notification 
under the same ^ct, to tracts in the Godaren Agency, to which it had not already 
been extended, see Garotte of India, 1900, Pt I, p 69 
S 9 has been declared in force in British Baluchistan by the British Baluchistan 
Laws Regulation, 1890 fl of 1890) s 3, Bahtchistan Code, Ed 1900, p 60 
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THE SPECIFIC RELIEF ACT. 

(ACT No. I OF 1887.) 


[7(7i February, 1877.] 

An Act to Define anb Amend the Laiv iiEiiATiNa to 
CERTAIN Kinds op Specific Eeuef. 
it IS expedient to define niid amend the law 
Prcambi. relating to certain kinds of specific rebef 

obtainable in civil suits. It is hereby enacted 

as folloirs . — 

PART I. 

Preliminary. 

I. Tins Act may be called the Specific Relief Act, 
Short tiiio 1877(a). 

(a) For &tatcm<-nt of Objects anil Reason*, tre Gazette of Itidis, 1875, If V, 
p 2o3, for Report of tho Select Comnnttcc, fte itif, 1870, Ft V, p 1415, for 
discussions m Council, see t6ii, 1875, Sopplcment, pp 081 and 1025, i&xf , 1870, 
Supplement, p 1284, and , 1877, Supplement, p 877 
Act 1 of 1877 lias been declared in forto in Upper Burma generally (except tbo 
Shan States) Ly tho Bunnn Iviwa Act, 1608 (XJII of ISOS), s 4 (1), Burma Code, 
Fd 1609 

It has been extended by notification under s 6 of tho Scheduled Districts Act, 
1874, to the following Scheduled Dutnets, namely — 

The Scheduled Dislncls of the Punjab, 
incluling at the timo districts which 
now form the Xorth IV eet Frontier 

ProTlnce . . Garettc of ludU, 1877, Ft. I, p W2 , 

the Di.*tficts of Kamrup, Xaogong, 

Dirrang, SilMgar, I^khimpur, Ccnl 
para (excluding tho Ka.*tem Duars), 
bjlhet, and Koebar (excluding tho 

^orth Kachsr Ifilb) . *4 . IS77, It 7, p dd2 . 

tt" I)«tH<-ts of lUxsrilugh Lohanbga 
(inplulng the preoent dlitrfrt of 
I'alansu. •ejxirateij in 1891) an! 

Msnlhun and Parjrtns Dhallhuri in 
Ih- l)i.‘rkl of ‘•nr! »f am [the lAohar 
ds,"» lPt*r>-t l< now ralW! the Fanetl 
I> I'rH, *rt Caleoll* f««rette, 

IT. I, ^ 41) .4. is;*, n i.r 
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It extends to the whole of British India, except the 
Scheduled Districts as defined in Act No. XIV 

LocaI extent 

of 1874. 

„ . And it shall come into force on the first 

Commencement 

day of May, 1877. 

2. [Repeal of cnac/men^5.] Rep , Act XII o/1891. 


3, In this Act, unless there be something repugnant 
subject or context, — 

“ obhgation ” includes every duty enforceable by law : 
“trust” includes every species of express, iraphed or 
constructive fiduciary o\vnership : 

“ trustee ” includes every person holding, expressly by 
implication or constructively, a fiduciary character • 

(a) Z bequeaths Und to A . “ not doubting that he will pay thereout 
an annuity of Re 1,000 to B for lua life *' A. accepts tbo bequest A is a 
trastee, vithm the meaning of this Act, for B , to the extent of the annuity 

(b) A utbelegal.medicalortpintualadciserof B By acailmg himself 
of his situation as such adrucr, A gams some pecuniary advantage which 
might otherwise ha\*e accrued to B A is a trustee, for B., uithm tho 
meaning of this Act, of such sdrantago 

(o) A , being B 's banker, discloses for hw own purpose tho state of B s 


the Scheduled Dutricts of tho Central 
Prormccs 
Sind 
Coorg 

W’estem Jalpaiguri 

that portion of the Jalpaiguri Ihstnct 
knoi'm as tho W estem Duars 
Kumaon and Garhwal and the Tani 


Gazette of India, 1870, Pi I, p 77J 
tb , 18SO. Pt I, p 670 , 
tb , 1832, Pt I, p 217 , 

•6,1882, Pt I, p 611, 

i6 . 1896, Pt I, p 44 


Parganas i6 , 18&6. I*t I, p 452, and 1893, l^t I, 

p 673 

Ajmere and Merwara i6, 1897, 1*1 I, p 1415 

S 9 has been extended notification under a 6 of the Scheduled Districts Act, 
1874, to tho Taluqs of Bhadraehalsm and Rakapilli and the lUmpa Country rOazette 
of Indu, IS79, Ih I, p C30] , to the achedulcd portion of tho Mirzapur Distnot, see 
Gazette of India, 1$»0, Pt I,p 452 Section 9 Las also been extended, notiOcatiOQ 
under the same \ct, to tracts in tho Godaren Agency, to wlueh it had not already 
been extcndeil, see Garette of Indu, llKKh Pt I, p 59 
S 9 has been declared in force in British Baluchistan by the British Baluchistan 
Laws Regulation, fl of 1890) a 3, Baluchistan Code, Ed 1900, p, 00 
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S. H. A, account A lantrustce.wtthmthomeaumgoEthiaAct.forB pfthobcne/it 
S.3. gauied by lum by acana of such duclo^ure 

(d) A , the ttortgageo al cerfafo leaseboliis, ronows tJio lease m his own 
«az 2 je A IS a tnistco, within the meaning of this Act, of the nnowed least, 
for those interested in the orjgioal lease 

(q) a , one of several partners, m employ ed to purchase goods for tUo 
firm A , unhnoivn to h« co partners, supplies thom, at tho marhet price 
with goods previously bought by himself when the price has loner, and 
thus makes a cODstdcmhlc profit A is ft trustee, for his co partners within 
the meaning of this Act, of the profits so made 

(f) A , the manager of B *a mdigo factorj , becomes agent for C , a a endor 
of indigo seed, and receives, without B 'a assent, commission on the seed 
purchased from C for tho factory A is ft trustee, within tho meatimg of this 
Act, for B , of tho commiasion so received 

(g) A buys certain land with notice that B has already contractiA to 
hey it A IS ft trustee, within tho meaning of thw Act, for B , of the land so 
t>ought 

(h) A buys Und from B , having notice that C is m occupation ot the 
land A omits to make any inquiry as to the nature of C 'a interest therein 
A n a trustee, withm tho meaning of this Act, for C , to tho extent of that 
interest 

“ Settlement ** means any mstnunent (other than a 
\m 11 or codicil as defined by the Indian Succession Act) (6) 
wlicrcby tlic destination or devolution of succcssi\c intcrcsta 
in mo\ cable or immoveable property is disposed of or ih 
agreed to be disposed of 

and all uords occurring in tins Act, 
niuch arc defined m tlio Jndmn Contract 
Act, 1872(c), slmll be deemed to hiuc the 
meanings TcspcctiNcly assigned to them b) that Act 

Obligation, etc.— If obli^MtJon nnd mforcuitiU tlut^ nn to b' 
s\ noil} inous, wli> u'-c the longer word, winch h nl ''0 tin h «'» iit ( aruti ' 
In Komm law “ oMijration ” is confmcil to ilutiis hitwim difiniU' 
iHrMiiis in old Liigh-h law it wni toiifincd to niu siKcnl kind of 
iii''lninii nt iiiuihra Kiciitihc writtn for the most pirt ii'c it ii> th' 
Ifoinan nn*-< t^uch howiMf is tho ihfinition 

Vi nil ri ^ ird t» trust *' it wiH In oh"' r\tsl tint thi irtni* Ati 
tH of was iPis-<*d roiiK JI in Intir In tint Ai t th- ‘ (onvtna 
ti\. trust of i:tif:h-hlKK.ksisudl.sIanolilif!ationuith' imtun of a 

trust f(,thftt us II ijiatUrcif \irh»Id<rmili''n fh< i Jcjin ■'K'tis iru't 

uud ■ trust* ‘ ' up «ld< r m ll» Ihh'fAit I pitn nn 1 1 

j-.mt oIm.w itwmdiln risv tocntu-ir* llo- ho,:'i‘k 
(*l \ I \ 4,1 VfI »»iit (r) A^-t ix <4 I' • 



tions m one or two jihcc* But such cnlici^m would not be profitable 
for Indian purposes 

The inu‘'tntion3 arc intended to explain the extent of the defini- 
tion*, not to state ca«cs ncce*sanlj falling within any section of the Act 
Thus illustrations (c) and (f), *o far os rcgattls the legal result of 
the facta, would come under the Contract Act see ss 21G, 218, 2o8 

Express, implied or constmclicc trust —Trusts, according to 
Fngli«h lau, are either (1) express, or (2) constructuc or implied 
Vn express trust is one uhicli is created by the actual terms of some 
instrument or declaration A constructnc or implied trust arises 
nhen propert}, not impressed for the time being with onj express 
trust, is acquired or held h) a person in circumstances which render 
it obligatory upon him to hold it for the benefit of some other person 
ns beneficiary (rf) The expressions “ express trust,” ” implied trust,” 
and “ constructu c trust ” arc not used m the Indian Trusts Act, 1882 
AMiat arc called express trustsm English law are called merely ” trusts ” 
(defined m s 3), and are dealt with in ss 4 to 79, while what are called 
constructu c or implied trusts in English law are called ” obligations m 
the nature of trusts ” and arc dealt with in ss 80 to 96 The Indian 
Trusts Act may thus be duaded into two parts, one dcalmg with the 
express trusts of the English law and the other with the constructive or 
implied trusts of that law 

HI . (a) — This is an instance of w hat is known m the English law 
as precatory trust A precatory trust is one created by precatorj 
words, such as expressions of confidence request, or desire that pro- 
pert) will or shall be applied for the benefit of certain named indiaa 
duals For another instance, see the Indian Trusts Act, 1882 s 6, 
ill (a) 

HI (b) — Compare Indian Trusts Act, 1882, s 88 

HI (d) — The ease of a mortgagee renewmg a lease is now dealt 
w ith m the Transfer of Property Act, 1882, s 64, and the Indian Trusts 
Act, 1882, s 90 

HI (g) — The case of A buymg land with notice that B Las 
already contracted to buy it is now dealt with m the Indian Trusts 
Act, 1882, s 91, and the Transfer of Property Act, 1882, s 40 [of which 
see ill (a) ] In such a case A stands in the position of a trustee for B 
of the land purchased by him, and he could not profit by the con\ eyance 


(d) Soarr ^«Atr(a[1893]2 Q B 390,396 
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S’s^’ 4 

purchase from B , on payment of winch he uould ha^c to comey the 
land to B (c) See also a 27, clause (b), and the second illustration 
to clause (b), pp 813, 814, below 

A agrees to acll certam land to B , and puts him in possession 
under the agreement B is ready and willing to complete the purchase 
and take a registered comeyance from A Before anj coiuevanco 
IS e\ecuted, A sues B for possession of the land According to a 
Full Bench of the hladras High Court, A is entitled to powssion the 
reason guen being that under a 54 of the Transfer of Propertj Act 
1882, an agreement for sale of immovable property docs not of itself 
create any interest in or charge on such property and that tho pro\ isions 
of the section are imperative (/) On the other Iiand it has been held 
by a Full Bench of the Bombay High Court (y) that A is not entitled 
to possession According to that Court s 51 of the Transfer of I’ropcrtj 
Act does not exhaust the relations which flow from a contract for «alo 
of immovable property according to the Indian Statute Law, and A 
stands in a fiduciary relation to B having regard to the. jirovisions of 
8 10 of that Act a 91 of the Indian Trusts Act and s 3 of the Sj ccific 
Belief Act read w ith ill (g) thereto Scott CJ t>aid Blicroavindor 
who has contracted to sell immovable properti an 1 hn-j imd< r the ton 
tract put the pro<ipcctive vendee m possession sues tin 1 itttr m ijtct 
nicnt he rtpudiitcs if the vcntlu is willing to com])htt tin juiafii i 
the fiduciary obligation ariaing out of the contract ami nmu \ul to the 
ownership of the property , and seeks to treat the vendee as a t re j a'>s r 
Once it IS recognised that the plaintiff is violating Ins fiduci if} ohhg i 
tion itisclcarthatthcCourtcannotprantluinthcri.lif'f which 1 m *■ ck- 
for it w ill not aid him in committing a bre icli of trust and liis Pint mii't 
fill the (li fondant is no trespas cr, but is m |>os^c•c^lf)^ mil r t!i 
contract winch the j lamtiff has boun 1 hinisvlf to t irr} out 

4. Hxcept where it is Iiercin otlicrwive cxpn-'^Iy 
p*Tirjf Limeted, nothing in this Act sliall be dccriu d 

(n) to give nny right to relief in ri'^jicct of iiny ngn* 
inciit winch is not n contr ict , 

If) r J-i' r,n T /^rrvJi (lOKJ 40 (}} / ’n *■ 

I- -5 3' 1 ( 3''0 (IJl")4l 4'^j 3*1 ( I ’ft tl L 

(/) }frnirJS$ r A«»>» v / ' (!•' D 

/V VI I,.r» I3lj WJ C t-M 
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(b) to deprive any person of any right to relief other 
than specific performance, which he may have 
under any contract ; or 

(c) to afiect the operation of the Indian Registration 
Act on documents 

Clause (a) — ^The expression “ agreement ” is defined m the Indian 
Contract Act, 1872, s 2, cl (e), and “ contract ” in s 10 of the same 
A.ct See the last paragraph of 8 3, abo\e 

Clause (c) — A. executes a writing whereb} he agrees to grant a 
lease of his land for B for a penod of c years A deh\ ers possession 
of the land to B under the agreement, but the writing is not registered 
A sues B for specific performance The wntmg, not bemg registered, 
13 not admissible m evidence, and A ’s suit must be dismissed See 
Registration Act, 1903, 8 2(7), fl 17 (1) (d), and s 49(0) 


S. Specific relief is given— 

(a) by takmg possession of certain property and 
delivcrmg it to a claimant , 

(b) by ordermg a party to do the \erj* act ^\hich 
he IS under an obligation to do , 

(c) by pre\entmg a party from doing that which 

he IS under an obbgation not to do , 

(d) by determining and declaring the nghts of 
parties otherwise than by an award of com- 
pensation , or 

(e) by appomtmg a rcccn cr 


Clause (a) — See ss 8-1 1 
Clause (b) — See ss 12-30 
Clause (c) — See ss 53-57 
Clause (d) — See ss 42-43 
Clause (e) — Sc^ s 44 
fcee notes to s 7, below 


PrtTfsUTe 

rebel 


6, Specific relief granted under clause 
(c) of section 5 is called pre\entive relief (/<) 


See no*ea to a 7, below 


(t) Sec m. Sa-S" 
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S’s^ 4 condor nnd recent the 

purchisc from B , on payment of which he nouJd ha'vc to comej the 
land to B (e) See also a 27, clause (b), nnd the second illiistntion 
to clause (b), pp 813, 814, below 

A agrees to sell certain land to B , nnd puts him m po”o«sion 
under the ngreement B is read} and willing to complete the purcha'^c 
nnd take a registered conxejance from A Before anj con\c\nnce 
IS executed, A sues B for possession of the land According to a 
Full Bench of the Sladras High Court A is entitled to possession the 
reason gi\en being that under s 5t of the Tnnsfer of I’ropcrt} Act 
1882, an ngreement for sale of immoxable property docs not of it'^elf 
create anj interest in or charge on such propertj nnd thnt the pro\ isions 
of the section arc impcratnc (/) On the other hand it lins been held 
b) a Full Bench of the Bomba} High Court (g) thnt A is not entitled 
to possession According to that Court s 51 of the Trnnsft r of Fropert) 
Act does not exhaust the relations ulach flow from n contract for salt 
of inimoaable proport} ncconling to the Indian Statute I aw nnd A 
stands jn a fiduciar} relation to B haaing regird to tin pro\jsions of 
s 10 of that Act, 8 91 of the Indian Trusts Act nml »» 3 of the Specific 
Belief Act read with ill (g) thereto Scott CJ Mid U here n mu lor 
who has contracted to «cll immovable propertv nnd Inn nndi r tlie ion 
tract put the jirospcctivc vendee in po o sion ‘'UC'itln 1 itti r in ijitt 
incut, he rtpudi itcs if the vendee is willing to coin} lete tin | nreh i 
the fiduciarv obligation nrising out of tlie eontrait nnd aim \td to the 
ovvners.lwpoClUcpcopcctj^andfrcckatotrcat the vendee ns a tn r 
Once It IS rccogni«e<l that thc|dain(ifl is violating his fldnmr} ol In, i 
tion itiscleirthalthcCourttannotprinlhunthcrtli''fwliiehhi '■ ihn 
for it \\ >1! not ni 1 liim m committing n breich of tru't an 1 his *11111 mii'* 
fail the defendant is no Ire spas er but is in jmsscesi m iin 1 r fh 
contraet wluch tin plamtifl has bound buns If to t irr} out 

4. Fxcept where it ih herein otlierwi'>c pxpri si} 
tnacted, nothing in this .Vi t shall be dicnuil 
(n) to give an} right to rein f ni renjitct of nnv ngrt« 
nu nt w Im h is not n tout r ict 

in, t luio 4i (/) i n ' a-‘» 'j * 

l “1 4 S, 3“ I C 3'‘0 <IOr) 41 I- m 43Sl 31 I < M ft J 

(r) } %,T% V A*rf» T < (1^ •> * 

/ .. rJl (I 33- /> IJ) I-n 431; Ol C 
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(b) to deprive any person of any right to relief other i 
than spccilic performance, wliich he may have ^ 
under any contract ; or 

(c) to affect the operation of the Indian Registration 
Act on documents 

Clause (a) — The cvpression “ agreement ” is defined m the Indian 
Contract Act, 1872, s 2, cl (e), and “contract ” m s 10 of the same 
Vet Sec the last paragraph of 8 3, abo\ c 

Clause (c) — A executes a avnting whereb) he agrees to grant a 
lea«eofhislaudforB for a period of fiaej cars A delia ers possession 
of the land to B under the agreement, but the WTitmg is not registered 
A sues B for specific performance The writing, not being registered, 

IS not admissible m c\ idcnce, and A ’a suit must be dismissed Sec 
Registration Act, 1903, s 2(7), s 17 (1) (d), and s 49(c) 


5. Specific relief is given- 
fa) by taking possession of certam property and 
delucrmg it to a claimant , 

(b) by ordering a party to do the \ery act which 
he is under an obligation to do , 

(c) by pre\enting a party from domg that which 

he IS under an obligation not to do , 

(d) by determinmg and declaring the rights of 
parties otherwise than by an award of com- 
pensation , or 

(e) by appointing a recei\ er 


Clause (a) — See ss 8-11 
Clause (b) — See ss 12-30 
Clause (c) — See ss 53-57 
Clause (d) — See ss 42-43 
Clause (e) — See s 44 
See notes to s 7, below 


PrcventiTe 

relief 


6. Specific relief granted imder clause 
(c) of section 5 is called preventive rehef {k) 


See notes to s 7, below 


(A) See 83 S3-S7 
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S. R. 
Ss. 7, 


, t Sr-'>'>“^d for 

penal hw tlic mere purpose of enforcing a penal In\\. 

Note on secs. 5-7. — ^Tlicsc sections nre in the nature of abumlmt 
preiiimnary explanation or caution, and cannot affect the construetjoa 
of the detailed provisions whicli follow in their projicr places; tlic 
contents of the Act set out at the head nre a Letter guide to tho'C 
proMsions MTiitley Stohes pointed out long ago that 5 is rcalh 
of no use S 7 IS a negatue statement of the principle more clmrl) 
e\pres<!C(l b} sa) ing that, specific relief being a ci\ il reined} , the pi im- 
tiff must ■show some indi\ idual right to it m c\ er} case, claiimiig either 
performance of what is due to him or repression of wrong coninnttetl 
or tiircatcncd against him in particular 

What IS enforemg penal law. — ^I’o direct a magistrate to fiirm-h 
topics of the proceedings m a case before him to the un‘'uccc‘‘''fiil 
pro-'oeutor does not amount to granting sjiecific relief to enforce a 
penal law Such a diccction, tlicrcfore !>» not ng mist the pro\ isions of 
tins section (i) 


PiUlT 11. 

Of Splcific Rflu f 


CIIAPTEU I. 

Of K^co\lI:I^^: Fosstssiox of riioi-iuTV 
(n) /Possession of Ivwmcablc Property 
8. A pcrvoii entitled to the po^sc'^'^ion of sjiodfir 
imuioa cable property inn} recoacr it in the 
fi-tn iniD ire niaimcr prc'^crdicd by the Code of Ci'il Irfi 

• I l I ru^vrl^ I / » 

ccuiirc 0/ 

In the manner presenbed by the Code of Civil Procedure T h ‘t t* 

b> a -lilt for «J«t till, nt *111 th' bvsii nf till [ 1 ) 


(<) ; j.i i 

il*'.*) •* c»i 
0) t 1 1 <l iJ.'" 


\ / y 


33 MS in. t*-*. 7 t l* < t* 1 
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9. If (i) any person is dispossessed ^\ithout liis consent 
of immoveable property otherwise than in 

Suit by person , » < . i • • 

dispo««e8s«i of im. QUO coursc of Inw, JIG OT auy person ciaimmg 
movcabiopropcrtr may, by suit * * * (ni), recover 

possession tlicreof, notvitbstnnding any other title that 
may be set up in such suit. 

Nothing in this section shall bar any person from 
suing to establish his title to such property and to recover 
possession thereof. 

No suit under this section shall be brought against the 
Go\ ernment. 

No appeal shall lie from any order or decree passed in 
any suit instituted under this section, nor shall any review 
of any such order or decree be allowed. 

Restituhon of dispossessed holder. — This section afBrnis an impor 
taut principle of substantive law Disputed rights ore to be decided 
by due process of hvv and not othcrw ise and existing peaceable posses 
Sion w ill be protected against disturbance without regard to the ques 
tion of Its origin («) The only w.ay to do this with effect is to restore 
the dispossessed holder, without prejudice to the ultimate rights of any 
adverse claimants, including the dispossessor himself Those rights, 
however, must be asserted m a court of justice and the question of title 
dealt with m regular coursc Inasmuch as dispossession is commonly 
a notorious and easily proved fact, and matters of title mvolvmg legal 
argument cannot be dealt with in a suit under this section, the decision 
m such a suit is not subject to appeal 

The distinction between summary or comparatively summary 
process for the protection of possessor and litigation for the final 
settlement of titles betw een contending claimants is familiar in English 
law and goes back to the Middle Ages, although there is now no formal 
difference m the procedure It does not neccssarilj involve the 

(f) Bat Eoe aa to tenancies in the (m) The words " instituted within aix 
Punjab, the Punjab Tenancy Act, 1887 months from the date of dispossession ’ 
{XVI of 1887), 8 Cl, Punjab Code, Ed were repealed by the Repealing and 
1903, p 201. As to the practice in cases Amending Act, 1891 (XU of 1891) 
subject to the Central Proyinces Tenancy (n) See OUnwood Lumber Co r 
Act, see Mohlal v NanAelat (1930) L R PA»Wip»[1904] A C 405, 410 
67 I A 333 
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''orktxl out m England oul^ m our time, that ijo-v t -i »>» 
itself has all the incidents of title ns against all men uho liaM. not a 
better right We cannot undertake tc develop tliat proposition hen. 
The present \priter hag endeavoured elsewhere to state it with a*? htth 
technical detail as possible (o) 

English law permits though it docs not encourage a person who 
actually entitled to the possession of mimo\ahle proporh (not ont wlio 
ciToncousl}, howc\cr honestly and phiisibl), thinks himself entithd) 
and IS out of possossion to re enter w ithout breach of the pt kc if lie c in 
Jhis concession to self help was inoMtnble in da^s wlieii the superior 
courts were closed for great part of the jear and twent} nulos were 
counted a long daj ’s journcj Such caws arc not now frequent though 
not wholl} unknown (p) , we do not think it useful to make further 
reference to fheni Iiero, still less (o the peculmr and diHieult questions 
raised on the medie\al stntutor) prohibition of forcible cntr> 

Possession, title and evidence — ^Thc Act ns^uines the gem ml rulis 
of law concerning j>osses5ion to be known wlicthcr becau o tlic 
draftsman supposed them to be simple and ob\ lous or because he knew 
thorn to bt «o much otherwise that an) attempt at definition m n short 
compass would he pordous U skills not to inquire Ihc most wc con 
do here i-j to rtc ill a few of the clcmentar} jirmeiph s w Im h art iuat< rml 
to be borne in numl in practice 

Possession 111 fact is manifested b} the c’ccrciso of such i vcluim 
control as the object is capable of It iico 1 not nh\a\s be cornpleti 
or immediate usihle control , in the ca«e of wild unclianil land pn 
ment of taxes ina^ be suflicicnt c\ilcnce of jmssession ns bung tin 
oiiU practicable act of dominion (7) ami win re a continuous puriol of 
land IS held under one and the «ainc claim of tith, acts of lontrol or 
e njo\ inont done in one p irt of it arc reh ^ ant to show ])os« of the 
u hole (r) 

Tlic Coinnuiii I-iw gcinndli iittributis j'oes ssi n m liw to tfw 
jw r* III t xcrei'»ing ctmtrof in fict on hf* own nf count wh flnr fra 

HI U.l lim I of Jurw (r) Th'-cft* UI«ul^ J 

julfv*- III r.1 IJ*-! I»P 1“*** Jul n-nt h 

r c -3 MA\\3"'*.iai 

frj T I Arp r r »«#r* * 'ir 

C. **0 "91 

(j) f » ‘yX C L I t. ri4 * 
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greater or a lesser interest, pro\ided that the control is intended to be 
cxclusn e («) The onij practical exception is where the custodian is 
acting merely on behalf of a person whose orders he is bound to obey 
Such a custodian is called a servant or badiif m law, whether answering 
or not answering that description m popular language This is hardly 
a real exception 

It IS a rare but possible case that possession is m dispute between 
claimants of whom neither can be said to possess m fact , in such case 
it IS a ^ cry ancient rule that possession follows title, that is, the law 
attributes possession to the claimant whose title is the better This 
applies to botli immovable and movable property (1) 

Limitation — A suit under this section should be brought siithin 
SIX months from the date when the dispossession occurs (Limitation 
Act, Art 3) («) 

Object o! the section — This section corresponds with s 15 of the 
Indian Limitation Act XIV of 1859 (v) The object is to discourage 
people from tal iiig the lau into their own hands howeser good their 
title mav be (it) The section was enacted to prc\cnt persons ousting 
a man from possession except by process of la'' It pro\ ides a summarj 
and speed) romed} through a medium of the Cml Court for the 
restoration of possession to a party dispossessed bj another, Icanng 
them to fight out the question of their respcctia c titles if they arc so 
adv iscd (a:) , the remedy, independent of the Act of a suit founded on 
a claim of po^'icssorj title is not excluded (y) 

Scope o! the section —Section 8 of the Act j)ro% ides that a person 
entitled to the possession of specific immovable jirojwrtj ma) rcco'cr 


(») Otherwise m Roman law th<>n> 
fort eompari.«on of ll e Common Law with 
Roman or Romanised learning ahonld Iw 
undortaken only I y f rt t band atadents of 
the Roman autl onlies and eren them 
wi*b apecial eantion 
(f) /uimany v Maryrtt [1891] 2 Q B 
18 2* 

{•>) A defendant wbo haa lieen added 
M a parte on LU own applteation eannot 
afterwards rwi-t a deeree on tie gronnd 
tl at be vaa ao added mo'e tban »x 
nontb* after the alleged dwpoase^loa 


Dhavdin T JbraJiim (1023) 30 R L R 
1403 112 1 C "80, A I R 19^8 Bom 

(r) to caaea decided under that 
eection ae« Broughton • Co-lo of Cinl 
Procedure. lSo9, pp 6"2-5"3 
(v) AnaAnonir r lanJrr (ISSi) 8 
Bom 37l 3"5, rftJnpjnr \ernnjmi 
(l'»a5}29 Boa 213 

(*) IT*!!* 4lned T Aj«.2Am JCasf* 
(l«l) 13 All 33", £iS, 

(y) Pa'S Ajyjf t (lS*i) 

49 All 191. *»9I C 3^8 
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. it in thp manner prescribed bj the Code of CiwI Pjocedtire, th'xt ^ fo 
by a suit for ejectment on the basis of title Sec 9 gi\ es a summirv 
remedy to a person who has without his consent been dispo'isessod ot 
iramo\able property otherwise tbnnjn due course of Jaw, for recoim 
of po'^se'ssion inMoid eslabhshing title, pro\ idcd that Ins suit is brought 
ithm «it months of the date of di^po^'ses-sjon The <5Cconf] pir ignigh 
of the section pro\ndos that the person ngamst ^^hom n doerte nn^ bo 
passed under the first paragraph may, notwithstanding such decne 
sue to establish his title and to reco\cr possession («) The two socnons 
giNc altcrnati\e and distinct remedies If n suit is bronglit umhr 
section 9 for roco\ cry of possession, no question of title can be ni^ed or 
determined in that suit or m working out the judgment (a) Tlie ohject 
of the section is clearly to discourage forcible dispossession and to 
enable the person dispossessed to rccov er possession by merely pro\ mg 
prcnoiis possession and uiongful dispossession without proiing title, 
but that IS not lus only remcily He mnj if he so chooses, bring a suit 
for possession on the basis of lus title (h) But if lie docs so Jje cannot 
change his ground and ask for judgment under this section, wliieli 
docs not appU to such a suit (c) 

Failure to prove title m a suit lor possession based on title — 
According!) uhen a plantift sues for possession on the basis of tith and 
fails to establish title, he is not entitled to n deerrr for /k»w ssjon und* r 
the fir&t paragraph of this section e\cn if hi can pro\o jKissevsKm within 
SIX months anterior to his disjKJssc^sion (d) Where a suit which n 
rcall) based upon title is dealt with bj the Court of first instance us n 
«mt under tins section, ami an npj>enl is pnfemd from the d(cr«< , tli* 
ap|>cllntc Court should ‘'end the puit back to tlie Court of first 
t*) In’ dealt w ith ns a suit based uj>on title (e) 

(i) Ilumus.«t of • luit ondpf (4) lAfXmnn t fihantSa 

tlon nol of r»lv •ny I>rr*uni|v (101U33AU 1*1 ISO, 7 1 C 4'' »lt tl ] 
tion tli*l tie def'-nUnt wm In l»ct in (0 f»ax»»V f a» r Fo (I'^.U 

r ^0 AH P03, 1*2 J C 3.* I 

ICO I C 3SI, A I II 1323 fTfcnr.! to fn n''xt p«r j r««<^ t 
>!&/! 7St /tu»o, 2i All !.• J M7 j 103 1 C I’Sj 

(o) \Virrf Iha rr*J»* rn-p* \ I I’ IP27 AM 

,» rf t t t- »-.y rot (J) sCiVU 

t.p t •I'- u » d<'«T'^ to » » i* f r tl" 33 All 1*1 1 7 1 C 4 »'», I * 

.f if*, rf^p. 

S . t (1 .1^) 41 Ml |fs IS f ( <0 SS'KI |M* » F'< * '' 

All fl’l M I < 3.*' 
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Who may sue under this section —It is nnl^ n person u ho has had 
“junclical” possession tint may sue under thw section Therefore, 
n trespasser who has been dispossessed is not cntitlc<I to sue under this 
section (/) For the *amc reason n person claiming that he was in 
possession “ as representing his father and his uncle ” cannot sue under 
this section (o) Though n tenant niaj hold o\cr nftcr the ctpiry of 
the jKriod of tenancy, his possession is still juridical, nnd he is entitled 
to sue his landlord for possession under this section, if forciblj dispos 
scsse<l by him (A) \\lion a tenant is dispossessed b} n thinl person 
he IS the proper part} to sue under this section (t) But if the tcnanc} 
has termmatetl after the date of dispossession, the hndlonl ma\ sue 
under this section (j) likottise if the tenant mil not sue, the landlord 
ma} sue and join the tenant as a defendant (A) 

Who may be sued under this section — A alleging that B and C 
dispossessed him of certain land sues them for possession under this 
section B alleges that the land belongs to D nnd that he is P 's 
manager C alleges tint he is the lessee of the land under D The 
suit Is propcrl} brought against B and C the} being the persons who 
A alleges dispossessed him D is not a necessary party to the suit (Z) 

* ‘ Dispossessed ’ ’ — The mere cutting of a couple of bundles of grass 
does not necessarily amount to dispossession within the meaning of 
this section (m) nor can A be said to be dispossessed by B if B 
pre^ ails upon A 's tenants not to pay the rent to A and recen es the 
rent himself (n) 

Immovable property — There is a conflict of decisions as to whether 
the expression immoveable projicrty la this section includes incor 
poreal rights e g , a right to fish m a hhal the soil of which does not 
belong to the person claiming the right The High Courts of Bom 

(/) Amtrvddinv Jt/aKairuid (1891) 15 AIR 1926 Mad 18 
Bom C85 But see Tarmzuddtn r (j) JaganTtalha v Rama Rayer (1905) 
A$hTub Ah (1904) 31 Cal 647, at p 656 28 Mad 23S 

Ig) Itrilio LaU r Ragtridro ttaratn Dtb {t) Ralanlal Ohtlabhat v Amarnng 
(1893) 22 Cal 562 R«p«a(192D)53Bom 773, 1221 C 54 

(A) Rudrappa v ^arstnproo (1905) 29 (1) ytrjtfandtu v Mdhcmti Ah Khan 

Bom 213 (1831) 6 Bom 208,214 217 

(i) V\Tgtvanda9 V Mahomed Ah Khan (m) VtrjivaTidaa v Mahomed Ah Khan 
(1831) 5 Bom 208,211-12 There is do (1881) 6 Bom 208 221 nor it would 

real authority to the contrary F«ro seem for any purpose 

ticamt Mudah x Venkalaehala MudaU (n) Jannt Mohun t Qunga Pmad 

(1925) 92 1 C 20, 60 Mad L J 102. (1837) 14 Csl frlO 
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S E^A l,nj (o) 'inil Jh(lr« (p) have held that it does On the other han 1 
It has been held b} a rnll Bench of the Calcutta High Court that it does 
not(^) Iccording to tho latter Court, the expression "immoi cable 
propertj m this section refers only to such properties of which 

phjsica! possession can hcgncnnscontemphlcd h^ s D, c) (a) oltiu 

,;\ct 

** Otherwise than m due course of law ’'—A person js s-iid to h 
<hspo^^c<;<;cil otherw i‘?c fimn m due course of I \\\ ” if lie js ilisj)o<y;c‘? c I 
{»y another acting of lus own authonty and uithout the intcr\enlion 
<if a Court of law The words due course of law arc not iiicfeU 
iqiinnlcnt to the wor*l Ie,'all), for a thing winch is pirfcctlv ICj,il 
may still be by no nionns a thing done “ m duo course of law The 
expression due course of law means the regular, normal process and 
oScctoi thchw opentmgoft A matter which has been inid bcfofcit for 
adjudication Tims though a landlord is entitled to possession of his 
faiuf from his tenant after tho expiry of the period of tcii'incy, y ot if tho 
tenant holds o\ or lie iim not dispossess him o//o? oir;i rtiit/ority If 
lie docs so It IS <ompetoiit to the tenant to sue tlie Ian llord for poss s 
sjon under this section (r) 

“ Notwithstanding any other title that may ho set up in such suit '* 
If the AUit IS brought within the prescribed periofl that is, withm 
Rix months fMiu the date of dis|K>s5t vnr>n even the rightful owner is 
prtcluded from fhowing /iih title to the land (j) It is not a d hiice 
to a suit uiidir tins section — 

fi) by a mottp,ap.ec against tin mortgagor that the moft^ ig 
and jKxev. um under it were nblamod by the mortg^p'.e 1 \ 
fraud (tj 

(u) liy a tenant ogim“t the landlord that the tenant wiv* ho! hi „ 
o\ or at the date of disiKissesenon (u) 

JS Horn bjr follw-tlnj tolli or frnU) 

- I UUl ot f«!'TT) yanjuJu r tr)/»/rorriT • 

Jrv^nr-,f% (|SJ ) 23 Hen ©"J (rlAl of Hon 215 

(#1 iw A T ' 

(r) ArMJl*a» Ml.l;-vtitlR‘^>l5MvS (|sr-j 8 \\ H 3s9i 
nr..M<»frrrr) ^ 

17 ) /af« JK^a r f -sr UeJknn JL i M" ^15 I H CO I A ‘ 

ll* nj 19 t^l ill (» nil to ‘"y’ t /4" (MAjai ^ in' 

A*' MI“n IS(»I N»(»LLi€ff.»rryI !•) / vim-;., r (f* . 

/ milv' /4l*v*v T 1 rill M / n»**l JV«i 3l3 

*nr»feii 1 ^ I 
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Order under Cnmmal Procedure Code, s 145 — lu proceedings 
instituted under s 145 of the Cnmmal Procedure Code it is found by 
the Crimiml Court that B and not A was m possession of certain land, 
and an order is made under that section declaring B to be entitled to 
retain possession thereof until evicted therefrom in due course of law 
The order is no bar to a suit by A against B for possession under the 
present section It is n inistahe to suppose that after such an order 
A s onl> remedy is to mstitntc a suit to have his title declared and 
possession given to him (o) 

Limits o! decree under this section — ^A decree under this section 
should be confined to directing dclnery of possession to the plaintiff 
The Court lias no power under this section to direct the defendant 
to pay to the plamtiff the cost of removing huts and filling up excava 
tions (te), nor to award mesne profits (x) 

Suit brought more than six months after dispossession •—If a suit is 
brought under this section within six months from the date of disposses 
Sion, all that the plaintiff has to prove to entitle him to a decree is 
pre\ lous possession , he has neither to allege nor p^o^ e title If the 
suit IS not brought until after six months from the date of dispossession, 
the plaintiff cannot recoaer on the strength merely of his previous 
possession , he can recover onlj if he proves his title to the land (y) 
But what if the suit is one for possession against n trespa$seT, that is, 
one who has no title to the land ^ Is it necessary in such a case for the 
plaintiff to succeed that he should prove his title, or is it sufficient if he 
proves his previous possession * On this point there is a conflict of 
decisions between the High Courts of Bombav Allahabad and Madras 
on the one hand, and the High Court of Calcutta on the other hand 
Acconling to the Bomba) (z) Allahabad (u) and Madras (6) High 
Courts, the plamtiff is entitled to succeed if he proves his prevnous 

(r) JwtJa V Ganga Pnsad (190S) 30 7 I A 73 SO-81 Cp Moihal Btng\ r 

All 331, U Kyite lu v U Shtce So Ahmad llu»ain {1921} CO All SC, 103 
(1028)CRsii C67, 114 1 C &43 , A I 1C 363. AIR in27 All 531 
R 1029 Ran 21 (*) /TmAaaror r ratyJtv (1S3I) S 

(«■) Ttlab Chandra r Fatil Chandra Bom 3"1 
(ISOS) 23 Cal 603 (o) IFo/* Ahmtd t Ajvdhta KanJu 

(r) 2la Apw Bmn r J/own/ Fo (ISOl) 13 All 53" Vmraa Stnjh t 
Maunj (1927) fi Ran 123, 101 I C Tamj! IXw (1914)33 All 51. 221 C 622 
630, AIR 1927 Ran 142 (6) ^B«yoa/’{nfT DharfnarAar[l903) 

(vV Afnrr«i«»iM*j(lS<!0)I..B *6 M#d 511 

I r <S 
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IS not neccssiry for him either to allege or iiro\ c hi‘^ tith 
\ccording to the Calcutta decisions, the plnmtilT is not cntitlwl to 
succeed if he mercl} pro\ cs Lis prc\ loiis possession for the plsiritifl to 
succeed he should allege and pro\e his title at the least possessor) tith 
1 c , possession for twcKc jcars (c) The distinction bctiveeii tlic two 
conflicting \nens mn) he e\plaine<l b) an illustration A , alligin^ 
that he had been in quiet and undisturbed possession of certain had 
for clc\cn years and six months and that he nas forcibl) oustctl from 
possession b) B nho nc\er had an) title to the land at all sues 11 , 
8 months after the date of dis]K)ssession for possession A lins no 
title to the land at all but it is proied that he had been in possession 
ns alleged B also has no title of an): hind to tlic land (d) Is \ 
entitled to a decree ’ According to the Bombi) Alhlmbad and "Mndras 
decisions he is Tliese Courts proceed upon the principle of I nghsh 
Law also recognised in India (c) that possession is a good title ngain<t 
all but the true owner and entitles the possessor to nmmtnm ejectment 
against an) other person than such owner who disjx>sscs«es and tlie\ 
liold that tins principle is not in an) wa) nfTcctcd b) the proMsmris of 
the present section According to the Calcutta Iligli Court, \ s 
possession being for a period less than 1* )ears he is not entitled to 
jiosscs^inn thougli B has no title \ccoriIing to that Court the onl) 
cast in which a pi untilT having no title c m vuected against a tn sjias er 
on the stre ngth of his previous title is that provi led for b) tin j risent 
“cction anil that unitss th< suit is brought within C months from tlie 
date of <lispos.eoesion he is not entitled to anv n lief e are inrhnecl 
to think that the correct view js the one taken b) the Bmihw, 
Allnhahnd and Madras Hi^h Courts in acconlance with 1 rigli Ii 
4 !(k trim as now settled, and that the present section cannot I f li 1 1 to 
tde nwav anv remed) available to a partv on tlie plnni^th of }iis 
I n V I us j»o c Sion 

Non-occupancy raiyat- \ non occuj aniv ran at wl > I vs lx n 
It J-* « d frt m 1ms bol hng m »v I ring a |s s r rv nrfi n im 1 r tl m 

(O \|M eA4«I r r (1-- jCl 

T'-CtiCj /tnrCint-fr Cr 213 T / J ' i- ( !• 

(1‘ ’) a C*1 20 J J tr I 51 V , I K I \ PO i ^ 

J'l ry (!•>.) 0 C.I l^ J r U " r J'jl - xa/ ( 1»;J) - t*’ 

r • u (i‘ • 1 r c^i * r’ I ' w 1 

(^j (IS 1) 13 MI '3* W *r 1 ] r 

. r. V » Vfl !!• 
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Fcction within G months from the date of tlispo'^cs.sion or he may bring 
an act ion upon t itlc, in which ci'sc the suit maj be brought either within 
6 or 12 years ns proanded for m art 120 or art 1 12 of the Limitation 
Act It IS a mistahc to suppose that he has no right or title to his land, 
and that the only reined} open to him is that pro\ndcd by the present 
section lie has a title to the land, his title being that of a tenant of 
the land(/) 

Appeal — Tlie term “suit* m this section includes a proceeding 
m execution of a decree passoil in a suit under this section , no appeal 
therefore lies from an onlor made m etccution procceilings (<^) 


(6) Posscsston of Moicnhlc Property 


10. A person entitled to the possession of specific 
inoa cable property may recoaer the same 


HeeoTcry o! 

«pe<ific BOTcsiio in the manner prescribed by the Code of 
propfrty Procedure 


Explanation 1 — A trustee may sue under this section 
for the possession of propertj to the beneficial interest in 
which the person for whom he is trustee is entitled 

Explanation 2 — A special or temporary right to the 
present possession of property is sufficient to support a suit 
under this section 

lUustrahoTU 


(a) A bequeaths land to D for bu life mth remamcler to C A dies 
B enters on tbo land but C vitbout B s consent obtaina possession of the 
title deeds B may recover them from C [Common learning m England ] 

(b) A pledges certain jeircls to B to secure a loan B disposes of them 
'bcloro bo IS entitled to do so A without having pa d or tendered the 
amount of the loan sues B for possession of the jewels The suit should 
be dismissed as A ls not entitled to theu possession whatever right he may 
have to secure their safe custody [See Dtnutld v Suelhng (18C6) L R 1 
Q B 6851 

(c) A receives a letter addressed to him by B B gets back the letter 
witbontA sconsent A hassuchapropertytheremasentilleshimtorecover 
It from B [Ohvtry Ohter{1861) 11 G B if S 139 132 R R 605] 

(d) A deposits books and papers for safe custody with B B loses 
them and C finds them but refuses to delirer them to B when demanded 
B may recover them from C subject to C a right if any, under Section 163 
of the Indian Contract Act 1872 


(/) TamiiidJin v AiSru6 (1901) 31 {j) Kanat Lai r Jahndra Lath (1918) 

Cal 017 [F B] 4SCal 510 421 C "11 
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not necessary for him either to allege or pro\ c his titk 
According to the Calcutta decisions, the plaintiff is not entitled to 
succeed if he merely pro\ es his previous possession for the plaintiff to 
succeed he should allege and prove his title at the least possessory title 
t c , possession for twelv c years (c) The distinction between the two 
confficting views maj be explained by an illustration A alleging 
that he had been in guict and undisturbed possession of certain land 
for eleven jears and snt months and that he u as forcibly ousted frotii 
possession by B who never had any title to the land at all sues B 
8 months after the date of dispossession for possession A has no 
title to the land at all but it is proved that he had been m possession 
as alleged B also has no title of any kmd to the land (d) Is A 
entitled to n decree ^ According to the Bombay Allahabad and hfailras 
decisions he is These Courts proceed upon the principle of rngli«h 
I aw also recognised in India (e) that possession is n good title against 
all but the true owner and entitles the possessor to mamtam ejectment 
against anj other person than such owner who dispossesses and the) 
hold that this principle is not m any way affected b) the prov isiona of 
the present section According to the Calcutta High Court, A 's 
possession being for a period less than 12 years he is not entitled to 
possession though B has no title According to that Court the onl) 
case in which a plaintifT hav ing no title can succeed against a trespasser 
on the strength of his previous title la that provided for b) the present 
section and that unless the suit is brought wjthm C months from the 
date of dispossession he is not entitled to anj relief c arc inclined 
to think that the correct viev' is the one taken b) tlic Boinbaj, 
Allahabad and Madras High Courts m accordance with 1 ngh h 
doctrine as now settled and that the present section cannot he lie? I to 
take awav anv remedy available to a part) on the strength of liis 
j rev loiis possession 

Non-occupancy xaiyat— A nonoccupanc) rni)at who has 1 in 
di i>o ossed from his holding ma) bring a possessor) acti in undi r tl is 

(0 \iM aani T rom (I6WJ (ef IfmnJ r (ISs”) C Ikw 

"fCalS’Cl I^hChumr ItnirCKundfr 215 223 Slwfw/jr r / 12 '1^ 

30 fra^ ll^uonr tltnj tl 5Q J*. U IC 1 A t*"' 

J/m ry 0 Cal l30 Pumif\ar r ^ J/olwrJ r^<w* ' 

Pnjo Mt ) r Q*\ tvi wi Rrsi3{i-.i 20 I A oa I 

(Ji (I'^oj) 13 AJJ Wa *i»l 107 
I KltiiW n A't A« ll"* 
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section vrithin 6 months from the date of dispossession, or he may bring 
an action upon title, in ^vhich case the suit may be brought either within 
6 or 12 years as provided for in art. 120 or art 142 of the Limitation 
Act. It is a mistake to suppose that he has no right or title to his land, 
and that the only remedy open to him is that provided by the present 
section. He has a title to the land, his title being that of a tenant of 
the land (/). 

Appeal. — The term “ suit ” in thb section includes a proceeding 
in execution of a decree passed in a suit imdcr this section ; no appeal 
therefore lies from an order made in execution proceedings (g) 


(6) Possession of Moveable Property. 


10. A person entitled to the possession of specific 
moveable property may recover the same 

Recovery of t r j 

speciBo moTMWo in tlic manner prescribed by the Code of 
property, Procedure. 

Explanation 1. — A trustee may sue under this section 
for the possession of property to the beneficial interest in 
which the person for whom he is trustee is entitled. 

Explanation 2. — A special or temporary right to the 
present possession of property is sufficient to support a suit 
under this section. 

7ITu«frali07>« 


(a) A bequeaths land to B for his life, mtb remamder to C A dies 
B enters on the land, but C . without D *e consent, obtains possession of the 
title-deeds B may recover them from C [Common leammg m England ] 

(b) \ pledges certam jewels to B to secure a loan B disposes of them 
before ho xs entitled to do eo A . without having paid or tendered the 
amount of the loan, sues B for possession of the jewels The suit should 
l>e dismissed, as A is not entitled to their possession, whatever right be may 
have to secure their safe custody [Sec Donat I v SutlUng (I SCO) L. R 1 
0 B.6S5.1 

(c) A receives a letter addressed to him by B B gets back the letter 
without A *a consent A. has such a property therein as entitles him to recover 
It from B. [Ohwr v. Ofitvr (1861) 11 C. B, K. S 139 ; 132 R. R. 505 ) 

(d) A deposits books and papers for safe custody with B B loses 
them and C. finds them, but refuses to deliver them to B. when demanded 
B. may recover them from C , subject to C ’s right, if any, under Section 1C3 
of the Indian Contract .Act, 1872. 


(/) TdmutufJin v. At^mb (I'HH) 31 ( 7 } A’ondf Zol v. Jafimdm .Voll (191^) 

CaI.647[F.Rl -fACal SP. 421 C 711 
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possession , it is not necessary for him either to allege or pro\ c Ins title 
According to the Calcutta tlccisions, the plamtifi is not entitled to 
succeed if he merely proves his previous possession for the plaintiff to 
succeed he should allege and ptov c liis title, at the least possessory title, 
t e , possession for twel\e years (c) The distinction between the two 
conflictmg Mews maj be explained by an illustration A , alleging 
that he had been in quiet and undisturbed possession of certain hnd 
for clev en years and six montlis and that ho n as forcibly ousted from 
possession by B , who nc\er had any title to the land at all, sues B 
8 months after the date of dispossession for possession A has no 
title to the land at all, hut it is proved that he had been m possession 
as alleged B also has no title of any hind to the land (ff) Is A 
entitled to a decree ? According to the Bombay, Allahabad and Madras 
decisions, he is These Courts proceed upon the principle of English 
Lav , also recognised in India (c), that possession is a good title against 
all but the true owner and entitles the possessor to maintain ejectment 
against any other person than such owner who dispossesses, and tlicj 
hold that this prmciplc is not m any way affected by the pro\ isions of 
the present section According to the Calcutta High Court, A ’s 
possession being for a period Jess than 12 years, ho is not entitled to 
possession though B has no title According to tliat Court, the only 
case in n Inch a plaintiff liaving no title can succeed against a trespasser 
on the strength of lua prcMOus title is that provided for by tlie present 
section, and that unless the smt is brought within 0 months from the 
date of dispossession, he is not cntitfcif to any rcficf M e are mcfmctf 
to think that the correct view is the one taken by the Bombay, 
Alhlmbad, and Madras High Courts m accordance witli 1 nglish 
doctrine ns now settled, and that the present section cannot be held to 
take awav any remedy avndnbfc to a party on the strongtJi of Jiis 
previous possession 

Kon-occupancy raiyat— A non occupancy raiynl, v'lio Ins b *n 
disjK)'v«essc(l from his holding, may bring n powssory action unihr this 

(<) Ni« CA/inJ T Kantefitran (1693) («) I etnraj v .\arayjn (ISS.) 0 llora 

Ue Cal a:9 /Vti CAum T ItnrChunJtr 915 223 . r J arl.tU (issa) 12 Ml 

(l6S.)9Cal 39, fr'a a llo^fnn * l-tnj 51. 5<5 , 1 R 151 A 165 ia3 Itmi I 
J/iilrjf (|Ss2) 9 Cal 130, / hmf*Aar T ^ J/aAwft/ (7Atni* 2*) C< 

I ny, 17 Cal 831. 812 813. U U 20 1 A VO. jeO 

(./j Frt' (IS'ilj 13 AN '37. SS**, *i»l RT 
linitatkn Art 11"* 
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section witlun G months from the date of dispossession, or ho may bring 
an action upon title m ^ hich cisc the suit may be brought either within 
G or 12 years as pro\nded for m art 120 or art 1 12 of the Limitation 
Act It IS a mistake to suppose that he has no right or title to his land, 
and that the only reined) open to him is that prowled by the present 
section He has a title to the land, his title being that of a tenant of 
the hnd(/) 

Appeal — ^Thc term ‘ suit” m this section includes a proceeding 
in execution of a decree passed in a suit under this section , no appeal 
therefore lies from an ortler made m execution proceedings (c?) 


(b) Possession of Moieahle Properly. 


10. A person entitled to the possession of specific 
. rao\ cable property may reco\er the same 

Rccoxery of r r j j 

ijMjcifio moTeabie m tlic manner prescribed by tbe Code of 
property Procedure 

ExpJanattm 1 —A tnistec may sue under this section 
for the possession of property to the beneficial interest in 
which the person for whom he is trustee is entitled 

Explanation 2 — A special or temporary right to the 
present possession of property is suflicient to support a suit 
under this section 

Itlvftraboru 


(a) A bequeaths land to B for bis life with remainder to C A dies 
B enters on the land bat C without B s consent obtains possession of tho 
title-deeds B may recover them from C (Common leammg m England ] 

(b) A pledges cert&m jewels to B to secure a loan B disposes of them 
before bo is entitled to do so A without having paid or tendered the 
amount of the loan sues B for possession of the jewels The suit should 
be dismissed as A is not entitled to their possession whatever right he may 
have to secure their safe custody (See DonaH V SucUirtg (18C6) LEI 
Q B 68ol 

(c) \ receives a letter addressed to b»ni by B B gets back the letter 
withoutA sconsent A hassuchapropertythcreinasentitleshimtorecover 
It from B [OUverv (1861) 11 C B N S 139 132 R R 60o] 

(d) A deposits books and papers for safe custody with B B loses 
them and C ^ds them but refuses to deliver them to B when demanded 
B may recover them from C subject to C a right if any, under Section 163 
of the Indian Contract Act 1873 


{/) Tami’uddin v Atfinb (19CU) 31 (g) Komi Laly Jahadra AolA (1018) 

Cal 647 [F B] 45 Cal 519 42 I C "11 
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S. E. A (e) A , a arehonse keeper, is charged inth the delivery of certain goods 

Ss. 10, 11. to ^ . which. B takes out of A s possession A may buo B lor tho goods 

Illustrations to the section —It will be observed that the foregoing 
illustrations are illustrations m the stnetest sense, examples o| the 
various cases to which the procedure can be applied So far as they 
state or in\ olve propositions of siibstantiv e law those propositions have 
no special connexion with the Act 

As to ills (d) and (e), see Contract Act, 1872, s 180, p 556, abo\e 
Recovery o! specific movable property.— Secs 10 and 11 cnibod) 
the Engbsh rules as to detinue An action in detinue n oiild onl^ he for 
some specific article of mo\ able property capable of being rccov ored m 
specie and of being seized and delivered up to the winning part} {/») 


II. Any person iiaving the possession or control of 
particular <aTticIes of moveable property, of 
eouTn rSsMawn. 'vbich lic IS nofc tlic owncr, may be compelled 
dehver t^i^Jeon Specifically to deliver it to the person entitled 
d^atc^owssUJ'^ 1*-® immediate possession, in any of tlic 
following cases * — 

(a) when the thing claimed is held by the defendant 
as the agent or tnistco of the claimant , 

(b) when compensation m money would not nlford 
the claimant adequate relief for tho loss of tlic 
thing claimed , 

(c) when it would be extremely difficult to ascertain 

the actual damage caused by its loss , 

(d) wlien tlie possession of the thing claimed has 
been wrongfully transferred from the claimant 


JUurtTQtioni — 


of claU'w (*)— 

A proceeding to turope, lca»e« Hi fomituro In charge of II m hli agent 

(imnehu. ' • ■ - ^,„c, 

and C , kno« ■ ' * , 

iuotM,w . . ■ .oia.il 

aa A a trustee 

tllere It U not matmal wbetlier the fumUnro ha^ ‘ inypeenlUr^^^ 


(») /•»;. T (he, tleiae JMa (0 II 0. nn .rttas In <•! >■ 
lO Cal 6t4 wa, 67l I h* ^ protect^.! hj $ ITS Pf t e 

V Jn/M-nn (te'vni *** ifad 4"* 4V1 Contract Act 
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Inlniww r«ln« * Of Dol : IPcrtl v 3 ir»rp 301 (18l7)2rh 

Cl n n saT] 

of rUaw (! )— 

Z hu gut ix>w>>t^>oa of M Mol Ivlmging lo A a family, mn I of whi h 
A if the proper ctulolun 7 in*j be compellM lo ilrJitrr the i lol to \ 

[Cp on Ppecjfle I'orfonaanre, {J 73-82 ] 
of cUoM 

A ia entitled to & p! tore a dead painter and a pair of nre Chlaa 
vaara. B baa poa.«rMionof them Theartielraaroof (ooapccul acharacter 
to lear an aaeertainable marbet raltie II tnaj* bo romp'IIcd to driirrr 
Ihco to A 

{The China ranca are derirrd from laUlt r Gny (1^ 0) i Drew C.il , 
mn n 433 \Miether the painter U aim or dead iwemf immaterial] 

Kestitntion of chattels — It » h'lnl to tcc on principle w ii\ tht right 
^houItl be confined to fcjK'cml enteponea The /nimcra of the Act fcccm 
to Iia\c forgotten tint Ihe Indian Courta nrc not incnh Courts of 
Lnglj«li equitable jurisdiction In Lngland 11 jn-rson cntitlctl to the 
immediate possession of a 8j>ccific chattel was in prnicijilc entitled to 
recover It b) an action of detinue The writ in tint flttion dcmaiideil 
«]>ccific dchvcrj But owing (o Ihe defective procedure for the c\ecu 
tiOD of common law judgment^, this could not in practice be enforced 
Then n court of cquitv , when applied lo for relief had to be satisfied 
that the reined; in damages to the value of tin goods which alone was 
available for the plamtifl at common law would not be adequate, or 
that some sjicciall; equitable right of the jilamtiil s, under a trust for 
example, was inv oh ed Under n more rationnil; dev eloped s; stem the 
burden would be on the defendant to show caiu'c wh; it should not bo 
just and equitable to award specific restitution 

Possession — A plaintiff is not entitled to adicrte uiidtr this section 
unless he alleges and proves that the defendant is in possession (j) 
Execuboa — to the execution of a dterte for specific movable 
property, see the Code of Civil Procedure, 1908 0 21, r dl 

CHAPTER II 

Of the Specific Performance of Contracts 
Introducbon to Chapter 11 — The jurisdiction of the English Court 
of Chancery to decree specific performance of contracts was founded as 
we have alread; said, on the want of an adequate remedy at law If 
the conception of eqmtable remedies had been maintained with logical 

(j) VenLalatulba liao V ThtAtxaUe S N Co (lOlG) 30 Mad 1, 10-11, 30 I C 
840 [P B J 
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Presumption as to contracts to convey lanfl —Accordingly v.q fmcl 
that a contract for the sale or Jetting of land is presumed to be a fit 
subject matter for the exercise of the jurisdiction we are non con 
fiidcring It IS said indeed that the remedy of specific performance is 
discretionary the residual amount of tnith in this at the present da} 
IS that the plaintiff must show himself actively ^\lIImg to perform lus 
part of the contract and that some defences arc ndmissible which arc 
not or under the older practice were not admitted m an action at 
common lav, for damages (I) None the less the hroad result m the 
modem doctrine of courts of equity, is that specific performance is n 
normal remed) in suits on contracts for tlic sale or letting of land, but is 
awarded on contracts of other species only vhen exceptional circum 
stances make it proper to do so One reason uhy this doctrine does 
not in general extend to a sale of goods is that regular!) a complete 
contract for the sale of ascertained goods transfers the propert) at once 
to the buyer who thereupon has all flic ordinar) legal rights and 
remedies of an o\vner sec ss 39, 20 of the Sale of Goods Act, 1930 
Another and more cxtcnsiac one is that nlicrc the goods arc of a kind 
purchasable in the market whether the contract is for specific gowls 
or not compensation in monc) is an adequate reined) the Miciessful 
jilimtifl can if ho chooses cinplo) the damages awarded to him m 
bu\ mg goods cqui\ alent to (hose contracted for 

Further, it was held that if the aendor of projKrt) wii'^ m 
liable in a Court of 3 quit) to jjcrforni his contract he must ol^'o I '' 
uititlcd to come to the Court, though inertl) seeking I a)inent of lin 
I urrha'e mono) this was coininonl) accounted for os l>oing rtqmrtd 
b\ tlicirinciplcof* mulunlit) monlirtogiNon right tom "jx u Im" 
with that which is gi\cii to o j urchas<r ’ (!) 

(1) C;* 1 I-A"- «t trail In DtfCl jA^\hn U J f{ n(>t \ J if <■ 

llriti I If, lu 1 r 1 » l-"* <1H. ) 1 ll M 1 0 •! p f ■* ^>1 t t 

(If Cf»n«ortl» l» T t**" 


strictness, the Court would haae held itself hound to tvuuiuc uth 
indmdual case with an open mind before deciding whether an extra 
ordinary remedy was called for But after the Court of Chancer) w as 
recognised as a regular and ordinal) Court it w as impossible to affect 
such an attitude, and it became the settled rule that in certain cl \sscs 
of cases the nature of the case itself was ground enough for the Court s 
interference 



Treatment ol tbe sublect in English books — Ihc litcmturc of S 
fpocific performance Ins been awclleil, in Lnghnd, with much matter 
lint mile l>clongs to the general law of contract , the reason being 
that Courts of I'quity were little conccmocl, at least until aerj recent 
times, arjth matters of current commercial business, and equit} prac 
titioncrsrrganledonl} tho'cppecicaofcontnctswhicb usually occurrctl 
lu slcalmgs with land and with trust estates Instead, tUorefore, of 
assuming as a matter of course that there were general and known 
conditions for the anlidit} of an) contract, and a plaintiff claiming 
*-I>ccific i>crfornnneo must first show that those elementary conditions 
Wire *viti«fie<l, the} cxpectc<I (he teat writer who proaided for their 
particular conacnicnce to ctplam all that a plaintiff m n specific 
I'crfomnncc suit In»l to j rove, na if there were no other kinds of con- 
Incts in the world Tart III of Sir IMwanl Trj s classical treatise is 
intitlcal “ llcfcncc to the Action” nn«l covtrs noarl} 100 pages It 
ma\ be said without much hesitation that from two thinls to three- 
quarters of its contents arc conccme<l merely with the general law of 
contracts ns understood in courts of cqmtj One may odd that many 
rules and princijdcs wlucli wcrc8up|)o«cd lobe m}stcnc9 of cquit} have 
now turnoel out to be \ cr> gooel common law But, ns Sir Ldwntd Fr} 
said in tlie preface of lus fin»t edition more than seventj jears ago, 
the text wTiter had to consider wliat a lawjcr— that is, a prnctismg 
law j or in the old Court of Clianccr> — would expect to find m his book 

Treatment m Bntish Indian Law. — In India we arc free from these 
anomalies The substantive rules determining the cxistcnco of n valid 
contract ore laid down in the Contract Act and explained and further 
illustrated in their jilaccs in the foregoing commentary , it will therefore 
be sufficient to refer to the appropriate sections of the Contract Act so 
far as convenient, for matters which arc presumed bj the rules more 
particularly relating to specific performance, hut arc not part of them 
One could w ish, how ev er, that the Specific Relief Act had not m many 
places adopted the language of old fashioned English books 

Moreover the doctnne of the English Courts relating strictly to 
the remedy of specific performance has been purposely simplified in 
India, and further (though not yet enough) lightened by the suppres 
sion of technical subtleties and difficulties created partly by the 
Statute of Frauds and partly by the artificial methods of reasoning 
to which the Court of Chancery resorted to defend or enlarge its juris- 
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diction. A certain mimber o£ Indian practising lawyers liaic hail to 
read of these technicalities m English books (m) ; the best thing they 
can do is to forget them as tboronglily ns possible for Indian piirjxRcs 

(a) Conti ads wJiicli may be specifically ciiforccd {») 

12. Except as otherwise piovided in this Chapter the 
•pral? 'pertom' performance of any contract may 

anco enforceable in the discretion of the Court he enforced— 

(a) when the act agreed to be done is hi tlie per- 
formance, wholly 01 partly, of a trust ; 

(b) when there exists no standard for ascertaining 
the actual damage caused by the non-per- 
formance of the act agreed to be done ; 

(o) when the act agreed to be done is such that 
pecuniary compensation for its noii-perforiniiiico 
would not afford adequate relief ; or 

(d) when it is probable that pecimiary compensation 
cannot bo got for the iion-]ieiforinnnco of the 
act agreed to be done. 

Explanalton . — Unless and until the contrary is proi cd, 
the Court shall prosumo that the breach of a contract to 
transfer immoveable jiroperty cannot bo adequately relieved 
by conipciisation in money (o), and that the brc.icli of a 
contact to taiaslo!' moveable proi>erly can he thus rehevet), 

lUui'raltoM — 
of cl-«U90 (a) — 

A lioltfs ccrUiii eloct ui trust for V A «ronsfui;; dwjuwa «f 
tho stock Iho law erratfs su obligatiuii oa \ to rwtoru the wmi 

(to) A conewo and rational »KW of tlio Uan 1*J7, U7I>C. I03J, A f fC 
f nglish doctrine m ila En{,!ish form may Itanj lUS Ono would havo tlioUpLl 
bo found in F tt 3faitfsnd. Iquitj tJiw too efifnentarj to l<' 
and iho I urms of Action, Camb a l^urmcso plcAilcr. 

IiCct 19 (®) wlirn* tben 1< evidrfp'r' tlul 

(n) Tl* ro b nothing hero or in a 21 mon.> coraj-'a«tion would be adcjiMle, 
to take a»aj existing juti-kIk I lona, r j , u« 1 the fact ia ao found, j»ffort i 

that of a ‘'mall Caine Court, to order «nco rtnnot I''' decree 1 . r far 

jiajRjcnt of a turn «lue Undtr an award !• It o'! I \ »>» tal* 

(rralfy not apccific jufformanco at allf SOV, 117 /. C 1 , A f ft l'*79 1 I 
iliHnjAn T J/aaa; Jtt (I9.*u) 4 IU9. 
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quantity of Btock to B , and B may enfoico epocifio perfonnanco of this 
obbgatiOQ (p) 

of clause (L) — 

A agrees to buy, and B agrees to sell, a picture by a dead painter and 
tiro rare China vases A may compel B spceilically to perform this contract, 
for there u no standard for ascertaining the actual damago which would be 
caused by its non performance 

[The China vases aro suggested by F'oleie r Gray (1839) 4 Drew 631 , 

113 R R 403 ] 

of clause (e) — 

A contracts with B to sell him a houso for Rs 1,000 B is entitled to 
a decree directing A to convey the house to turn, ho paying the purchase 
money 

la consideration of bemg released from certain obligations imposed on 
it by its Act of Incorporation, a railway company contract with Z to make 
an archway through their railway to connect lands of Z severed by the railway, 
to construct a road between certain specified points to pay a certam annual 
sum towards the maintenance of this road, and also to construct a siding and 
a wharf as specified in the contract Z is entitled to havo this contract 
specifically enforced, for his interest in its performance cannot be adequately 
compensated for by money , and the Ooort may appoint a proper person to 
superintend the construction of the archway, road siding and wharf 

[ScoStererv O W R Co {ie42)2k AC C C 48 , 00 B R 23] 

A contracts to sell, and B contracts to buy. a certain number of railway 
shares of a particular description A refusoa to complete the sale B may 
compel A specifically to perfona this agrccmcot, for the shsrea are limited 
m number and cot always to bo had in the market and their possession 
carries with it the status of a shareholder, which cannot otherwise be procured 

[See Commentary below ] 

A contracts with B to paint apicluroforB , who agrees to pay therefor 
Rs 1 000 The picture is painted B is entitled to have it delivered to him 
on payment or tender of the Rs 1 000 

of clause (d) — 

A transfers without endorsement, but for valuable consideration, a 
promissory note to B A becomes insolvent, and C is appomted his assignee 
B may compel C to endorso the note, for C has succe^cd to A s liabilities 
and a decree for pecuniary compcnsatioQ for uot endorsing the note would be 
fruitless 

[Involved in II arlnnsv J/aufe(18.0)2J AW 242 There the assignees 
endorsement was voluntary and the Court answered an objection to its 
\aLdity by saying that bo was not otdy entitled but bound to endorso ] 

Immovalle property. — The w ordiog of tlm section bears the marks 
of the pccubar Lnglish history In a rational order the explanation, 
M hicli IS really the most important operate o part of the enactment, 
^\ ould come first, and wc should be told in a more direct manner that 
111 a smt to enforce a contract to transfcrimmot able property the Court 
(the contract being otherwise good and enforceable) will grant specific 
performance unless ‘ipccial reason to the contrary appear^, but for 

(p) Hus illustration is repealed wherenr tho Indian Trusts Act, 1882, u in furtv 
ere Act n of 18S2, ss load 2 
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brcdcli of other kinds of contracts only nhen special rea'son for it is 
shown It IS common learning and practice that the plaintiff must 
ha\e been ready and willing at all times to carry out the contract ( 5 ) 

The benefit of an ordinary contract fop the sale of laud being 
assignable, the purebaser's personal qualifications are not material, and 
the fact that the real buyer was an undisclosed principal is no answer 
to an action by him for specific performance (r) 

This section is applicable to contracts to transfer inuiio\ablc 
property by way of security, if it is proved that relief bj way of 
damages would not be adequate (s) 

Movable goods — A contract to deliver specific goods will bo 
enforced by waj of specific performance if they arc “ articles of unusual 
beauty, rarity and distmction”(EjndersleyV C,m /aWev Gray{i), 
or of special value to the party siung by reason of personal or faunlj 
associations or the like The principle is not confined to ca«cs of 
contract, and indeed the illustrations of it most commonly quoted are 
furnished by decisions in which contract w as not an clement at all (») 
It may be that m a contested case where specific perfonmnee is sought 
the dispute between the parties is onl) as to wlnt is included in the 
contract , the decision in such a case is really an authority onl) on the 
points of construction which were in dispute (y) In fact wo do not 
often meet w ith claims to specific performance of a contract to sell and 
deliver goods m modern practice Ashtely ns 1909 m Canada specific 
perfornnnee was sought (in nn notion turning tnntn]} on quc-tion^ of 
construction) of a continuing contract bj a coal companj to deliver 
toal of a specified quality to steel works tins part of the claim v\aa 


( 7 ) Hut if lio sues for performanco ns 
Ijo construes it, and that construclion is 
Kid wrong ho rnsj still ha»o jKrfomi 
nnco acxording to the true constniction 
BA founl by the Court Prmtrt t 
// min; (1*125] Ch TOl.C A where tho 
(1 fin Hnt had offcrv«l so to perform and 
I ad not withdrawn Ihc offer 

(r) l>j<cr V tb <*32 

(*) JIuL-unefuint hofhiml v ii neer 

iit j to (I ) e 1 uch 2 00 I C 
<'•3, A I I'J.'OulhW /tfriinn 


fiMOT r Itiuul Ilutain (1030) I-'* I C 
ICO. mereb follous thu 
(f) 4 Un,w at p CCS, 113 It H at 
p 40C 

(«) fry on Spccificvrirformince J 70 
(c) Tfius fn r/lorn V Comma r/Uvrlf 
{18C3) 32 Ihar 4X) 13S 1. U 

tie suljrct matter of tie contrarl wai 
stone from a dliii«ml bn l;?e ■ 1 1 ly tl n 
cubic fin t , tie sellers wanted ll e I ijcrs 
to talo all tl cr I a I o"riT«I tl « L nrrs 
to laVe 1 m Inlettly there wai n* 
quejti'Jii of srilitl or 1 htorl aJ r*/-ie 
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iomc\Nbat summanl} dismissed by the Judicial Committee (tc) It was 
not alleged that coal o£ the special quaht} which the steel working 
company contracted for, and on which thej had a nght to insist, could 
not be obtained cl«cwhcrc Justice, therefore, was done by holdmg 
the steel companj entitled to rescind the contract and to be compen* 
•yvtod in damages for loss already incurred IMicthcr a contract to 
deU\ cr comethmg produced on the seller’s land and not elsewhere can 
be specifically enforced is a question which, so far ns known to the 
prc<ient ivriter, has not occurred for decision 

The Court wdl, if necessary, enforce the B£)ccific execution of 
proM«ions made hy agreement between partners dissolving partnership 
as to the ‘separate ownership of trade books or the like which were 
partnership property No question could be raised at this day about 
the jurisdiction (x) Such a division of property is not a sale, but the 
principle apphcablc is the same m substance the objects are of httle 
or no value except to the party entitled, and to him they have a value 
for which there is no definite measure c do not speak here of the 
right to rostram di'closure of trade secrets, which is a different matter 
As to sale of other kinds of property.— Specific performance of 
a contract to «eU a share in a partnership business may be enforced (y) 
It is easy to see that an award of damages in such a case would be merely 
speculativ e The right to be admitted a partner by nomination under 
a power conferred by the partnership agreement has some similar 
incidents but is not of the same class (s) 

Sales of stocks or shares — A contract to sell Go\ eminent stock or 
any stock for which there is a regular market is not a proper subject 
for specific performance, for the same reason that a contract to sell and 
deliv er ordinary marketable goods is not But this does not apply to 
the transfer of shares m companies for which there is not a notorious 
market (a) It is to be observed that m such cases the Court has no 


(tf) Dcmxnvm Coal Co t Domtntoa 
Iron Sleel Co (1909] A C 293 
(x) Ltngen r Simpson (1824) 1 Rim 
A St COO , 24 R R 249 The report 
does cot look as if the point was really 
thought a^oable. 

(p) Dodsonv i)otcR<y[1901]2Ch 620 
no dispute as to the jnnsdiction, the only 
question argued and decided being os the 


pnxchiiser s dot; to indemnify the vendor 
(s) See p 703, above 
(a) Ihinevfl v Albredil (1841) 12 Sun 
46. 56 R R 46 appears to be the 
eariiest authority It wonld hardly bo 
followed now so far as it assumes railway 
shares not to bo marketable Consoli 
dated stock representing original share or 
loan capital was at the tune unknown. 
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adEomistr'itiye d2fficu)ties to face, is it only has to order the seller to 
execute the proper transfer and do Tvhitever is ueccs'^ity on Ins put to 
authenticate it by registration The jurisdiction is analogous to that 
■tthich deals, as ive ha\e just noticed, vritli the transfer of i '‘lure in n 
pri\ ate partnership As for the details of such transaction they hclons; 
to the special law of companies and depend largely on local u'sagc 
Agreements to lend money — See notes to s 21, chu'^e (a) p 790 
bclon 

Contracts to execute buildmg or other works — It is not a ton 
1 onient course to decree specific performance of a contract such tint 
the execution of the work contracted for would necessarily he prolon,f'd 
and the work of a kmd which a court of justice has not the means of 
fcuper\ising Therefore it has long been the rule in England that the 
Court will not usually grant this reined} on a contract for budding or 
engmoermg work But there arc special circumstances which will 
induce the Court to make an cxccpxion In one important class of 
cases a purchaser of land has covenanted as part of the consider itton 
on his side to build or cxocntc specified works on that hnd Such an 
undertaking will be enforced if the following conditions are satisfied 
(1) the w ork to be done must be defined w itb sufficient exact nc-jS for tl e 
Court to know what it is requmng fo be performed (2) the part} 
seeking performance must ha\c a substantial interest of such a nature 
that damages would not be an adequate compensation (3) tlic ilcfcn 
dantha^ hj fhc contract ohfaincd po<r<re«r«'07ft oHan I on u?»eh the wnrk 
is contracted to bo done (h) The law has heen so clcarl} laid down b\ 
the Court of Appeal to the eflcct just state 1 tint it is of little ns r\ < n 
in J ngland to go back to the older autliontici* (c) 

further specification and illustration of cases in which «pec:iic 
performance is not granted wiH be found lu s 21, btlow 
“ Discretion of the Court ’* — Sei notes to s below 
Decree lor specific performance— As to crccution of decrees for 
sjKcific jwrforinance and decrees for the exccutmu of a document p t, 
lode of Ciiil Procedure 1*M>3 O 11 rr 1- 11 

tS.) UozPCT IJ In Ibl, U ot » coTee.nl In .n 

T fiooij I K II or 1 UJ », LuIMPg ! «« ‘e l« 1 > 

(e) Jvcloirtcb Jf re«MU in •ImiUf wufVt ■Irr*'!/ ‘I« *■ 

J/e/yM.x r [lOe^lJ I Ch 31 4 » 
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Suit to obtain the benefit of a lost deed. — IVhere a writing that has 
been executed is lost, the proper course of proceeding is not by a suit 
requiring the defendant to execute a fresh writing, but by a suit to 
restore the terras of the lost wntmg In an Allahabad case, Stuart 
CJ observed that there was no doubt that such a suit could be 
instituted in this country (d) 

13 . Notmthstandmg anything contained m section 50 

Contracts of of the Indian Contract Act, a contract is not 
winch tho subject -i ^ , 

has partially wfiolly impossible of performance because a 
ceased to exist portion of its subjcct-matter, existing at 
its date, has ceased to exist at the time of the performance 

lUiulralKms 

(a) A contracts to sell a house to B for a lakh of rupees The day 

after the contract is made, the booso is destroyed by a cyclone B may 
be compelled to perform his part of tbo contract by the purchase 

money 

[Patiur rrW/cr(1801)6 Ves 319] 

(b) In coQsidentioa of a sum of money payable by B , A contracts to 
grant an annuity to B for B ’s life Tbo day after tho contract has been 
made B u IbrowTv from b» horse and killed B 'a represcsUtiTe may bo 
compelled to pay tho purchase money 

[Mortimer r Co^er (1782) 1 Bro C C 16C(«)] 

Notwithstanding anything contauied ms 56 of the Contract Act. — 
Ihis section appears to have been thought necessary by reason of the 
\ cry wide language used m the section of the Contract Act referred to 
It would perhaps hate been superfluous if the second paragraph of 
I. C A , 8 DO, had read, «ith greater exactness, “ a promise to do an 
act\s.luch. after the contract la made, bcoamci etc The 

effect of such an c\ ent on the other party’s obligations and on the agree* 
nicnt as a whole cannot be disposed of m a uni\ creil proposition Still 
the paragraph m question, if read with reasonable regard to the generil 
intention and to the illustrations, does not affirm any such general 
proposition as the Specific Relief Act denies 

Illustrations. — That which the iIlu<trations really illu5tnte is the 
rule that as soon ns a contract of sale is conclude*.! the bu} er, unless it 
is expressly agreed othcn> i«e, tabes as lietwcen the parties all the rights 

(rf) Jlf«ya/‘j*ST 7V87l>3l(I5S2)SAU drowtlag. the xaxUtJoa, wbctVf is‘«i 
41,92 tknal or oot, U Ismatfrial. 

(») In tbl* eai», tb* a^rldwt »a* 
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‘ind likewise the risks of an owner Erom that moment he is crihtleJ 
to the benefit of an increase in the \alue of the object, howc\cr 
caused and must bear likewise any casual loss or depreciation 
The rule is quite plain w ithout any talk of possibility or inipo'isibility 
and it IS unfortunate that the words were introduced lu this con 
nexion 

Illustration (a) assumes that a contract for the sale of a house doc**, 
of itself, transfer the beneficial interest m the house to the purchaser, 
and make him owner in equity m the English phrase This was a! o 
the law here before the Transfer of Property Act, 1882, came into forci 
By s 5 1 of that Act it is provided that a contract for the sale of iminov 
able property does not, of itself, create any interest m or charge on 
such property By s 55 (5) it is enacted that the risk of destruction 
IS borne by the purchaser only from the date when the owncrshippasscs 
to him, and the ownership appears to pass on execution of a proper 
con\Gyanco by the vendor [see s 05 (I) (d)J It would, therefore 
eccm that the illustration cannot now bo applied where the Transfer of 
Property Act is m force 

14. Where a patty to a contract is nnnblc to perform 
Spccifc perform ^ho wliolc of liis part of it but tlio part hicli 
once of pan of must bc left Unperformed boars onh n ‘sinnll 

contract whore , , , it* 

part unperformed proportion to tiic wliolc 111 \filuc, niul fidmits 

” of compensation in money, the Court im}, 

at the suit of either pnrtj , direct t)ie specific pcrformniicc of 

so much of the contract ns can he performed, and aiinrd 

compensation in inoiic} for the deficienoj (/) 

Jtluatrat ona 

(a) A conlmcU to sell JI a p eco of Jan 1 con^uli 5 of 100 ia U 
tum-i out that 03 H-’hi.a of tho Ian 1 Wr>n„ to A an 1 the trfo mnal I R 
b phi* to A itranjrer wl o refo«rt to part with them Tho two M ! i* are not 
neee<*ary for tho nso or enjoyment of tl •! 03 bipl t* nor *0 Important f r 
auch 0*0 or cnjoynierit Ihtt lh« Iom of llem mar not lx. niilo ptol In 

(/J *;* l< I' aro A compfeto codo •« AIR I t 15 follownf /i" " 
to ipecSe of part cf A I'oncth U. rat r -rii -<1 

eontraet tnyrlaln for atjrh relief mu*t 33t W N 311 11^ 1 f* P*’’* ' * 

1. Ifou-l I will In their term* rm%9^ Cal 3«0 (wl ere tl e C uU 

T Fr.i\waii«der/Vy(in^l)I^l 'S Oat lie J,<rre aP fne-l *M rot fr 

I t t. »■' ral 33o JW I C *3“ •pe^F p.-rforn*nee «t all 
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money (ff) A may bo directed at the smt of B toconeeytoB theOSbighds 
and to mabo compensation to him for not conveymg the two remaming 
bigbis , or B may bo directed, at the smt of A , to pay to A , on receiring 
the conTeyanco and possession of the land, the stipulated purchase money, 
less a sum awarded as compensation for the deficiency 

(b) In a contract for the sate and purchase of a house and lands for two 
lakhs of rupees, it is agreed that part of the furmtore should bo taken at a 
valuation The Court may direct epecific performance of the contract not 
withstanding the parties arc unable to agree as to the valuation of the fumi 
ture, and may either have the fumitnro valued in the suit and include it in 
the decree for specific performance, or may confine its decree to the honse 
[ilicAttniJon T 5mitA (18*’0) L R 6Ch 64S here the discretion of the 
Court is more broadly stated ] 


Sections 14, 15 : Questions o! performance vtTtb compensabon — 
lYe notv come to an important group of sections dealmg with classes 
of cases m which specific performance may be granted with or subject 
to special conditions or restrictions Such cases are put by English 
lawyers under the rubric ‘‘Specific performance with compensation ’ 
In English practice they are confined to contracts for the transfer of 
uumovahle property , they are almost always complicated by special 
terms of agreement, or conditions of sale if the sale was by auction, 
the effect of which on the general rules has to be considered , and the 
arguments and judgments of course assume knowledge of English 
tenures, conveyancmg, and habits of dealmg For these reasons alone 
English decisions on this subject would have to he used with great 
caution m India , but we shall presently see that Indian legislation has 
dehberately declmed to follow the system of the English courts m its 
mmuter distmctions "Moreover, the general tendency of the earlier 
authorities is now discredited m their own jurisdiction In later cases 
strong remarks have been made by emment judges on the unfortunate 
adventures of Courts of Equity m “ ranking bargains for the contracting 
parties which they nener would hnvc made f^r themsehes ” (A) So 
much by the way of warning 

General prmciples as to compensabon — The principles appLcable 
in different kmds of circumstances in English law have been summed 
up concisely m a judgment of the Judicial Committee The question 
for the Court is always whether the contract can be executed m sub 

(j) As if tbvy were, for example » (i) AntoUv Anwfi{18S0) 14 Ch Div 

stnp lacladmg a mat«nal Mvtioa of S70. S79, 2S4 , and soe Fry on Sprvific 
frontage AmoU v AmoU (ISSO) 14 Ferfonnance, s 1S17, Sth ed^p. COl 
Ch Bit 2‘0 
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stance If T, vendor sues and js m a position to convey substiutnlly 
what the purchaser has contracted to get. the Court will decree specific 
performance with compensation for any small and immaternl deficiency 
provided that the vendor has not, by misrepresentation or othcnvjsc 
disentitled himself to his remedy Another possible case arises whore 
a vendor claims specific performance and where the Court refuses it 
unless the purchaser is willing to coi^ent to a decree on terms that the 
vendor will make compensation to the purchaser, who agrees to such a 
decree on condition that he is compensated If it is the purchaser who 
IS sumgthc Court holds him to have an even larger right Subject to 
considerations of hardship he mav elect to take all ho can get and to 
have a proportionate abatement of the purchase money But this 
right applies only to a deficiency m the subject-matter described m the 
contract ” (t) The decision in this case was that a purchaser could 
not have compensation for a misrepresentation as to the quantity of 
fencmg on the land, that being o collateral matter not affecting the 
description of the thmg sold Obscr\c that m the case of the deficiency 
being such that the seller cannot claim specific performance, s IG of the 
Specific Belief Act, departing from the English authontics, allows the 
buyer to claim it only on the terms of waiving any right to com 
ponsation 

The Specific Belief Act does not, of course define the conditions 
under which misrepresentation will in general mol o a contract ^ oidnblo, 
for which see ss 18, 19, of the Contract Act, abo\c, pp 118, 125, 

When compensation not admissible —The chief diflicult) m appl 
ing the rule here laid down is to know what kind or amount of short \ 
coming on ft \ endor’s part anil be deemed not to admit of compen^at lo 
in money As long ago ns 183i the general principle vas defined (f 
It IS impossible to anticipate the details of india’idunl coirs) in a ge 

now rccciacd as classical “AMicrc the misdoicnption nlfhough not 
proceeding from fraud {j), is m a matcnnl and substantial jKunt, fo far 
affecting the subject matter of the contract that it may reasonably be 
supposed that, but for such mtsdcscription, tlio purchfts'’r nii},ht nca er 
haac entered into the contract at all, m such cas^* the contract is 
aa oided altogether," and thw caen if there is a p{)ccial conditi m to the 

(0 T A< 'fn (*pp^t ronrimUry fcUsf cen 

ffoa Z««*Und) noi '1 A C wUJ* h 

//) A« frttt ! *«• I r t • 1* •!> ! 
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effect that enwrs in description shMI not annul the contract but shall be 
matter for compensation ** The purchaser is not bound to resort to 
the clause of compensation ” if the defect is such that he “ may be 
considered as not haanng purchased the thing which was really the 
subject of the sale " So the Court of Common Pleas declared the law 
m a case where a lease was subject to much more burdensome restne* 
tions as to the use of the premises than appeared m the particulars of 
sale {k) and the statement has been approved and followed ever since 
The test is whether the purchaser gets substantially what he contracted 
to buy (f) If performance with money compensation will not give him 
satisfaction to that extent, he is not boimd to complete The words of 
section 14 “ the part which must be left unperformed bears only a small 
proportion to the whole in \aluc ” do not Icaie, and doubtless were 
intended not to leave, so much discretion to the Court as results on the 
whole from the English authonties 

15. Where a party to a contract is unable to perform 

Sp«.fiop,rfonn "'‘O'® 

anee of part of which must bc left unperformed forms a 
contract wbero , , , » ■» i . i 

part unperfortBed considerable pottion of the whole, or does 

u large *• , 

not admit of compensation m money, he is 
not entitled to obtam a decree for specific performance 
But the Court may, at the suit of the other party (m), direct 
the party in default to perform specifically so much of his 
part of the contract as he can perform, pro\ided that the 
plaintiff relmquishes all claim to further performance, and 
all right to compensation cither for the deficiency, or for 
the loss or damage sustamed by him through the default 
of the defendant 


(l) Flight T Booth, 1 Bing N C 370 , 
41 R R 509 

(f) So all the members of the C A in 
nearly the same words Fawatt and 
Eolmei Cemlrorf (1889) 42 Ch Dir 150 
The difference between being subject to 
one lease as desenbed and being is fact 
subject to sereral distinct leases u 
substantial Let v Bayg&n [1917] 1 Ch 
613 

(m) This proTision is for the par 


chaser a benefit, and declining to act on 
It u not an improper declining to accept 
delireiy under a 55 of the Transfer of 
Property Act Sultan fans Botethan t 
JIahomed JJeera Boicthan (1928) 115 1 C 
251 A 1 R 1929 Mad 189 (mainly on 
purchasers charge under s 65 of the 
Transfer of Property Act) A party who 
does act on it may do so at any stage of 
the proceedings Waryam Stngh v Gopi 
(7Asmf(1929}llLah 69 

19 
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Jilt/ ft ration t 

(ft) A coniracia to sell to B a piece ol land consiatini, of 100 bi^l da 
It turns out that 50 bighSs of the land belong to A and the other 50 bighds 
to a Btrangcr who refuses to part with them A cannot obtam a decree 
against B for tho speciBc performance of the contract but if B is willing 
to pay the price agreed upon and to tate the 50 bighis which bc'cing to A° 
wainng all rights to compensation either for t! c deficiency or for loss sudaintHl 
I y him through A a neglect or default B is entitled to a decree directing \ 
to conrey those 50 b gh^ to him on payment of the purchase moncp 

(b) A contracts to sell to B an estate with a 1 ouso and ganlen for a 
lakh of nipces The garden u important for tlic enjoyment of tho 1 o iw 
It turns out that A is unable to conrey the giixltn A einnot obis n i 
decree against B for tlo apccific pcrformnncc of tl e coi tract but if B is 
w illmg to paj tl Q price agreed upon and to take tl e estate an 1 house with 
out the garden waning afl right to compenimtion either for tl o defe enc' 
or for loss sustained by him through A a neglect or default B u entitl hI 
to a decree directing A toconvey the house to him onpaymient of they trcha»c 
money 

Vanahon from English law —This section agrees w ith J ri^Iish Jan 
in nllo;\ mg 'x purchaser (fat it is mere afTcctition to ignore the practi 
call) Jirniterl tpplication of the rules) to enforce specific jvrfornmricc it 
hia option uiulor the nameU conditions although tht \endor cannot 
claim it But the Indmii cimcfmcnt efenr/) ctchnfes in such t i*«os 
my claim of tho purchaser to compensat ion tlms making a considerable 
and (it must be presumed) doliboratc dep irturo from I nglish authority 
If the Nondor has a title to only halfof vInt lie agreed to sell the biijer 
can reco\er tiamnges for the breach of contract but he cannot hate 
specific performance except on the terms of paying for the uliole (n) 
There IS some reason to <fo«6( u/ictfter in fact the cfmfftrmau of the 
Specific Relief Act clearly understood liow much he a\as doing but 
after the lapse of half a century this is only maftor of curiosity 
In Fngland tbe party electing to nfilrni the contract s\lien lie inight 
ha^o rescinded it is oris not cntitlcil to claim performance uith com 
p(.nsation aciordmg as the deficiency (not necis.^anly a dofcct in 
qu ilit\) in tlicprojiorty sold is or is not capable t f a ablation in money 
but he nm> furthtr be debarrei! from cfamimg roiniiensafi n by c<m 
siilerations arising from his knowIe<lgc of the d het or raw-ur^'* in 
di«ro\crmg it, possible prejudice to third parti s or other sji^einl 
nrcumsfanccs ft would be use/est for In Imn puq>o^e< nu I might 
laen lie imsloading to pay more ft complications which the IlritMli 

(«) <? / iri T I il 0 l*b fltSori ii/ft (IP s) M P U N 3H j 

’1 MIC 4-: A I n f»'* IHI f ' J ly-'iA a-o 

4^ fp / tj Xttra w 
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Indnn Icgi«liliJrr hns pxprc«»3ly^ rcfu«c<l to oflnut In tlif' Unitcfl 
Slitc’, Fo fir 03 wc arc informed, the I ngli^h doctrine is rccci\cd in a 
general ^ray, but the topic as a whole is of Bubordinatc importance A 
student of comp‘irati\e law may well think it more remarkable that 
this peculiar learning has been adopted at all in Indian legislation than 
that some of its refinements haac been rejected See notes to s H, 
p 707, aboae This section does not enable the Court to make a new 
contract for the parties hy splitting up the subject matter and appor 
tiomng the consideration (o) 

Contracts for sale by one ot several Hindu co-parccners —The 
question how far the proaisions of this section apply to contracts 
entered into by a member of a joint Hindu family for the sale of immo\ - 
able property belonging to the joint family has tieen discussed in sea cral 
cases These cases may be dividc<l into the following two groups — 

I A , B and 0 , three brothers, are members of a joint Hindu 
family A , nr marnginQ memher of the family, agrees to sell certain 
land belonging to tltc famil> to P B and C are not parties to the 
contract P sues A B and C for sjiocific performance In such a 
case it has been held that the suit as against B and C should be dis 
nussed, they not being parties to the contract, but that, as against A , 
P is entitled to a decree directing A to convey the CTi/irc property to P 
on payment of the whole consideration, without determining whether 
the sale would or would not bind the interests of B and C m the 
property (p) Obviously the Courts thought m these cases that it was 
not necessary to haac a distinct finding ns to whether there was any 
necessity for the sale so as to render it binding on B and C In later 
cases, which also were eases in special appeal it has been held that if 
there is a finding recorded that there a\a3 no necessity for the sale, no 
such decree should be passed even against A , and that the suit should 
be dismissed altogether (q) But there is a difference of opinion as to 
whether if P is willing to pay the whole price and demands a transfer 
of A ’b interest alone in the property, the Court has the power under 


(o) 2Iahendra!*athSninatitv KatUuh 
AalA2>iM(1927)65Cal 841 8M 1091 
C 298 AIR 1929 Cal 60(thedccuK»i 
is mamly on the val dity of the contract) 

(p) Kosun V Jvclvry (1903) 20 Mad 
74 AAnnitYMO v Swarama (1909) 32 
Mad 3‘’0 l»o such decree can bo passed 


if the coparcenary has ceased and the 
property h held by A B and C as 
tenants in common Oovtnd v Apathaa 
A«ya(1012)37Mad 403 13 I C 471 
(q) Nagia v I enlcatarama (1912) 37 
hlad 387 161 C 623 Danurv Kahttun 
(1914) 38 Mad 1187 26 I C 983 
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the present section to decree specific performance ns regards A ’s 
interest, it being held m some cases that it has (r), while in 
others that it has not (s) In a recent Full Bench case the Madns 
High Court dissented from the former view and accepted the latter 
\ lew (^) 

II A , B , C and D are members of a joint Hindu familj 0 
and D arc both minors A and B , and B ns gunrdiau of C nnd D 
agree to sell certain land belongiiigto the family to P P sues A B 
C nmlD for specific performance It is found that the contract as as 
not for purposes binding on the minors Here no decree enn he passed 
ngajnstC nnd D , but a decree maj be passed under flic present section 
against A nnd B directing A and B to transfer their interest in the 
proport} on pa}mcnt of the whole price P is not entitled to a decree 
directing a transfer of the whole of the proper!} («) 

It IS difiicult to sec, os regards tlic application of tlie pro ent 
section, nny substantial distinction between the tiio classes of cases 
It IS submitted that in Bengal nnd X ProNances Iicrc the Ian doi s 
not recognise an nhcnation b} a Hindu coparcener of bis uiidiMdid 
coparcenarj interest, no specific per/ormnneo should be decried in 
respect of a coparcener s interest And e\ cn m Bomba} and Miidrns 
A\hcrc the law allows such an alienation, the Court, it is submitted 
should not decree such pcrfonnancc The reason is that such nliena 
tions nre “ inconsistent with the strict thcor} of n joint nnd imdiMded 
Hindu fnmil} , nnd the Inw ns estnbhsbwl in Jlfadras nnd Bomba} Jms 
been one of gradual grow th founded upon the eqiut} w Inch n purchaser 
for anluo has to be nlloivcd to stand m Ins \cndor s shoes ' (t) 1 \cn 

m 'Madras and Boniln} what the law recognises is a roinplote traiish r 
nnd not a more contract for sale It is, liowoAor, difieront wlicn the 
intended alienation is one for a legal nocessiti 


(r)tini2)3?M«J 39",3sa I5ICnj3 (13in) -in 'tad 33S 310 3J I C 3s.s 

tupra /»j7«»iniwi ityir r lalsSmana In y (1^ a) ftM* 1 

Ityflf (1021)41 M» I C05 C3IC3"I 337 [I 11 ) Ihrrf'nlm'-t ir IW r- 

(»)( 10 .rO) a** M»,l 3 'M, 313 fvpra pn.-'ins of ih" U \et •olll''l> i 

(lOU)asVfcl US“ l|0l 110* 2flIC ol ^•'‘f w«« tf>»n*Ul'T ml 

1st iiu* llyf rdims-m 

(I) /liluiifTirFji Atyif T J^hSKtanfi 40 Mi f 33< rltr^l •!< »«* 
f /ir(lO''l) 41 Ml I fA ral t 3*1 (r) ‘•x^V h •'f r 

(i)/ yiliy I<«.f (IOIO)33Mif T (fs' 0 f-K 
' I r ■ • ! / 1 Iin » T < am* A I 1IS 
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16. MHicn a pirt of a contract ^\Illch, taken by itself, I 
cm and ought to be specifically performed, 
»n^of^nd^^ stands on a separate and independent footing 
from another part of the same contract 
which cannot or ought not to be specifically 
perfonned, tlie Court inaj direct specific performance of the 
former part 

Divisible and indivisible contracts — \\hcnc\cr it is niserted on 
one side and denied on the other thntccrUm obligations bctivcen the 
parties arc so connected that it would be unjust to enforce one of them 
alone, the first thing to nnhe sure of is whether there is onl) one con 
tract or more than one Not that this will alwnjs suffice for deciding 
the dispute, hut it will put us on the road to a decision Not that the 
preliminary inquiij* will always be simple , it ma) in\olvc doubtful 
matters of law, construction, or fact , but it roust be capable of a 
definite solution 

If there is an} contract, there ts either one or more than one If 
there IS only one, it is reasonable to suppose that the parties intended 
It to be dealt with as a whole ond not piecemeal, unless and until the 
contrary is shown In technical terms, the contract is presumed to be 
entire If there arc more than one, the natural inference is the other 
way, and we shall assume that each contract may he separately and 
independently enforced, unless such a substantial and intimate con 
ncxion IS shown betw cen opparcntlj distinct agreements as w ould make 
the ob% lous construction unreasonable A clear and express statement 
of the parties’ intention w ould of course Ica\ e no room for dispute , but 
such a declaration is seldom found These obscr\at}on3 may seem 
elementar} c\en to baldness , but perhaps a little more attention to 
their substance might have saved some learned persons from futile 
perplexity , for nothing is so apt as the neglect of elementary principles 
to confuse the discussion of controverted and complicated facts 

Given an entire contract, its nature may be such that only part of 
it can, according to the general rules, be enforced by way of specific 
performance It w ould obviously not be just to enforce that part while 
the other remamed to be performed and could not be effectually con 
trolled by the Court Further, it is obvious that a court of justice 
cannot order a party to do that which would contravene any general 



772 

S. R. A. 
S 15. 


THE SPECIFIC RFLIBr ACT, 1877. 

the present section to decree specific performance ns regards A *s 
interest, it being held m some cases that it has (r), while m 
others that it has not (s) In a recent Pull Bench case the Madras 
High Court dissented from the former view and accepted the latter 
a low (t) 

II A , B , C and I) are members of a joint Hindu family C 
and D arc both minors A and B , and B as guardian of C and 1) 
agree to sell certain land belonging to the family to P P sues A , B 
C and D for specific performance It is found that the contract u is 
not for purposes binding on the minors Here no decree can be passed 
against C .and D , but a decree may be passed under the present section 
against A and B directing A and B to transfer their interest in the 
propert} on payment of the whole price P is not entitled to a decree 
directing a transfer of the whole of the property («) 

It is difilcult to sec, as regards the application of the present 
section, any substantial distmctron bctuccn the t«o cineses of cases 
It IS submitted that in Bengal and H AX Proainces uhcrc the lais docs 
not recognise an alienation a Hindu coparcener of Jus undi\i(l<d 
coparecnar) interest, no specific performance should lie deertod m 
respect of a coparcener’s interest And c\cn in Bomba) and Madras 
^^hc^o the lai\ nllous such an alienation, the Court, it is submitted 
should not decree sucli performance The reason is that sucli aliona 
tions arc “ inconsistent with the strict tlicor) of a joint and undi\ nied 
Hindu famil) , and the law as cstablislicd in Madras and Bomba) has 
been one of gradual grow tli, founded upon the cquit) m Inch n piircfiascr 
for anluo has to be allowed to stand m his aendor’s ^lioes ” (t) l.\on 
in "^radras and Bomba) what the law rccognisos js a complete transh r, 
and not a mere contract for sale It i*», Iiowe\er, diflercnt, when the 
intended nlieiiation is one fora l("al neces-’it) 


(r)(I0I2l37Mfld 3S" 3Sa. |5I C C23 
•upm IMuitramt Aiyir r Lal*^"iana 
liyjr(in2l)4J MvJ C03, 631 C 3T< 
32 Ms! 32*> 312 »^pra 
(10|4)3SVi»l 11R7, 201 C 

*^3 

(1) /Ii/iiii/Tjfni ityir r 
li^jr (l'r2l) 41 >M r/V3 fi3l C 3'l 
(h)J ^l,r ia{ i-i«/>(|a|0)33Sf«i 
3-' » *1 ( “1 I I Irfcjmi f < -mM/Al 


(1310) 40 Mad 335 310. 30 1 C 3ts 
In Turv/nmi T raM/^iMia (IS'S) S JIa I 
337 [I II] tlrrnntrictwa»m\lrl<f n- 
th« paa'in;* of th« *5 It let an I tJ"!’ if 
tl wa» 1 el 1 entitletl to an aUtemrnt 
Aa to tl e manager a lUl il ij f t e< 

i.re<40Mal 33S 

(r) ‘JvrjJ /»n*i Ar*r r ''i» I Mi>vf 

It fl ' M*1 

U'*. ir/ 
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16, "When a part of a contract which, taken by itself, 
can and ought to he specifically performed, 
stands on a separate and independent footmg 
tract another part of the same contract 

which cannot or ought not to be specifically 
performed, the Court may direct specific performance of the 
former part 

Divisitle and mdinsilile contracts — Whenever it is asserted on 
one side and denied on the other that certain obligations between the 
parties are so connected that it would be unjust to enforce one of them 
alone, the first thing to make sure of is whether there is only one con- 
tract or more than one Not that this will always suflice for decidmg 
the dispute, but it will put us on the road to a dccwion Not that the 
prehmmary inquiry will always be simple , it may involve doubtful 
matters of law, construction, or fact , but it must be capable of a 
definite solution 

If there is any contract, there is either one or more than one If 
there is only one it is reasonable to sapposo that the parties intended 
It to be dealt with as a whole and not piecemeal, unless and until the 
contrary is shown In tcchmcal terms, the contract is presumed to be 
entire If there arc more than one, the natural inference is the other 
way, and we shall assume that each contract may be separately and 
independently enforced, unless such a substantial and intimate con 
ne3uon is shown between apparently distmet agreements as ^ ould make 
the obvious construction unreasonable A clear and express statement 
of the parties’ mtention would of course Iea^ e no room for dispute , but 
such a declaration is seldom found These observations may seem 
elementary ev en to baldness , but perhaps a little more attention to 
their substance might have saved some learned persons from futile 
perplexity, for nothing is so apt as the neglect of elementar} principles 
to confuse the discussion of controverted and complicated facts 

Given an entire contract, its nature may be such that onl} part of 
it can, according to the general rules, be enforced by wav of specific 
performance It u ould obviously not be just to enforce that part while 
the other remamed to be performed and could not be effectually con- 
trolled by the Court Further, it is obvious that a court of justice 
cannot order a party to do that which would contrav ene any general 
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law or be a breach of any existing personal duty Hence the carefully 
guarded language of s IG For the better general understanding of the 
subject, we ^\llI now mention some examples of the manner in uhich the 
principles arc applied in English Courts 

English examples — ^It has long been settled la^ that on a sale hj 
auction of an estate divided into lote there is a separate contract with 
the purchaser of each lot, and not the less so if the purchaser of ti\o or 
more lota is the same person , so that, as a rule, a defect in the title to 
one lot will not affect the purchaser’s ohhgation to take another 
Nc\erthelesa there may be facts within the knowledge of both parties 
establishing such a connexion in use and enjoyment bctuccn two 
separate lots as to show that the purchaser bought them for a single 
purpose and w ould “ not have taken the one, had he not reckoned upon 
also haling the other ” Whether such a state of things exists is a 
question of fact to be tried as such in the regular cour&e If this is 
proicd, the failure of the seller to convey the one lot ivill be a ground 
for the buyer to claim to be released from his contract as to the other (io) 
Cases of this kind arc not frequent 

A more usual species is that of a single instrument contuming 
sc%ernl imdcrtaUngs on which the question arises whether thoj arc 
separately enforceable “As a general rule nil agreements must bo 
considered os entire Generally speaking, the consideration for the 
whole and each part of an agreement by one party is the performance 
of the whole of it by tbc other, and if the court is not m a position to 
compel the plaintiff, who comes for specific performance, to perform the 
nhole of it on his part, the Court will not compel the defendant to 
perform his part or any part of the agreement “ (x) Accordingly 
specific performance has been refused of nn agreement to grant a Ic u'<e, 
where the terms includetl the maintenance of a niluay by the lc«sct 
on the land demised {fj) and of a coa cnant in a lease to n]»|>oint a sera ant 
to perfonn specified duties for the benefit of occiijnc rs (:) the«e l^eing 
such undertakings as the Ckiurt could not sujK'rmb nd 

There are kinds of busmcs.s, bow cm r, when tlu. iHt<N and ton''tant 
practice of tho busmc.*’S require n diffcrint construction IMiere in a 

(If) C<w«im«^r A (y) /I WWI r /,i r • (isev ) I 1 JO 

K 70e. 30 I K 330 It* 

{») MflUih IJ. T 

(187;) L,K 8Ch tlj no I Oi 116 
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Single agreement for a builtling lease the land is mapped out m plots, 
and the lessee undertakes to bmid a certam number of houses on each 
plot, and, ^\hcn he has bmlt and finished them to the lessor’s satisfac- 
tion, IS to be entitled to one or more separate leases of the respective 
plot , there it is held that the lessee’s right to a lease of any lot, w hethcr 
m his own hands or in those of an assignee, is independent of the 
performance of the terms as to the other lots In fact a building lessee 
works with capital borrowctl m instalments which he would be unable 
to raise as required if the lender’s security depended on the fulfilment 
of the builder’s obligations over the whole of the property (o) 

Simultaneous agreements by A to sell \\Tiitcacre to B and by B 
to sell Blackacrc to A are not, w ithout more, an entire contract cv en if 
recorded m one memorandum, but ■'evcrablc , and, accordmg to the 
general rule of evidence, extrinsic evidence is not admissible to show 
that an exchange was intended (6) 

“Separate and mdependent foolmg.” — This element is essential 
A contract of sale was made for two plots of land m the same district, 
of the same character, and ncarl> equal m area, without any 
distinction as to the terms and conditions The vendor could not 
make a title as to one of the plots (m fact it belonged to his wife, 
who would not concur) and the purchaser obtamed judgment in the 
High Court of Calcutta for performance as to the other plot with 
abatement of the purchase money The Judicial Committee held 
that there was no evidence of the two plots bemg on a separate and 
mdependent footmg, and that the decision below really imposed on the 
parties a new contract different from that which they had made , 
and the judgment was reversed accordmgly and the contrary judgment 
of the trial judge restored (c) 

Where specific performance is claimed by some o! several pur» 
chasers — ^\^lcre there is a single contract for the sale of immovable 
property b} tbe owner thereof to several persons, specific performance 
cannot be decreed against the vendor at the suit onl) of some of those 


(а) ]\tUinsonv CUnunU {IS12)1j R 
8Ch OG 

(б) Croome v Lediard (1833J 2 Myl A 
K 251 , 30 R R 195 

(c) Knihrut Chandra Dty t IT 


OfoJUini (1923) 60 Cal 700, 751 C 421, 
Oraham v Kruhna CKunder Dey (1924) 
1 R 62 1 A 90 , 52 Cal 335 , 80 I C 
232, AIR 1925 P C 45 
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persons, if the others refuse to ^oia them in claiming peifoimance The 
present section does not apply to such a case (d) 


17, The Court shall not direct the specific performance 
Bar in other of a part of a Contract, except in cases coming 
performance of under one or other of the three last preceding 

part of contract sGCtlOns 


This section appears to be inserted out of abundant caution to 
guard agamst speculative extensions of the jurisdiction Having 
regard to the reason of the thing, and to the language of ss 14, 15, it 
does not seem applicable to a case where all the rest of the contract has 
already been performed Neither can it be used, it seems to override 
an express agreement of the parties (e) As to the jurisdiction to 
restrain the breach of a negative agreement by injunction, notwith 
standing that it may have the effect of enforcing part of a contract of 
which, as a whole, specific performance could not be decreed, see s 57 
of this Act, p 887, below 


18. Where a person contracts to sell or let certain 
Purohasers property, having only an imperfect tit!e 
thereto, the purchaser or lessee (except as 
otherwise provided by this Chapter) has the 
foUoivmg rights — 

(a) if the vendor or lessor has subsequently to the 
sale or lease acquired any interest in the pro 
perty, the purchaser or lessee may compel him 
to make good the contract out of such interest , 
(Ij) where the concurrence of other persons is ncces 
sary to vahdate the title, and they arc bound 
to convey at the vendor’s or lessor’s request, 
the purchaser or lessee may compel him to 
procure such concurrence , 

(o) where the rendot professes to sell unencumbered 
property, but the property is mortgaged for an 

(d) Safiur 1 ahinan y MaharamtntiaavM i olUirl Snpa (1013)1 11 a, I A l-S, 
/Ii'i (1807) 21 Col 832 1111 C 401 ajfit T1 o d -cion was 

(,) Obwrrationo m Stay cf blaje a that tlio allagcd contract woj not proTcd 
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nmoiiiit not exceeding tlio jnirclncc inonc}, nnd 
tlic \en(lor lins in fact onl} n right to redeem it, 
the purcliT^cr nny compel him to redeem the 
mortgngc nnd to obtaiii a con\ejancc from the 
inortgigcc ; 

(d) ^\hcrc the Nendor or Ic'tsor sues for specific 
perfoninncc of the contr'ict, nnd the suit is 
dismissed on the ground of Ins imjicrfcct title, 
the defendnnt has a right to n return of his 
depo'^it (if .'111} ) with interest thereon, to Ins costs 
of the suit, nnd to a lien for such deposit, interest 
nnd costs on (he interest of the \cndor or lessor 
in the propert} agreed to he sold or let 
Contents o! the section — Contrad $nu*t be jKrformal acnmlniff io 
abilUtj at time of jterforiMiw -Suh s (a) is rcill} \cr} pinm justice 
A Fcllcr’a ohligntion is <lctcnninc<l b) tlio contnet he is bound to 
fulfil it if he cm w lien lie is called upon to do so nnd the Court w ill tlicn 
compel him to the full extent of his present nbilit) if it is n proper cise 
for sjKfCiCc performance The seller is likewise entitled to enforce the 
contract if he can make a good title at the proper time {/) 

A man raaj, if he chooses, bind himself to sell that i\hich he has 
not but expects to ha\ e m tune to perform the promise taking the risk 
of failure , m the ease of goods current in the market there is nothing 
out of the waj m this Talk about estoppel in this connexion can only 
make a plain matter obscure AMicn it occurs (f?) it arises from 
confusion between the creation of n personal obligation and the passing 
oi property, a confusion which was common at one time hut should be 
carefully avoided by all students of equity who wish to keep their heads 
clear. 

Purchaser acquiring outstanding title — There is one ease on record 
w here a purchaser attempted to make an unfair use of this rule having 
foimd an objection to the seller’s title, and required it to bo removed, 
which so far was a correct course, he broke off the negotiations and 
bought up the outstanding interest himself, thus making it impossible 
for the vendor to complete The Court would not tolerate this sharp 
{/) ilorttockv 5alfer(180l) lOVes at (y) There is no such thing in Frj on 
p 315, 711 B atp 429 Specific Ferformance 
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s' W conduct on Ins part Amounting to rcpiulntiou bo \-y 

* ‘ entitled to a return of the deposit, though specific performance js 

refused (x) 

The dismissal of a purchaser’s suit for specific performanco is no 
bar to a separate suit for a rctiim of the deposit (y) It is, howe\ er, 
desirable that the right to a return of the deposit should be determined 
in the suit for specific performinee, and if the plaintiff has not in hj5 suit 
for specific performance mode a claim in the alternative for a return of 
the deposit, ho should he allowed to amend the plaint, though tl»^ 
amendment maj be asked for at a late stage of the case [z) But thiN 
cannot be done after the claim for specific performance has been dis 
missed (a 29, p 832, below) or abandoned by the plaintiff himself {a) 
A deposit IS not a penalty, but a payment in part of the purchase 
money, made as a guarantee that the contract will be performed It 
results from this that if the seller seeks to rcco^ er damages beyond the 
amount of the deposit, he must gi\ c credit for the deposit which he has 
retained Thus if it is provided by the terms of a contract that if the 
purchaser should fail to comply with the conditions, the deposit should 
be forfeited to the Aondor, and that the vendor should bo entitled to 
rc sell the property and recover from the purchaser the deficiency 
re sale, the deposit though forfeited, is to be taken into account in 
estimating the loss on a rc sale, and it is to be deducted from the deft 
ciency upon re-salo so as to diminish the deficiency (h) 

19. Any person suing fox the specific performanco d 
^ , a contract may also ask for compensation 

Power to award , * nr in 

compensatwn in for its breach, either in addition to, or i 

certain cases re 

substitution for, such periormance 
If in any such suit the Court decides that speci c 
performance ought not to b e granted, but that there is e 

(x) Ahlesfit Veuny ffaraChandJ)a*i How 827. 851-853, Hmtt ^ 

(I8Q7) 24 Cal 807, Ibmhimbfat y (1881) 27 Oi DiV 80, 0! 

Fle/eTier (IggT) 2l nom 827 {1* BJ. (a) Mam y Sai»oon (1923) n ‘ ^ 
Balvanta v Dira (1800) 23 Bom GO I A SCO, 111 I C -llS, ^ ^ ' 

CO-CI r C 203 And»cothegcnoralMPO»"*°^ 

(y) Faraftfjodan v Pentmtoduht (1001) of the jun«lietion under thu * 

27 Mad 380, Munm Bobu y Auntrar UarrIationtoFn£li'hla’^#trr 
Aamfa iJinjA (1923) 4S All 178, 72 I C (6) Ociewdrn v //eflly(1853)l 

Sr,. A r R I923An 121 -185, Thf ^ fUareTaUl 

(t) Ibmhimfihni y ritttJkrr (1807) 21 mtoj (JOH) 33 U/id /»J. 2^5 ® " 
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contract between the parties which has been broken by the 
defendant and that the plaintiff is entitled to compensation 
for that breach, it shall award him compensation accordingly. 

If in any such suit the Court decides that specific 
performance ought to be granted, but that it is not sufficient 
to satisfy the justice of the case, and that some compensation 
for breach of the contract should also be made to the plaintiff, 
it shall a\\ard him such compensation accordingly. 

Compensation awarded under this section may be 
assessed in such manner as the Court may direct. 

ExjpXanation . — The circumstance that the contract has 
become incapable of specific performance does not preclude 
the Court from exercising the jurisdiction conferred by this 
section. 

Jlln^lralioni 

of tlic* second pnrngtapli— 

A contracts to sell a hundred mounds of rico to 11 U brings o suit to 
compel A, to perform tho eontract or to pay compensation The Court » 
of opinion that A has made a %altd contract and his broken i(, without 
czeuse, to tho injury of B , hut thit specific performance is not tho proper 
remedy It shill nwird to B such compensation as it decnti just 
of the third paragraph— 

A contracts with B to sell him a house for Its 1,000, tho price to bo 
paid and tho possession gircQ on the 1st January', 1877. A fails to perform 
his part of the contract, and B brings his suit for specific performance and 
compensation, which is decided in his favour on the 1st January, 1878 The 
decreo may, besides ordering specific performance, award to B compensation 
for any loss which he has sustained by A ’a refusal 
of the Evplination — 

A , A purchaser, auca B , his vendor.for specific performance of acontmet 
/or the sale of a patent Before tho bearing of the suit tho patent expires 
The Court may award A compensation for the non performance of tho 
contract, and may, if necessary, amend the plaint for that purpose 

A sues for the specific performance ofa resolution passed by the Directors 
of a public company, under which bo was entitled to hare a certain number 
of shares allotted to him, and for compensation for the non performance of 
the resolution. All the shares bad been allotted before the institution of the 
suit The Court mav, under this section, award A compensation for the 
non performance (e) 

Frame of the section. — The particularity of the language i> due to 
the fact that the jurisdiction to award damages was in the English Court 

(e) Ferytiidi r. irtfjwn (186G) L, R. 2 amendment by statute, which gave only 
Ch. 77, ahows the imperfection of the old a strictly alternative power to award 
English Chancery jurisdiction even after damages. 
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S. R. A. purchaser, nor any conduct on his part amounting to repiiflnhoii he is 
Ss. 18, 19, to a return of the deposit, though specific performance is 

refused (x) 

Tho dismissal of a purchaser’s suit for specific performance is no 
bar to a separate suit for a return of the deposit (y) It is, hoireier, 
desirable that the nght to a return of the deposit should be determined 
in the suit for specific performance, and if the plaintiff has not m liis suit 
for specific performance made a claim m the alternative for a return of 
the deposit, he should be allowed to amend the plaint, though the 
amendment may be asked for at a late stage of the case (s) But this 
cannot be done after the claim for specific performance has been dis 

missed (s 29, p 822 , below) or abandoned by the plaintiff himself (fl) 

A deposit is not a penalty, but a payment m part of the purchase 
money, made as a guarantee that the contract will be performed B 
results from this that if the seller seeks to recov er damages bej ond the 
amount of the deposit, he must give credit for the deposit iihich he has 
retained Thus if it is provided by the terms of a contract that if th^ 
purchaser should fail to comply n ith the conditions, the deposit shouh 
bo forfeited to the \cndor, and that the vendor should bo cntitlci to 
re sell the property and recover from the purchaser the deficiency uptni 
re sale, the deposit though forfeited, is to be taken into account m 
estimating the loss on, a rc sale, and it is to be deducted from the t o 
ciency upon re sale so as to diminish the deficiency (6) 


19. Any person suing for the specific performance of 
, a contract may also ask for compensa ion 

PoTrer to award jj i. «« +n OT in 

compensation in for its breach. Cither in. adcution 

certain cases , . , f 

substitution for, such performance 

If in any such suit the Court decides that speci ic 

performance ought not to be granted , but that thcrc ^ — 

(r) Alot.esh\ Dass\ V IlamChnnd Bom 827, 851-8 j2. 

(I897j 24 Cal 897. JbrahmNai v (1884) 27 Ch Dir 89 01 
Ftelefier (1897) 21 Bom 827 [F B], (n) Mamn r Sassoon (19- ) 

BalvanM v Btra (1899) 23 Bom Bf I A 3G0, lU I C 413, A ' 

C(MJ1 n C 208 And see tho general 

(y) Fflronjoeian r PeniTritodula (1901) of the jiiris<liction under ^ 

27 JIad 380, ifunnt Balm t /Tmuwir its relation to I ngli'h law at pp-^ ^ 

Aomta (1923) 45 All 378 , 72 I C («-) Oclendfn v //«n/y{18^v 
SC, A I n 1923An 121 187, The 1 

(r) Ibnhimbhai v FUtehrr (1807) 21 


Mmi (1911) 38 Vad 801 j i 
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contract betA^oen the parties which has been broken by the 
defendant and that the plaintiff is entitled to compensation 
for that breach, it shall award him compensation accordingly. 

If in any such suit the Court decides that specific 
performance ought to be granted, but that it is not sufficient 
to satisfy the justice of the case, and that some compensation 
for breach of the contract should also be made to the plaintiff, 
it shall a^\a^d him such compensation accordingly. 

Compensation awarded under this section may be 
assessed in such manner as the Court may direct. 

Exphnaiion . — The circumstance that the contract has 
become incapable of specific performance does not preclude 
the Court from exercising the jurisdiction conferred by this 
section. 

lIMratiom 

of the second pangrapU— 

A contracts to sell a hundred maunds of rico to 11 B brings a suit to 
compel A to perform the contract or to pa> compensation The Court Is 
of opinion that A has made a aalid contract and lias broken it, anthoiit 
ezense, to tho injury of B , but that specific performance is not the proper 
remedy. It sh-ill award to B such compcnsaiion as it deems just 
of the third paragraph — 

A contracts with B to sell him a house for Its 1,000, the price to bo 
paid and the possession giren on the Ist Januarj , 1877 A fails to perform 
his part of the contract, and B brings lus suit for speciiic performance and 
compensation, nhich IS decided m his favour on the Ist January, 1878 The 
decree may, besides ordenng specific performance, award to B compensation 
for any loss which he has sustained by A 's refusal 
of the Explanation — 

A , a purchaser, sues B , his vendor, for specific performance of acontpact 
for the sale of a patent Beforo tho heanng of the suit the patent expires 
The Court may award A. eompcnsalion for the non performance of the 
contract, and may, if necessary, amend the plaint for that purpose 

A sues for the specific per/ormsocc of a reisolutionjiaased by the Directors 
of a public company, under which ho was entitled to have a certain numbi r 
of shares allotted to him, and for compensation for the non performance ol 
the resolution All the shares had been allotted before the institution of tlie 
suit The Court may, under this aectiOD, award A compensation for the 
non performance (c) 

Frame o! the section. — The particulantj of the hoguago n due to 
the fact that the jurisdiction to award damages was in the Koglish Court 

fc) Ferffwon v. WtUon {ISPGJ LBS amendment by statute, which gave only 
Ch. 77, shows the imperfection of tho old a rtnclly alternstive power to awanl 
English Chancery jnnsdietion even after damages. 
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of Chancery a statutory novelty dating from about the middle of the 
nineteenth, century There n no such question of limited jurisdiction 
m India as those which troubled courts of equity in England, and the 
explanation makes it clear that English precedents of that kind are 
holly inapplicable 

Damages may he awarded though not asked for.— Where the cise 
for specific performance or injunction foils, the Court may itself award 
damages or order an inqiury as to damages, though no damages be asked 
for in the plaint (d) 

Explanation — This does not mean that a plaintiff is at liberty to 
proceed with the claim for damages after making specific pcthrmiincc 
impossible by his own act since the commencement of the suit (e) 
Under Indian procedure a plaintiff who claims specific performance or 
damages in the alternative may elect between the two remedies at any 
time dow n to the hearing it he is not otherwise in default { / ) 

Subsequent suit for dainties —The dismissal of a suit for specific 
performance or for an injunction is a bar to a fresh suit for damages in 
respect of the same cause of action (p) 


20. A contract, otherwise proper to bo specifically 
Maidation of enforced, may be thus enforced, though a 
damages not a bar Dumcd ID it as thc amount to bc paid 

to speciftc per ^ 

formanco casc of its breach, and thc party m default 

IS willing to pay the same (h). 


JUustmlmn 

A contracts to grant B an under lease of property Iield by A under 
0 and that ho will apply to C for a license necessary to the validity of the 


(d) Krishna Aiyar V Shananna (IQl'S) 
25Mad I. J 610, G17. 17 I C 417, 
Calhafiji y Aarst (1805) J£) Boro 701, 
770, Arija rradethal Pfi/iniJJl>SaWov 
I^hcrt JIaHl^24) 5 Lab COO, S3 I C 
1017, Ain 1024 Lab 713 
(tl Utp^ait V Case (1SS5) 2S Ch 
I>iv 350 the details depend on rnglwh 
\roce<luro and praetiee# bot the prin 
ciple IS in"tnieti>c, see eoronjenta In 


the rnso next cited 

(/) Karsmdaa Aahdas v Cfihnfalal 
(1923J 48 Bom 251,77 1 C 
275, A I B 1021 Bom 1U> 

(y) &C0 6 29, p 822, below 
(A) Cp Bissessar Boss Daja V la* 
fiscal 238 107 1 C 25, A I n 1028 

1* C 27, the jud;jinent of tl 0 
Committee j rooeeded wtofly on Ifio con 
struct Ion of the aRTwnent 
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under loa«c andthitt if the liccn*<»h not procured, A wilIpnyB lU 10000 
\ refuses to apply for Ihe liofn«c an 1 offer* to p'^y B the B* 10 000 B 
ij ncrcrthc1cs« entitled to hare the contract •pccifcnilycnforrc'l if C cons‘'nts 
to pirc the Iiecn«e 

[loay T Boimnj (18C4) 311 Bear AM, 140 B B 272 ] 


Penalties and damages — ^Thia poction i^ nnl\ remote!) conncctctl 
tvith the gonenl rule as to ron«equcntnl pomlties and liquithtod 
tltnnges ns to t\hich Fee I C A , a 71 It does not touch the else of 
an express contnet gmng an option to the promisor If on the true 
construction it appears that such is the contnet it will he enforced 
according to its terms 

Liquidation of damages not a bar to specific performance — TJie 
principle of this section applies also to injunctions Thus if n case be 
a proper one for an injunction the fact that the contnet contains a 
proMsion for a pcnalta for its non performance is no bar to an award 
of relief by way of injunction (i) 

(6) Contracts teJneh cannot be specifically enforced 
Contracts not 21 « Thc following contMcts caniiot be 

i^ificallyen orec enforced - {f) 

(a) a contract for the non performance of wlncli 

compensation in monc} is an adequate relief , {1) 

(b) a contract wbicb runs into such minute or 
numerous details, or winch is so dependent on 
the personal qualifications (f) or \ohtion of tlie 
parties, or otherwise from its mtiire is such, 


(i) Madras Jly Co r Butt (ISOl) 14 
Jlad 18 22 

(j*) This, of course does not affect 
srh&terer right may e^ist to pursue any 
other remedy Budh Sagar v Bishan 
Saha> 47 All 327, 861 C 654, AIR 
1925 All 366 

(I) Thu seems too plam for any mu 
understanding but see Bamjt v Jtao 
Aithoretingh L R 56 I A 280 117 

1 C 1 , A I R 1929 r C 190, where 
the case bad been confused in the courts 
below by chaiges of imfaimeas and 


extortion 

(0 Words equiTslent to I shall con 
xey to you (the original was la Tamil) 
do not imply that the nndertaling u 
limited to the joint lifetime of the 
parties Munuateami Bayuduv Sagala 
guna Xayudu 49 Mad 387, 391, 100 
I C 399 , AIR 1926 3Iad 699 But 
thu u really a mere question of construe 
tion and has nothing to do with any 
spccul rule of law or procedure Being 
alire is not a personal qualification 

50 
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S^s S 20 ^ Statutory no\eIty dating from about the middle ol the 

nineteenth century There js no such question of limited jurisdiction 

m India ns those which troubled courts of equity in England, and the 
explanation makes it dear that English precedents of that kind are 
wholly inapplicable 

Damages may be awarded though not asked for.— "lYhere the case 
for specific performance or injunction fails, the Court may itself award 
damages or order an mqmry as to damages, though no damages be asked 
for in the plaint (d) 

Explanation — This does not mean that a plamtiS is at hbertj to 
proceed with the claim for damages after making specific performance 
impossible by his own act smee the commencement of the suit (e) 
Under Indian procedure a plamtifi who claims specific performance or 
damages m the alternative may elect between the two remedies at any 
time dow n to the hearing if he is not otherwise m default ( / ) 

Subsequent suit for dams^es —The dismissal of a suit for specific 
performance or for an mjunction is a bar to a fresh suit for damages in 
respect of the same cause of action (y) 


20. A contract, othernise proper to be specifically 


Liquidation of 
damages not a bar 
\t> xivt 

formance 


enforced, ma) be thus enforced, though a 
sum. be named \n it as the amount to be paid 
in case of its breach, and the party in default 


IS willing to pay the same {h) 


JKuttraiitm 

A contracts to giant B on under leaso of property held by A under 
C and that ho will apply to C for a license necessary to the validity of the 


(d) hrtihna Atyar V 5Aflmanna (1012) 

23Mad L J CIO. 017, 17 1 C 4^7, 
CaUianji v Aarsi (1895) 19 Bom 7M, 
770, Arya Pratitshak Prilinu/AifiaMov 
J^hoTt fi Lab CC©. 83 I C 

KM“ A I a 1021 Lab 713 

(e) lltpyrate v Ca$f (1805) 28 Ch 
Div 35ft the details depen 1 on I nglwh 
j roce<lun« and prticlice, but th* jtin 
cipie 14 in^tnictire, sc<* comment* in 


the case next cited 

(/) Kariondoa Italida* T OAAo/'ifal 
J/oficAand (1D23) 48 Bom 259,77 1 C 
275, AIR 1921 Bom 110 
(p) Spoa 29 p 822, below 
(A) Cp Pissfsiar Dasi Paja v la* 
55Cnl 23S 107 I C 25 , A I R 192S 

r C 27 , tho judgment of ti o Judicial 
Committee jroeeeilpil wholly on the eon 
atniction of the agrrement 
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underlease and that if the license u not procured A will pay B Rs 10 000 
A refuses to apply for the license and oBcts to pay B the Bs 10 000 B 
IS nererthcless entitled to hare the contract specifically enforced if C consents 
to give the license 

[LmQT Boimnj (1864)33 Bear 685, 140 R R 272] 


Penalties and damages — ^This section is only remotely connected 
with the general rule as to consequential penalties and hqmdated 
damages, as to which see I C A , s 74 It does not touch the case of 
an express contract giving an option to the promisor If on the true 
construction it appears that such is the contract it will be enforced 
accordmg to its terms 

Liquidation o! damages not a bar to specific performance —The 
principle of Ihis section, applies also to injunctions Thus if a case be 
a proper one for an injunction, the fact that the contract contams a 
pronsion for a penalty for its non performance is no bar to an award 
of relief by way of injunction (t) 

(6) Contracts uhch cannot be speunfcalhj enforced. 
Contracts not 21. The foUot^ing Contracts cannot be 

B^eificftlly enforce 

(a) a contract for the non performance of which 

compensation m money is an adequate relief , (il) 

(b) a contract which runs into such minute or 
numerous details, or which is so dependent on 
the personal qualifications (Z) or \olition of the 
parties, or otherwise from its nature is such, 


(i) Madtxi$ Jly Co y Euil (1S91) 14 
Mad 18,22 

(j) This, of course does not affect 
whatever nght may eviat to pursue any 
other remedy Budh Sayar v BisAaa 
5aArti,47All 327 SCI C 654 ^IR 
1925 All 3fC 

(1) This seems too plain for any mis 
understandmg but tee Pamjt r Rao 
Rfhorttingh L R 6C I \ 2SO 117 
I C 1 , A I R r C 190 where 
the ease had been confused m the courts 
below by charges of unfairness and 


extortion 

(f) Words equivalent to I shall con 
vey to you (the ongmal was In Tamil) 
do not imply that the ondertablng is 
limited to the jomt lifetime of the 
parties 2l/unu«trami \ayvdu v Sagah 
gvM Noyvdu 49 Mad 387 391 100 

I C 399 AIR 1920 5Iad C99 Bnt 
this 13 really a mere question of construe 
tiOQ and has nothing to do with anv 
special rule of law or procedure Being 
alive IS not a personal qualification 
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[Pans ChocdaU Co r Crystal Palace Co (l8o5) 3 Sm AG 119, 107 
II II 49 tho reason adopted uithoillustratiomvas not the only one] 

to(d)— 

A andB contract to become partners m a certain bosmess the contract 

not specifying the duration of the proposed partnership Thu contract 
cannot be specifically performed for, if it srero so performed, cither A or B 
might at once dissolre the partnership 

[5co/t V Pajment (18C3) L R 7 Fq 1J2 It may be othonnsc it the 
partnership is for a defined term Endian I v Curltry (1844) 8 Bear 129 
GSR R 39] 

to (e) — 

A IS a trustee of land with power to lease it for Keren yean He enters 
into a contract with B to grant a lea*e of tha land for serea years with ft 
co\ enant to renew tho lease at the expiry of the term Thu contract cannot 
1)0 specifically enforced 

Tho Directors of a company bare power to sell the concern with the 
sanction of a general meeting of tho shareholders 

They contract to sell it tnthoat any such sanction Thu contract cannot 
be specifically enforced 

Two trustees, A and B • empowered to sell trust property worth a lakh 
of rupees, contracttoscllittoC forRs 30 000 The contract w eo disadvan 
ta^sCous as to he a breach of trust C cannot enforce its specific performance 

The promoters of a company for working mmos contract that tho com 
pany, when formed, shall purchase certain mineral property They take 
no proper precautions to ascertain tho value of such property, and in fact 
agree to pay an extravagant price therefor They also atipufato that tho 
s endors shall give them & bonus out of the purchase money This contract 
cannot bo specifically enforced 

[JJorilocJix Suller am) 10 Vts 292, TR R 417 suggested tie firat 
and third paragraphs Tho second and fourth state plam eases of breach of 
trust or fiduewry duty ] 

to (f) — 

A company csuting for tho solo purpose of making and working a 
railway contract for tho purchase of a picco of land for the purpose of erecting 
n cotton mill thereon TIiu contract cannot be specifically cnlorccd 

[ThuisthcsunplifiedtypoofBnftgrccmcDt ultra vires ' SiichBimpticity 
hardly occurs m practice ] 

to(g>- 

A contracts to let for twenty one years to B tho right to mo aach jwrt 
of a certain railway oiado by A os was upon B a land and that B shoul 1 
w- «!.« wT>nii> 1 nn on Certain terras an I 
ahoul 1 
Drmanci 

of this contract must bo refused to B 

[Blaelfttv Dales 11865) I R I Ch U7 has supplied tho facts ] 
to (h)— . 

A contracts to pay on onnmt> to B for the lives of C an 1 D R turns 


Diversity 0l cases included —It is ntlicr unfortimntL tint tins 
pcction nnd lli<* illusfritionsdonot moro cloarlj distinjjutsh coses ttlicrt 
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there is a contract binding in law and enforceable, only not by specific 
performance, from those where there is no contract at all. Cases under 
sub-sections (a), (b), and (g) belong to the former class ; cases under 
sub-sections (c), (d), mostly but — ns the illustrations show — not wholly 
to the latter ; cases under (c) and (f) may belong to either, according as 
the promisor has or not made hintself personally liable besides purport- 
ing to bind beneficiaries, or a principal, whom he had no authority to 
bind ; (h) was probably intended to apply only to eases of common 
mistake, or the failure of a fundamental condition, going to the root 
of the contract, but its terms arc wide enough to cover a partial failure 
of consideration. But perhaps the use of the W'ord ‘ contract ’ in the 
enacting part was meant to exclude all cases of wholly void agreements, 
though it is hard to see how ‘ a contract the terms of which the Court 
cannot find with reasonable certainty ’ can escape being an agreement 
void for uncertamty under s. 29 of the Contract Act. 

In clause (d) the word ‘ revocable ’ is inaccurate ; it should rather 
have been ' determinable.* There is no such thing as a revocable 
contract of any kind. But for the illustration, one would have thought 
tlie draftsman bad in mind such eases as Moorhoiise v. Colvin (p), where 
the alleged promise amounts only to an c-xpression of intention to do or 
give what the promisor himself thinks proper. 

The fixed limit of time laid down by clause (g) docs not correspond 
to any rule or presumption in English law. It should be needless to 
remark that on agreement which is to be performed within three years, 
or one, or once for all and immediately, may, nevertheless, on one of the 
other grounds enumerated, be such as the Court will not order to be 
specifically performed. 

Cfause (ej is in truth a particufar case under a more general prin- 
ciple which is not explicitly asserted in the Act, but of which the justice 
and necessity are obvious. The Court cannot order a performance that 
would be a punishable offence, or contravene any statute or public 
regulation made by lawful authority, or be wrongful against any third 
person. The case of A. makmg incompatible agreements with X. and 
y. has been considered at p. 45, above, under s. 6 of the Contract Act. 
As to unlawful agreements in general, see the commentary on I. C. A., 
8. 23, pp. 145 sqq, above. 


(j>) (1881) 1 Bear. 311 ; 92 R. R. 452. 
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Clause (a) Where compensatton m money is an adeguate relief — 
‘ Jill ordmarj contract to lend or borro\\ money, A\liother on security 
or otherwise, conics 111111111 tlu^ ciUigory But suppo mg money his 
already hoen adi aiicoil and the borrou cr refuses to c-ucufc 1 mortgi?e 
noconling to the agreement, tbo lender w ould npp irentl) be prepuliced 
if the loin M erL to remain mthoiit secunti, and it is difliculfc to see wh it 
difftreuct it iiould make in this respect iiliethor tlic entire loin had 
been ndi anced or onl) a portion, if 111 the latter ca«c the lender has hetn 
road) and Milling to ad\ nice the rcmaiiung sum according to the agree 
lUcnt Oil the other hand, if the loin Mas Inhlt to he rtp ud it once 
and fho borrou er is Milling to pij it off, thtrt- muiiM be no ob;cct in 
decreeing specific iierformancc lu such a ci'sc’ (g) Mhtrc mono) 
promi'>cd IS a lom b} 1 mortgigee is not luli lutcd m full, the mortg igor 
IS onl) cutitlc^I to rtcoi cr, if anj’thing, damages for non pijiuent of the 
bilanco , he cimiot sue for specific jierfornnnce of the agreement to 
lend the full ^um pronu <k 1 (r) Svc I C V , s 39 , notes under the heid 
" Di«ibled lum^clf from performing, p 285 , nboic Vu agreomont 
to gnut a IxfMin in hfalabir is not nflcctctl b) fins chiLO, being m 
'substance not for lending but for 1 mcU knoMii hmd of tenancy (s) 
Clause (b) Contracts nnoliing pci^onil «ir\ices ciimot bt 
«pccific,ill) enforced (0 «cc the first thrio illustrations of cl (b) 
Sinnlarlj no specific performance cm be decreed of n coutnet to gi\ l ui 
mirriage («) Contriicts b> which n p\rt> thervto agrees to execute 
Morks Mhich the Court ciuuot supennteud cannot he ‘?j>ccificnll) 
enforced Soitinshclduhere I agreed to «:c// /ns prt>|)erO connisfing 
of a budding and mcint land to B , and B ngned to build a temple on a 
l>ortiouoftholnudnudto«ccurcniioimuit) to A and his wife (i) Sec 
al o notes to s 12 , ‘ Contnets to execute building or other MorU,’ 
p 7 Gl,aboic _ 

( 7 ) Vfertal A»»t kforti > i i/Arrt^ini C 

(I91‘') 41 Ha 1 'olfttl 9"t> 4J J C ( ) JA rtlS y»l l-nnirt \ NuOi 

.91 SaalA t/ncan Ctf Hf vnnan ChtU^ar, Iti 1 Cl. \ I I 

» n omnyon ll'SOsl \ C 309 I0.i1 Mad 17' 

(r\ rhvlChinls CA>»t Vaf(!*M)s)31 (f) CAarun r J altjJ (1013) 


Ul 2o.'. 

Xfnettt TrrrttcrtsC 

4iCii 10 33 eoi C 1" 

IJl T ICol if 

n fl'in-'l V C 301 

(m) ih itr nrtf f/ ' »"» * 

Xnal tmn\ i 

'in-, fill (JS'I) - M>d 


“I J > 

S^filA /XirxB>f (liP) 

(l) 1 \ / 1 1 {•*' M 

3IM\1 I 1 11- 

4 r t Ul 4* 

- II. 1 4» 

< u/ 1 > V,f, ^,1. 

11 S (l>tt)43L4l 
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Clatiso (c) Where the terms cannot be ascertained with reasonable 
certainty — ^l\Tiere by the terms of a kabuliat the Go\ernmcnt agreed 
to construct large and small embankments, and to excavate the silt of 
khals and close the mouths of the khals the Court refused at the suit of 
the lessee to j»ass a decree directing the Go\ emment to cany out those 
orks (te) The mere difficulty, howe% er, in fismg the terms of a con 
tract, IS no ground for refusmg specific performance In a case where 
the contract was that if the lessees wanted more land for the purposes of 
the lease, the lessors should let such land “ at a proper rate,” the 
Judicial Committee of the Privy Council, dissenting from the view 
taken by the High Court of Calcutta that it u as impossible to determmo 
n hat u as a reasonable rate said ‘ Their Lordships cannot think that 
in the present case the Court, upon a proper inquiry, would have been 
unable to determme it There might have been considerable difficulty 
m fixing the rate , but difficulties often occur m determining what is a 
reasonable price or a reasonable rate or m fixing the amount of damages 
which a man has sustained under particular circumstances These 
are difficulties which the Court is bound to overcome ”(r) See 
I C A s 29 p 228 above 

Mutuality —Specific pecfotiuancc cannot be granted of a contract 
uhich can be enforced at the option of only one of the parties In a 
modern ease n contract uas entered into b) the guardian of a Malio 
medan minor for the piirclia'>c of immovable propertj on behalf of the 
minor The suit uas brought to enforce sjiecific performance against 
the vendor The Judicial Comimttce held that specific performance 
could not be decreed of such a contract Tbcir Lordships said The> 
are of opinion that it is not within the coinpettnco of a manager 
of a minor’s estate or vvatlnn the competence of a guardian of a minor 
to bind the minor or the minor s estate b^ a contract for the purchase 
of immovable property, and thc> ore further of opinion that as the 
imnor m the present case was not bound by the contract there was no 
mutualit}, and that the minor who has now reached his majorit) 
cannot obtam specific performance of the contract It is immaterial 
that the purchase vras adv antageous for the minor (p) 

(if) CAunJer > The Cciltrlor oj lO'llI BCal'ilW 

J/itfflfl/xiK (1S“&) 3 CaJ •161 (j») J/ir Stincar/tn V FalXmJJt* 

(j) The \tv Lferihoon CoaJ Ctf , UJ itahomed Chotnlhart (iJll) L. P 30 

\ Boloram ilahata L II 7 I \ I A 1. 33C*1 332 13 I C 331 
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Minors and specific performance.— See notes above under the head 
“Mutuality,” and notes to 8 Hof the I C A under the head “Specific 
performance,” p 76, above 

Contract to refer to artiitration.— The last clause of s 28 of the 
Contract Act is somewbat similar to tbe last clause of tbe present 
section The former clause has been repealed by the Specific Relief 
Act except m certain Scheduled Districts where the Specific Relief Act 
IS not m force 

The last clause of the present section does not apply unless (1) there 
IS a contract to refer a controversy to arbitration, and (2) the plamtifl 
has refused to perform it 

“ Contract to refer a controversy to arbitration ” — The contract the 
existence of which will bar a suit under the circumstances contem 
plated by the present clause must be an operative contract and not a 
contract broken up by the conduct of the parties to it Thus where 
nothing was done by either party under the agreement to refer, in one 
case for more than a year (z), and m another for more than three 
years (a), it was held that tb ^ agreement was no bar to the suit Upon 
the same prmciple, where the plaintifi purports to Wlthdra^^ from a 
submission, but no steps arc taken by the defendant to enforce the 
submission by proceedmgs under the Code of Civil Procedure, it is 
tantamount to an acquiescence by the defendant m the ^vlthdra^^al, 
and the agreement to refer is no bar to the plaintiff’s smt (6) Similarly 
where the arbitrators refused to act and no action \\ as taken by either 
party for se\ en years to enforce the agreement, it was held that the 
a‘Treement was no bar to a smt respecting matters comprised m the 
agreement (c) 

A submission may be revoked for good cause {d) Therefore, w here 
a plamtiff alleges m his plaint that he rc\ oked the submission and states 
the grounds, it is the duty of the Court to inquire whether the subinis 
6ion was re\oked m fact and whether there were good grounds for the 


(z) Tahal T liisheshar (18S0) 8 All 
C7 

(a) Alina Pat v Sfitotxiran Jai (1882) 
2 All V CS 

(t) V Cursandai (1880) 11 

Bom 100 

(e) Pam Kumar v jajmehan (1011) 


33 All 315, 01 C 80 

(d) A BubmiAsion in casci goiom«l Ij 
the Arlitmlion Act, 1890, cannot l-o 
rc^otwl except Ij lca>o of tbo Court 
unle<u a difltrent Intention h exirciw^f 
therein kx # 5 of the Act 
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rc%ocation The Court should not without such inquirj hold the suit 
birred under this section (c) 

“ lias rejmed io perform tt ” — ^Thc mere fact of filing a suit is not 
tantamount to a refusal to perform the contract u ithm the meaning of 
this clause , it must be shown that the plaintiff has refused to refer to 
irbitrition (/) 

“ Shall bar the suit •— The wording of this section is wide enough 
to coicr contracts to refer anj matter which can legally be referred to 
arbitration One of such matters is a suit proceeding m Court ” (g) 
Therefore, where the parties to a suit refer the matters m difference 
between them in such suit to arbitration, the further hearing of the suit 
will be barred under this section (A) See the Code of Civil Procedure 
lOOS Sch II, para J (2) 


(c) Of the Discretion of the Court 
22. The jurisdiction to decree specific performance 
Discretion «s to discrctionarj , and the Court is not bound 
decreeing specific to grant such relief merch because it is 

performaacc i f i t » < ^ 

lawful to do so, but the discretion of the 
Court is not arbitrary but sound and reasonable, guided 
by judicial principles and capable of correction by n Court 
of Appeal 

The following are eases in which the Court ma} properly 
exercise a discretion not to decree specific performance 

I ^Vhere the circumstances under which the contract 
IS made are such as to give the plaintiff an unfair advantage 
over tlie defendant, though there may he no fraud or 
misrepresentation on the plamtill s part 

Ittas mUoM 

(a) A a tenant for life of certain property, asssigns his interest tl cm i 
to B C contracts to buy and B contracts to sell that interest Before 
the contract is completed A rcceiTes a mortal uijory from the effects of 
which he dies the day after the contract u executed If B and C were 
equally ignorant or equally aware of the fact B u entitled to specific per 


(e) Bantidharv <Silal Prasad (1906)29 
All 13 

(/) Koomud Chundtr X Chunder Kant 
(1879) 5 Cal 49S pahal x linhuhir 
(1835) 8 All 57 


(y) Sheoambar x Deodat (1887) 9 All 
168 170 171 

(X) ShtoDalx 5Aco jSAanter (IOOj) 27 
AIL 53 Salig Fam ^ Jhunna Kvar 
(188'>)4AIl 546 
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formance of the contract If B lineTr the fact, and C did not, specific 
performance of the contract shonld bo refused to B 

[EJlard V lord UandaffilSm, Ireland) 1 Ball i, Beatty, 241 , 12 R R 
22, the tenant for iifo’s condition was in fact \7ithm the sellers special 
knowledge which la not noticed m Chitty J s critical remarks in Turner \ 
ffreere [1895] 2 Ch atp 209 Qu whether it was not really a case of fraud 
This illustration, anyhow, adopts Hlard v Lord IJandaff to its full extent ] 
(bj A contracts to sell to B the interest of 0 m certam stock m trade 
It IS stipulated that tho sa/o shall stand good eren though it should turn out 
tliat C ’a interest is worth nothing In fact, the value of C 's interest depends 
on the result of certain partnership accounts, on which ho is heavily m 
debt to his partners This indebtedness is known to A , hut not to B 
Specific performance of the contract should bo refused to A 

[.Jmi/A r //orristwi (1857) 2C L J Cli 412, 112 R R 412 Thesalois 
voidable ] 

(c) A contracts to sell, and B contracts to buy, certain land To 
protect the land from floods it is necessary for its owner to maintain an 
c\pen3ive embankment B docs not know of this circomstance, and A 
conceals it from him Specific pcr/ormaflce of the contract should bo refused 
to A 

[SAirfey V Stfa«o«(178o) 1 Bro C C 440 no reasons reported “In 
dustnoua concealment ’ of conrso amounts to fraud } 

(d) A 'a property is put to auction B requests C , A 's attorney, to 
lid for him C does this inadvertently and in good faith Tho persons 

« « It . .V wk 1 % IS a mere puffer 

price Rpecifie 


{Addtlional Illuslration — sells a leasehold housc to B , and in answer to 
B s inquuy states m good faith, but by inadvertence, that no notice from 
the landlord has been served or ’ > t ~ ..•~i 

requiring certain dilapidation" 

A 8 knowledge, nflectiog tho 

13 material, and A is not entitled to specific performance, oven though in tho 
circumstances B may not be entitled to rescind tho contract Lodge 

[lD23]Ch 350] 

II, Wiiere the performance of the contract a\ou1(1 
involve some hardship on the defendant which he did not 
foreseCj uhereas its non-pcrfoiraancc noidd m\oIvc no sucli 
hardslup on the plaintiff. 

JllHUraiiont 


Iiio jears, to sell tho land to 
would operafo eo harshly oo A 
performance in faiour of C 


C Here, 'Uo luioatiuk . v 
, that tho Court will not compel its apccifio 

’**-•> ioriguUrrcp<irt wo 


in a corilraet to 

Iho tnijt-csnlo lo 1) , «n.l pinmMy ijuuiralo llio 

lonv incuml ramw t« which it sulyct TJi purcliv«e rooiO 



Tin '^I’j-cinc ni-Lii-i' ACT, 1877 


nearly enough to discharge those mcumlnnccs, though, at tho date of tho j 
contract, tho vendors believed it to bo sufficient Specific performance of 
the contract should be refused to D 

[jrefyirooJv lrfam»(18t3)f»Beav COO, C3 U R 195] 

(g) A , the ornicr of an estate, contmeta to sell it to B , and stipulates 
that he, \ , shall not be obhgeil to defne its liotindar} Tho estate really 
comprises a aaluablo propertj, noibnoun tocitl er to bo part of it Specific 
performance of the contract should be refused to R , unless ho uaivcs his 
chim to the rmknown property 

[Simplified from Baxtniah \ Stah (1851) 19 Bear COl , 105 R R 261 ] 

(h) A contracts uuth B to sell him certam land, and to make a road 
to it from a certam railivaj station It is found afterwards that A cannot 
make tho road without exposing himself to litigation Specific pcrfonnanco 
of the part of the contract relating to the road should bo refused to B , even 
though it maj be held tliat he is cntitle<l to spivific pcrforraanco of the rest 
w ith compensation for lo«s of tho road 

[i’rflcociLT Penaon (18iS) 11 Bear Jo5, SJ R 1, 19J ] 

(0 \ , a leasee of mines, contracts with B , hu lessor, that at auy time 
iluruig the contmuance of tho lease B may give notice of liis dcsiro to take 
the machmery and plant used in and about the mmes, and that he shall 
have tho articles specified in his notice delivered to him at a valuation on 
the expiry of the lease Such a contract might bo most lojurious to the 
lessee 8 business, and specific pcrfonnanco of it ahould bo refnsed to B 

[Talbot V Ford (1842) 13 Sim 173, 60 R R 31-f If the notice bad 
been limited to a presenbod short time before thcend of the lease the covenant 
would bo reasonable ] 

(j) A eontnets to buy certain land from B The contract is silent as 
to access to the land No right of uay to it can be shown to exist Spocifie 
performance of the contract should be refused to B 

[Dtnne r Ltjhl (ISo?) 8 D M 1 G 771 lU It R 323 ] 

(k) A contracts with U to buy from B s manufactory and not eUewhcro 
all the goods of a certam class used by A m his trade The Court cannot 
compel B to supply the goods, but if be does not supply them A may bo 
nuned, unless ho is allowed to buy them elsewhere Specific performance 
of the contract should be refused to B 

[Apparently suggested by Z/iffj V Croff (1845) 2 I’li CO, 78 R R 23 
where the reason given is that the Court is unable to enforce the whole of the 
contract but the substantial relief there sought was an mjunction, os to 
uhich see Fry on Specific Performance | 853 There is no word of any one 
being rumed m the report ] 

The follo^tiiig IS a case in which the Court may properly 
exercise a discretion to decree specific performance — 

III AVhere the plaintiff has done substantial acts or 
suffered losses m consequence of a contract capable of 
specific performance 

lUiisIratton 

A sells land to a railway>company, who contract to excento certam 
works for his convcmence The company take tho land and use it for their 
railway Specific performance of the contract to cjecuto the works should 
be decreed m favour of A 

[Sforerv. G 11 % Co (1842)21 A C C C 48 , GO R R 2J Tho 
only difficulty m the case was the nature of tho performance to be enforced ] 
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The discretion of the Court —The accustomed language of English 
equity judges as to the discretion of the Court in granting specific 
performance is intimately bound up with the historical limits of their 
jurisdiction Every one who came to a court of eqmty for relief was 
bound to show that he had no remedy or no adequate reraed) , m the 
ordinary jurisdiction of a court of common lair Failing this ins suit 
w Quid be dismissed * for want of equity * Now a claim for specific 
performance assumes the existence of an actionable contract There 
fore the plaintiff had always to face the question "WTiy is not the 
common law right to reco\ cr damages good enough for your case ^ and 
theCourtwas instnctncss always on the defensive againsta chaigcof 
trespassing on the domain of the common law The Court of Chnncerj 
did indeed establish the presiunption that specific performance was the 
proper remedy on a contract to con\ cy land but it was onl> a presump 
tion liable to be displaced there is no absolute right to this reraedy 
The Court exercises a discretion and directs a specific perform 
anco unless it should be what is called highly unreasonable to do so 
what incidents or consequences shall be deemed highly unreasonable 
must depend on the circumstances of the particular case (i) 

But m a Court which has jurisdiction to administer all remedies 
what remains of the Chancery doctrine is that the Court will decree 
that remedy which appears the more just and equitable subject to iha 
settled rule (cxpl to s 12 above) that specific performance will only for 
special reasons be refused on a contract for the com c) vice of ininiov 
able or grinted on a contract for the transfer of movabli projert} 

A Court of unlimited jurisdiction caimot of course avoid, ns the 
English Court of Chancery often did deciding wlicther there is or is 
not an enforceable contract 

The modem rule has been thus declared ‘ It is dear that the 
Court raaj c\crcise a discretion m granting or w ithhohhng a dcirti for 
specific ptrforiinnce and in the c\erci'»e of that discretion the i ircimi 
st inces of the case and the conduct of the parties and their rcspcctiv i 
interests under the contract are to bo remembered ’ (j) 

Our s 22 with its sub divisions and illustrations is n ill) more like 


(i) Lord Lnn^d^lo in ffeti/njoil y 102 1 B ot p 107 
l/jn« (1S13) r li< 5 r at p eOa 6l 0) Ox/urd \ Jroi'ii'il (tS^V I t 
I I at p IJO approved Hofjai* % I L IJ- 151 
Jfmon (18.3) 4 11 V t r *t p -59 
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m elementary lecture than legishtion We are far from baying tint an 
exposition of this kind as not required or at least useful m 1877 It 
must not be supposed to be exhaustive (A.) 

We ha\ e nothing more to add to the identification of the cases that 
furnished the illustrations except that in some of them the faets as 
reported haxc been purposely simplified, others really ha\e much 
more to do with injunctions than a\ ith specific performance , in sc\ oral 
the limits of equitable jurisdiction, as they existed in England don n to 
1875, make it aery difficult to say whether the Court really thought 
there was any contract at all , and Ixinl Justice Knight Brace’s judg 
ment m Benne \ Lxghl [clause 11, ill (j) ], is one of the characteristic 
utterances which refresh the reader of Do Gex Macnaghten and 
Gordon’s reports with a “ gladsome light of junspnidence ’ undreamt 
of by Coke 

There arc, of course, many agreements not assignable to any par 
ticular head of this section which arc quite unfit, as a matter of plain 
common sense, to he specifically enforced Such was an undertaking 
by a Hindu, as part of an attempted settlement of a communal con 
*• troa ersy, to cut down a pipal tree Consideration or no consideration, 
It 13 hard to see how specific performance could be seriously 
demanded (I) 

Delay — MTierc delay not amounting to a bar by any statute of 
limitations is pleaded as a defence to a suit for specific performance 
the xalidity of that defence must be tncd upon principles substantially 
equitable ‘ Two circumstances always important in such cases arc 
the length of the delay and the nature of the acts done during the 
inters al, which might affect either party and cause a balance of justice 
or injustice m taking the one course or the other so far as relates to the 
remedy ” (wi) In Erlangcr \ Jieic Sonbrero PJo'iphale Co (») Lonl 
Penzance •yiid “ Delay, as it seems to be has two aspects I*apse of 
time may so change the condition of the thing sold or bring about such 

(l) Soe Aarjorn/ai A’aljJoJ T Chhotalal rilution Tho judgment ii enlivened 
J/o/ieXan<f (1023) 4S Bom 259, 77 I C * couplet somenlat defaced m the 

275, KIR I a ’4 Bom 110 pnoters tnaditenition quoteil without 

(f) Itnr IIasai\ v Dto Korain refereneefromthcopeninsoftheGulutin 
(19»)115I C 45-. A I R 1929 MI Pt rdmm Co r //»nf 

372 <?“ whether perfonnince would not (1874)1 P 5 T C 221 219 
h»Tc been unlawful as tending to mote (o) (1S7S) 3 \pj, 1218 1231 
breach of the peace rather than recon 
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circumstances, the Court should refuse specific performance (d). It is 
otherwise, however, where there is no such inequality between the 
parties (e). The mere fact that the terms of a bargain are onerous will 
not amount to “’unfair advantage ” within the first branch of this 
section in the absence of evidence of fraud or misrepresentation (/). 
But we shall find under s. 28 that the present section does not exhaust 
the subject. Authorities on s. 12 of the Contract Act obviously may 
he applicable here (gf). 

Case n. : Hardship on the defendant.—'’ The question of the hard- 
ship of a contract is generally to be judged of al the time at which it is 
entered into ; if it be then fait and just and not productive of hardship, 
it will be immaterial that it may he by the force of subsequent circum- 
stances or change of events have become less beneficial to one party 
except where these subsequent events have been in some way due to the 
party who seeks performance of the contract ’’ {h). 

“ This clause clearly contemplates a case in which the vendor has 
entered into a contract without full knowledge of the circumstances. 
Instances of cases may be found in the books, where it has been held 
that more improvidence or inadequacy is no hardship within tho 
meaning of the rule, but that the bargain must be so hard as to be 
xinconscionablc, so that its actual performance would in tho circum- 
stances be inequitable. But where the hardship has been brought upon 
the defendant by himself, the Court will not consider that ns a circum- 
fitance- in favour of the refusal of specific performance “ fi). 

“ Provision for payment by vendor of a specified sum on breach.*’ 
The mere fact that a contract for sale of land contains a clause whereby 
the vendor agrees in case of breach to return the earnest money and 
to pay also a specified siun as damages docs not entitle the purchaser 
to specific performance (j). 


(J) Calhanji v. (1895) 19 Boin. 
701. 700. 

(e) Skill Ul V. Thf Collrciarofliitrtillv 
(1891) lflA11.4’n. -1.19. 

(/) fhvi^v. Mtiufiy Shire Ort (1911) L. 
II. 38 1 A IM; 11 I. C. SOI. 

[g) t: 0 , Jlmn Sun'lnr Snha v. IlnJ 
Kiirnrir Sen Chninlhufy, 55 Cal. 28.5 ; 101 


I.C. 627 . A. I.R. 1927 (ill. 8S0. 

(A) Fr>',f418; (1891) 10 AJ1.42n. 4n.'i, 

(0 Unradhnn r. likaQalnil (lOH) 41 
Cnl.8.52, 8C3; 23 I.C. 214. 

(;■) Smtiq llMtiain v. Anup Slnyk ( 1 9-’3) 
I Irfvh. 327 ; 70 I.C. 91; A. I. R. IPJ* 
Ivili. 151. 
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(fZ) For whom Contracts may be spccificolhj enforced. 

^Mio maj ob 23. Except as otherwise provided by 

tain epecific per , />, 

formatice tliis Clhiptcr, tlic specific performance of a 

contract maj be obtained by — 

(a) any party thereto , 

(b) the representative iii interest, or the prmcipal, 
of any party thereto provided that, i\here the 
learning, skill, sohency or any personal quahty (^) 
of such party is a material ingredient in the 
contract, or where the contract provides that 
his interest shall not be assigned, his represen- 
tative in interest or his principal shall not be 
entitled to specific performance of the contract, 
unless where his part thereof has already been 
performed , 

(o) wlicro the contract is a settlement on marriage, 
or a compromise of doubtful rights between 
members of the same family, any person bene- 
ficially entitled thereunder , 

(d) where the contract has been entered into by 
a tenant for life m due exercise of a power, the 
remainder man , 

(e) a ^e^e^sIoner in possession, where the agreenieut 
IS a covenant entered into with lus predecessor 
in title and the rc\crsioner is entitled to the 
benefit of such covenant , 

(f) a reversioner m remamder, where the agreement 

IS such a covenant, and the rev er^oner is entitled 
to the benefit thereof and will sustam material 
injury by reason of its breach , 

(g) when a public company has entered into a con 
tract and sibsequcntly becomes amalgamated 
with another pubhc company, the new company 
which arises out of the amalgamation , 


(1) See note on e SI (b), p abore 
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(h) -when the promoters of a public company ha\e, 
before its incorporation, entered into a contract, 
for the purposes of the company, and such 
contract is irarranted by the terms of incorpom 
tion, the company. 

Jfafare of sect £3 — Hus section fo realfy au enumeration of tfie 
kinds of parties, besides the actual contractors, who are entitled to «ue 
on a contract It involves no principle pecuhar to the remedy of specific 
performance On one or two points it is more definite than the corre 
spondmg Engh'ih authorities and therefore it ‘^eems to ua that citation 
of tho'^e authontie* would not be useful We agree with Whitley Stoke* 
that no reason appears why sub sec (c) should not hare extended to all 
compromi‘=es of doubtful claims As to the ^ alidity of compromise* m 
general, see under s 25 of the Contract Act, p 192, above Itnnvbe 
observed by way of caution that the enforcement of restricts c cove 
nants by way of injunction does not come within this, 'cction 

Clause (a) Party to the contract — Where there is a joint contract 
all must jom m suing on the contnet Specific pcrformince cinnot be 
granted to some oiilv of «cvenl piuxhasers, if others refuse to join m the 
smt (i) 

Clause (b) Representative in interest — Where 4. agreed to grant 
a lease to B of a property which was at the date of the agTcemcnt in the 
possession of mortgagees and B agreed to undergo all the labour 
necessary for the conduct of a suit for redemption which uas then 
pendmg and to pay all the expenses of the litigation, and the rent wa^ 
to commence from the date on which pos':c**ion v\ as rccoa cred from the 
mortgagees it was held that the personal qualitj of B was a imtcrnl 
ingredient m the contract and that his heir was not cntitlcil to specific 
performance again’»t A (m) 

Clause (b) Contract with promoters of a company — V coiitnct 
a person itli the promoter* of i coinpant to take a certain numb r 
of •'hares of the conipanj when formed i-. not a contract for tin 
purpose of the comptnt nitliiii the nioiiii ii.- of * 

(1) Sd/ur r J/aAtrartunafstn (I'*03) " ) C'l - -5 - ‘ 

F.’» flSO") 21 Cat R33 Kri’Anand Aan prr*on»l qii'l tr. ♦r*- •!*« I » ^ 

T 29 J/t. Hflr (I0l«) 31* •* T ‘ 

(w) JhAfr-fm r Ad'/ 4fll C "31 
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allotment of sliarcs to sucli a person by the company, if nothing is done 
by him amountmg to an acceptance of the allotment, ■a ill not make him 
a shareholder or entitle the company to sue him for the impaid calls 
on those shares (n) The suit, moreos cr, in such a case is not one for 
specific performance See s 27, cl (e), as to the company’s liability to 
be sued In England the company’s right to sue in such cases is said 
to be deduced, on the principle of mutuality, from its liability (o) 

(c) For whom Contracts cannot be spcajically enforced 
Personal tars to 24. Specific performance of a contract 
the relief cannot be enforced in favour of a person — 

(<a) who could not recover compensation for its 
breach , 

(b) ^^ho has become incapable of performmg, or 
violates, any essential terra of the contract that 
on his part remains to be performed (p) , 

(o) who has already chosen his remedy and obtamed 
satisfaction for the alleged breach of contract, 
or 

(d) who previously to the contract, had notice that 
a settlement of the subject matter thereof 
(though not founded on any valuable considera- 
tion) had been made and "u as then in force 

Illuitml Qns 

to clause (a) — 

A , in the character of agent for B enters into an agreement inth C 
tohuyC ahouae A is mioafit/ acting not as agent for B hutonhisoirn 
account A cannot enforce specific performance of this contract 
[See I C A a 236 p 73S above ] 

to clause (b)— 

A contracts to sell B a house and to become tenant thereof for a term 
of fourteen years from the date of the sale at a specified yearly rent A 
becomes insolvent Leither bo nor his assignee can enforce specific per 
formanco of the contract 

[Tlio insolvency need not have been judicially established but there 

(n) Impenal let ilanvfactanny Co, the case really fell under s 61 of the 

Ld V r (ISS9) 13 Bom 415 Contract Act which see above Tho 

(o) Fry Sp Perf § Sol rights of an aggrieioil party under that 

(p) Beferred to m SanwaUt/ Pnua I sec ion ore of course, not affected by tbs 

V Shto Samp (19 0) 2 Luch 279 93 present clause 

I C 770, A I R 192" Oudh 12, but 

51—2 
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TOQ't b« euch proof of penexal »a.«lTTacT as the Coart caa art on Ym’* 
T J!<uh-7u,t (I ‘?3;> 1 Keon. -174 , 44 P. R J03 ] 

A. contracts to ««U B a hoa«ie and garden in which there are omataentaj 
trees a malonal clement in the rafa- of the p-op^rtr, a» a re-jl-ace. 
withcrat B 6 con«!eiit, fells the trec«. A- cannot enfoTe eT>"cific p-rfortasnee 
of iheconlraet. 

A., holding land under a contract with B for a lea-x*, conumta wa^te, 
or treats the land tn an nnho'^baadlite manner 4 cannot enforce specific 
per/onnaace of the contract 

A. contracts to let, and B contracts to take, an unfinished tons*', B 
contracting to finish the honae and the lease to contain eorenants on tie 
partof A. to keep the house in repair. B finishes the b[»o>e in a Tered»*’ectjre 
manner, he cannot enforce the contract ^pecmcaUj’, thojgh A and B map 
fjio each other for compcnsatHin for fcresnh of it 

[Pi/dtslryT CfaflMa(I«6'*)30I>av.419, ISIP.R 334, no dj-pntahlo 
law, a case puelv on facts , one fails to pee whr it was repo’tcd "] 
to clatbe (c) — 

A, contracts to let, and B eontrarts to take, a hens- for a «pwi5ed 
term at a «peci5ed rent. B refuses to perform the eonlrsrt A thereupon 
'nes fcjT, and obta.ns, compcasatioa for the treach. A cannot claim spviSe 
jwrionaajjec of the eootract (p> 


Matters of defence.— Xo*c fbat trberc3« « fI3 detls tntb general 
Tulev of procodure or trtle to me, tte sections from 2-1 to 26 inclusit e 
(lechre "pocnl prounda of defence founded on tbe platnti5*« conduct 
The condiKT of the partr applnns for relief i« oiK'tr** nn impOTtant 
clement for consideration ’ (r) 

If in the lUu'trvtiou to cliu^e (b) as to the ill finished hou^ (*)» 
the Ics-ec bid entered .and occupied before the le^' 0 ^ *> trorh tras done, 
jt would bo 1 quc-stion for the Court whether m nil the circunj*t.ince9 
2iis occupation implied «nch anjme cenre m the Jcv-or pcrfoiroincc of 
the contract .n-v to debar him from fimllv refu-ms to perform it on bi« 
pan (0 Such circum«tancc«; U' continued protc-t and pavment of 
n’Dt un<ler protect will etcludc an> pjv'umplion of ‘icquiecconcc 

For an c-X^mple of the ■viine land of ca-c l>ein2 '•ct up witho it 
-tKCC'.'- the IC'-'-ec h'lvin" nothins l>ctlcr to «bow thin “ qucnilou^ 

Uticf' tin* iinumil m Imildins confnet- ’ioeO/fon!\ /’/prwrd(w) 
Clitw' Id) foundctl on a Mite of Kn^b^b liw which hi= now Wn 
ihtrcil bv Icjn htion , *;cc under the folhwm? •^-'c'lon. 


ij) In ttTuW ‘‘tokrs 4—lo-ln^isa 
n l'‘*r gim hr 

rz '•sV.clo aca«»~ whv ihasi>cthi~g l«*ia 
t*i‘h tb*" snJ «' 

tf) Lcfr rt T r>^ n {l'-3) L. 

IT A AM 4r 

• TL' I'*! *« J - • t»' Iv. * 


ard Irswr b»vr gone wro*; in Hr p*ir*rd 
tra1c'th'-4rt A 

thr louw arid tie tJ Irfp »■* 

rrpajr i! Jr.rr Lj« f.-rup'‘*"^ 

(f) N r [t) 

(sj r r F 135,'r - 

r- s i wl mrrt »■ '* 
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25. A contract for the sale or letting of property, 
Contracts to sell ^^Jietlicr movcabic or immoveable, cannot bo 

propcitv ui one ’ 

who has no title, specifically cnforccd in favour of a vendor or 

or who IS a \olim ^ 
tarf settler IcSSOr — 

(a) tvlio, knowing himself not to have any title to 
the property, has contracted to sell or let the 
same , 

(b) vho, though lie entered into the contract believing 
that he had a good title to the property cannot, 
at tlie time dved by the parties or by the Court 
for tlie completion of the sale or letting, give the 
purchaser or lessee a title free from reasonable 
doubt , 

(c) vlio, previous to entering into the contract has 

made a settlement (though not founded on any 
^aluabIe consideration) of the subject matter 
of the contract 

lUttStraliom 

(a) A ^vithout C a authority, contmeta to sell to ll an estate whicli 
A knons to belong to C A cannot enforce apccifio performance of this 
contract, CTcn though C la willing to confirm it 

(b) A bequeathi hia land to trustees, declaring that they may sell 
it with the consent m writing of B B gires a general proapectiee assent in 
writing to any sale which the trustees may make Tho trustees then enter 
into a contract ith C to sell him the land C refuses to cany out tho con 
tract The trustees cannot specifically enforce this contract as, in tho 
absence of B s consent to the partKuIar sale to C , the title which they can 
give C H as the law etands, not free from reasonable doubt (u) 

(c) A , being in possession of certain land, contracts to sell it to Z On 
enquiry it turns out that A claims the land as heir of B , who left the country 
Bcveral years before, and is gcnerallj believed to bo dead but of whoso 
death there Is no Bufficicnt proof A cannot compel 7 apccifically to perform 
tho contract (m) 

(d) A , out of natural lose and aficction, makes a settlement of certau) 
property on his brothers and their issue and afterwards enters into a contract 
to sill tho property to a stranger A cannot enforce specific pirformanee 
of this contract so as to ovemdo tho settlement and thus prejadico tho 
interests of the persons claiming under it 

Varieties o! bad title. — The wonlmg of clause (a) is not wholl} dear 
Knowing oiiesolf not to hate any title must be something more than 
(r) Tho present writer knows of no (ic) Obviaualy A has not made out his 
authority for holding such a general title 
consent in adiance to be good 
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S. R. A, must bo such proof of general insolvency as the 

S. 24. Jfacleniic (1837) 1 Keen, 474 , 44 R. U. 105 ] 

A. contracts to sell B a house and garden in 
trees, a material element in the value of the p 

without B.’a consent, fells the trees. A. canno 

of tho contract. 

A , holding land under a contract with ^ — — 

or treats the land in an nnhushandlihc manr — - 

performance of the contract 

A. contracts to let, and B contracts t< 
contracting to finish the honso and the lea ^ 

part of A, to keep tho house m repair. 6. dm 
manner, ho cannot enforce the contract spe 
6UO each other for compensation for breach i 
[Ttldesley v. ClarLson (1862) 30 Beav, 41 
law, n case purely on facts ; one fails to sec 
to clause (c) 

A. contracts to let, and B contracts 
term at a specified rent. B refuses to perf 
sues for, and obtams, compensation for the 1 
performance of the contract (?). 

Matters of defence.— Note that, ^^I 
rules of procedure or title to sue, the ' 
declare spocuil ■'rmmd^ of d^'Liic'' foni 
Tlic roiulti < I 

1 IS to the ill-finislud . 
fore the lessor’s work uas ik’ 

\ htther hi all tho circnmstnii 
iRi ill the lessor’s performance < 
dly refusing to perform it on his 
lUnued protest and payment of 
I . sumption of acquio'iccncc. 
iiid of case being set up tMthoiit 
li ttcr to show than “querulous 
Irirts,” sec Oj'foril v. Proioiul («) 
of Ihiglish law wliich lias nou been 
li« folloising section. 

uui k-^'ce ha\o gone wrong In the prin*' 
t« xl of the Act , the lo^«or ^ 
i! * the liouv and the I - 
f pair during hn o- ctij 

n '• ' fr’ 


nlttn 

(7) I" '' 

Cixlfs n r f t 
ini<tnk(. to n t 
V ith tho Bubji-i ; 

(r) //imnre a l> 
ir L 411,427 
(•) Th' httirn d 
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Vs to ca'cs ^vlicrc the original acceptance of the contract 
expressed to be subject to nppro\al of the title on the bujer’s par 
«ee pp 49, 50, above 

“A doubtful title ” — Clau‘«e (b) follows rnghsh law ns it wi 
understood when the Act was passed the principle being that it is nc 
reasonable to compel a purchaser to fulfil his contract when the title i 
open to so much and such plausible objection that, even though on fu 
argument it might turn out to be good, to buy such a title would bo t 
risk buying a lawsuit “ The Court will not force a doubtful title on 
purchaser ” was the common way of statmg the rule At this da) 
where a title depends on a really hard question of constniction whic 
the Court can determine in another appropriate form of procedure, 
suit for specific performance is not the right way to raise it, and th 
vendor will probably lose liis costs e\ cn if in one w ay or another lie turn 
out to be m the right on the point m question (a) But the older genera 
rule has now become the exception “ It is tlic duty of the Court 
unless m very exceptional circumstances, to decide the rights bctwcei 
the vendor and the purchaser, even though a third person not a part) 
to the action will not be bound by the decision ’ (6) Indeed a hki 
opmion had been expressed m the Court of Appeal at a much carlici 
date (c) After all every title produced by a a endor must bo good oi 
bad, m the sense that it must satisfy or fad to satisfy the conditions ol 
the vendor’s contract (d) UTiy should the Court dcclmo to make iij 
its mind * There would bo no answer to this criticism under a syutein 
of officially authenticated title InEngland lioweacr some titles may 
be and are doubtful to the point of appearing good to some \ cry learned 
persons and had to others The prominence of the rule lu I ngUsh 
doctrine is accounted for partly by this peculiarity of Pnglish real 
property law and partly by the anxiety of Chancery ju Igcs down to the 
middle of the nineteenth century or later not to decide a point ol 
common law if they could help it 

There has been considerable disciLssion ns to the kind an<l amount 
of objections that will make a title too doubtful to bo forced on a 

(а) amt Ion Jotlt Contract epccifo ptrlormnnco «uit concluiito as 

[1010] 1 Ch 43 C \ to tl 0 terms of tl 0 contract anlcsilcnco 

(б) Smtlhv Coff<our««[19I4]2Ch S33 thsttito p ircl asrrnai auatx of a mattrial 

541, per Lord Cozens Ilardj M 1 defect is not a ImUnble in an Inquiry as to 

(c) /&,atpp 514 515 tile f ilowins He d-en-o MeHrorj r 

(d) The decree made at the trial of a Al-Urtit* / Co [lOISJ \ C 503 
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purdnser Obviously no complete defimtion is possible It might 
have conduced to clearness if it had -ilnays been remembered that, 
apart from statutory provisions which in Rngl md are compulsory only 
to a very limited extent, and between the extreme cases of practically 
immemorial continuity in a regular succession and bare faced pretence 
of oiwiership by an imposter not hai ing even a possessory title there 
is no such thing as an absolutely good or bad title A vendor scehing 
specific performance is bound to prove his title subject to such admis 
sions, ■waivers of inquiry, and acceptance of less than strict proof as the 
purchaser has agreecf to by the terms of the contract If the proof does 
not come iip to that mark, the title is as between the parties, not 
doubtful but bad Such is the cose, for example ■when the \ endor was 
formerly a trustee for sale of the property he is now dealing ^ith and 
bought it for himself and fails to produce any sufScient evidence that 
he did so ^ ith the knowledge and consent of the beneficiaries , and the 
nature of the case is not altered jf the judgment employs old /ishioncd 
phrases and says it would be inequitable to force such a title as this 
upon the purchaser (e) 

From this point of view there cannot be any largo proportion of 
cases in which the Court is of opmion that the vendor has satisfied the 
burden of proof and yet thinks that a judicial pronouncement of that 
opmion would still leave the buyer exposed to such risk of athorsc 
claims or of difficulties if he is hereafter minded to become a seller, as 
a prudent buyer cannot reasonably be expected to undertake In 
common practice judicial approval of a title is accepted as sufficient 
e\ en a\ hen the question decided u as of admitted difficult) (/ ) There 
arc exceptional coses hoxcever in which the Court ina) really feci 
doubtful , a judge of first instance, in presence of unreconciled differ- 
cnccs or ambiguities in the dicta of an appellate Court is in that 
position “The Court must feel such confidence in its oun opinion 
as to he satisfied that another Court would not adopt another con 
elusion ’ (ff) Therefore the existence of appxrentf) coiiflicfiiig deci- 

(e) lliffittmiy WlflWOJ I t -IJl J flluHilllnt Jnunwillo llc-ita 
50 S ti II 

1/) TJ t pJT«f'jilMrit<rlinloccisonto <j) t-l U> ^ Tharl. rrnj anl lou"'}* 
l.oftcqu3int(d(ioHr f-KHonillvJwitliii C nirarl (I8SS) 40 th D 31 S'* («' 
cAs« wlcro n jurrlitHir tmi ill n In-*!-*! qu ^ti i wiui i i tfc r nwtnirtl n if n 
cno "I, lo ill I to ft il -c-iion I f *5 r ( j rou » n m a I ml 'ay Cimp-mi » Aff 
on wl 1 h tl r titl rutr I tl ittv ii Ian i') 
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s\on btvs been rcg'^reled '\s a svilTicicnt ground o£ doubt even m tbc Court 
of Appeal (/«) It ln<5 lnppcne<l in the cise of a title dependent not on 
nnj gcnenl principle of hu , but on the construction of a particular u ill, 
that a % cr) learned judge cvprcssetl his ou n opinion m favour of the title 
and jet thought the question too doubtful to justify him in decreeing 
specific performance but eighteen jears later another judge, uith a 
contract for sale of property under the aery same title before him, 
agreed uith his predecessor’s opinion, regretted his decision as over- 
cautious, and held that there a\as no sufficient reason for refusing 
specific performance («) It is possible that both decided rightly 

In modem English practice difference of judicial opinions, or a 
reasonable apprehension thereof, seems to be the only accepted ground 
for the kind of doubt nou in question (j) Apparently there is nothing 
to prc\ ent Indian judges from taking the same line 

A\Tien clause (a) avas enacted, a conaejance aaithout valuable 
consideration uas bj the law of England aoidable at the suit of a 
supervening purchaser for aalue cacn with notice, under a sixteenth 
century statute as construed bj the Courts , but now it cannot bo so 
defeated (1) 

Illustrations (b) and (c) arc illustrations of clause (b) The 
following are additional illustrations — 

fl) N mortgages his property to V in 1880 N and V sell the 
property in 1882 to C , but the sale deed is not registered N dies m 
1883 leaaing a will of which V is the executor In 1885 C sells the 
property to H V a\ho has not obtained probate of N ‘s will, joins m 
the sale both m his ov n right and ns executor of N In 1888 II agrees 
to sell the property to "M II cannot spccificallj enforce this contract, 
as the sale deed of 1882 not ha\ing been registered, the equity of 
redemption remained in N up to the time of his death On his death 
it passed to his executor V , but V not ha\ mg obtained probate of N ’s 
will, he could not make a xalid transfer of the cquitj of redemption 
though he joined in tbc sale to II N’ *s heir could therefore sue the 
person in po«‘5CSSioii for redemption and the title cannot therefore be 


{h)Pa!m'-ry ZArX*- {18S1) 18 Ch 
281 

(0 J'jrle a II. i 10 

Haro 1 0(1 I R 243 MuUiigt \ 

Tn ^(18-0) r 1 III 1 1 4»n 


(j) Iry on Ptrformanco 

|800 

(1) \oiuntar) Con\e\anon Act 18W 
oS A X»7 \ict c 21 (see now Law of 
I rojKrtv Act lOij X l~j) 
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pvrchiser Obviously no complete definition is possible It mi^bt 
ii-ive conduced to clearness if it had alnajs been romemberca that 
apart from statutory provisions which in Engl md are compulsory only 
to a V cry liimtcd extent md betneen the extreme eases of pcicticallf 
inunemonal continuity in a regular succession and bare faced pretence 
of ownership by an imposter not ha\ing even a possessory title, there 
IS no such thing as an absolutely good or bad title A \ endor seeking 
specific performance is bound to prove his title subject to such admis 
sions, waivers of inquiry, and acceptance of less than strict proof as the 
purchaser Ins agreed to by the terras of the contract If the proof docs 
not come up to that mark, the title is as between the parties not 
doubtful but bad Such is the cose, for c'^ample when the v endor was 
formerly a trustee for sale of the property lie is now dealing nith and 
bought it for himself and fads to produce any sufficient CMdcncc that 
ho did so V ith the knowledge and consent of the beneficiaries , and the 
nature of the ease is not altered if the judgment employs* old f ishioncd 
phrases and sa) a, “ it would be inequitable to force Mich a title as tins 
upon ” the purchaser (e) 

From this point of view there cannot be any largo proportion of 
cases m which the Court is of opinion that tin. \ endor has satisfied tlic 
burden of proof and yet thinJ s that a jndicn) pronouncement of that 
opinion would still leave the biijcr coiposcd to such risk of adverse 
claims or of difficulties if he is hereafter minded to become a seller, as 
a prudent buyer cannot reasonably be cxpictod to undertake In 
common practice judicial approval of a title is accepted ns Rufficicnt 
even when the question dccnlcd was of admitted difficult) (/) There 
are exceptional cases however in which the Court maj rcallj leel 
doubtful , a judge of first matance, m presence of unreconciled diflcr- 
cnecs or ambiguities in the dicta of uii ajipcllate Court, is in that 
position *'Thc Court must feel such confidence in its onn opinion 
ns to bo satisfied that another Court would not ndojit anotln r con 
elusion’ (p) Tlicrcfore the existence of appircntl) coiilltcting dcci 

(<) II |//| % SeoailKWj\0 D* J f Ifo vc<I ll At •<■1 Ln »• lU c* U / O'lla 

cos t« « 

</ 1 II c prci’c* t tfl Jorcaston to t?) CI»llO ^ Thaelirr ntfl 

I-* 1 (i ot [r f n-»llv)«ithn C ntri I (IRHS) -IH •>' ^0 pi 

cifu wlcro a |urclui.Mr w-i* ill a Iriyfl qii n < i ronanrU n » 
ct I-I to ,Ij p tf* A a Til n < f r ( ) r n I » hi « 1 aiIiaj ^ 

l<.wU < n nl I Ii tio t iJ rpftf! Uilt% a» t • ■ ij'-rll on Imji) 
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sion has been regarded as a ^nllicicnt ground of doubt even in the Court 
of Appeal (A) It has happened in the case of a title dependent not on 
any general principle of lav , but on the construction of a particular will, 
that a a cry learned judge expressed his own opinion in favour of the title 
and yet thought the question too doubtful to justify him in decreeing 
specific pcrfonnancc, but eighteen years later another judge, with a 
contract for sale of property under the very same title before Mm, 
agreed with Ins predecessor’s opinion, regretted his decision as over- 
cautious, and held that there was no sufficient reason for refusing 
specific performance (i) It is possible that both decided rightly. 

In modem English practice difTcrcuce of judicial opinions, or a 
reasonable apprehension thereof, seems to be the only accepted ground 
for the kind of doubt now in question (j). Apparently there is nothing 
to prevent Indian judges from taking the same line 

IVhen clause (a) was enacted, a conveyance without valuable 
consideration was by the law of England voidable at the suit of a 
supervening purchaser for aalno, even with notice, under a sixteenth 
century statute as constnied by the Courts , but now it cannot bo so 
defeated (A). 

Illustrations (b) and (c) are illustrations of clause (b) Tho 
followmg are additional illustrations — 

(1) N mortgages Ms property to V in 1880 N and V sell tho 
property m 1882 to C , but the sale-deed is not registered N dies m 
1883 leaving a will of which V is the executor In 1885 C sells the 
property to H Y , wlio has not obtained probate of N ’s will, joins in 
the sale both in his ow n right and as executor of N In 1888 H agrees 
to sell the property to AI H cannot specifically enforce this contract, 
as the sale-deed of 1882 not haMiig been registered, the equity of 
redemption remamed m N up to the time of his death On his death 
it passed to his executor Y , but Y not having obtained probate of N ’s 
will, he could not make a v.alid transfer of the equity of redemption 
though he joined in the sale to H N 's heir could therefore sue the 
person in po'^session for redemption, and the title cannot therefore be 


(A) LoeXf(18SI) ISCh Dir 

281 

(0 r<jrle \ WaUinyUn (1852) 10 
Hare 1, *^0 It R 243, J/uf/my* r 
Tnw.trr (1870) I. It 10 Fj 440 


(j) St-c Fo on Spcrific Performance, 
I 890 

{L) tolunlarj Con\e\ance< \ct, 18DJ, 
5C 57 Viet c, 21 («ec now Law of 
lOeiKrtr \ct, 1925, « 172) 
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(c) any person claiming imder a title wliicli, though 
prior to the contract and Imown to the plaintiU, 
might have been displaced by the defendant; 

(d) when a public company has entered into a con- 
tract and subsequently becomes amalgamated 
with another public company, the new com- 
pany which arises out of the amalgamation ; 

(e) when the promoters of a public company have, 
before its incorporation, entered into a contract, 
the company ; provided that the company has 
ratified and adopted the contract and the 
contract is warranted by the terms of the 
incorporation. 

Jlluttrations— 

tochuso{b)— 

A. contracts to convoy certain land to B by a particular day A dies 
intestate before that day tritbout Laringconrcy^ tboMnd. B mayeoiapeJ 
A *8 hcif or other representative m interest to perform tho contract spocifleallr 
A contracts to sell ctrJain lands to B for Bs C.OOO A aftenrards 
conveys tho land for Us C,000 to C , who Las notice of the original contract 


’ ssion of the 

1 * fluiryofB 

relating to his interest in tho land B 's possession u suflicient to affect C 
nith notice o! bis interest, and be ma} enforce Bpccific pcrformanco of the 
ngbicnA C.. 

CBarnrfav J7aiu/j<w (1803) JC Ves 213. 17 Vos «3 , 10 R K 171] 

A contracts, in consideration of Its 1 ,000, to bequeath certain of lus lands 
<o B Immediately after tho cootnet A dies intcitate, and C tales out 
admuiistmtioii to his estate. B. ma) enforce specific performance of tlic 
contract against C. 

A contracts to sell certain land to B Before tlif' comphtion of tho 
contract, A becomes a lunatic and 0. n appointed hu conimittCH B may 
specifically enforce tho contract against C 

to clm'« (c) — 

A , tho tenant for life of an estate, with reniamJer to J1 , m duo eten.i'o 
of a power cocifi.rrv«I hj tho setth mcnt un fer whi h fm H tenant for lif • con 
tracts to Fill the citato to C , who has notice of tho settl mcnt Ikforu the 
sale IS coniplcU-d \ dus C’ maj enfocrespcvifc perf ironricc'of thee onf rjct 
against I( 

\}fl>jlei } •taU{W.'9)h K 7 I'q 337 the int ffi-n wai that th- 
Court treated tho agreement as r^niaal nl to a formal itccu’i n of |1 - 
jxjwrr J 

A anil H aro j«int tenants ol lin J. hn iiiilinl I m > «a of "hi ii 
eit! rr nisj alien in 1 1« lifitnre, but vhi h »nlj ct to tl it d ai'ic* 
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« ll" » nit- r \ ronlrv^t* lo #^11 1 n no **'r to C *n 1 cIk* C m»r 
fpnr-i'" jv-rfntn^tn'^ of t*!** coitrt t It 

[lor l>" *rr'' *'* CO pifffn'T* In a joint Hin lu ftniilr, 

X (l'>r) 'Z lion *H7 l'>^ I C 5i:. \ I P 

JO'S 1 -j |V) f -ir ^*no p'vnliir milt* of « lorot'irc i«tln of unlirilotl 
»^\rT^ h r'^pntr t^Mi^r H-nf I C (Vv \ ! P l^.'O All 
viT (I r*) \ 1 1 

Contents ol the section — 21 n rotinl* rpirt of « J3, cmimc- 
riting rli'tos nf »ili1o tirfrn Itnl^ to n Apocific i»orfnrnnnct suit vrlio 
ttcro not onciml pnriios |o tho contnet ns tint «oction cnunicntcd 
clss-sos of j*ov»i!i1o phintiff* Tho nilos Jjoft piven for cnn\cnicncc 
exhibit IK) cfirnmnii pniun I «*f pnnripio nml little, if nn\, of pnctico 
lioloncin^ to srtmns for «j*orifie |>orfornnnce iiion tlnn to other forms 
of j roceoilinp (r) Clnu^ (r) i* »o «on!e<l ns to be Inrrh intelligible 
without tho ilIii«tntion« Tlie won! «!efpn<hnt ’ nt the end 'tinds, 
in i>oint of ^onso for Mime such wools ns ‘ origiml contnctinp pnrtj 
from whom tint title is deri\o»l The rile is n ron«o(jucncc of tho 
ccjuitnbU ilnctruie which reginK a purchaser ns nctpittmg ns soon ns 
the contnet is complete the riplifs of nn owner ngaiiist the \cndor nnd 
nil i>cr-ons not lieinc purchaser^ for \alac without notice of tlie con 
tract, nnd not claiming under nn mdej>cndcnt title ad\cr>o to tho 
s endor ^ Lngltsh eves arc mosih of little u«c for illustration , tho 
principle is assumeil and the shscussion turns on «omo complication 
introduced bj special circumstances 

Clause (d) appears to ignore the accepted doctrine as to no\ itiou , 
it does not sav howesor that the original debtor companx (which may 
suraisc a prett) long time for the purijose of winding up) is released 
without the assent of the creditor which would indeed bo a startling 
new departure 

The liability declarcsl m clause (e) w as established in England in the 
course of the nineteenth centurj bj decisions giaen m courts of eqmty 
“parti) on the ground of a distinct obligation basing either been 
imposed on the company m its original constitution or assumed b) it 
after its formation, parti) on a ground independent of contract and 
analogous to estoppel namely that where an) person has on certam 
terms assisted or abstained from hindering the promoters of a company 
in obtaining the constitution and the powers sought b) them, the 

(r) A defendant who ha? pleaded and whether Lo nas a proper party Jayan 
conducted hi? defence on the merits Mlha Itao v Soma Lals\minarajana 
cannot on appeal raise the question (1930) 125 1 C, 549 
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company wlien constituted must not c\crcisc its pou ers to the prejitdicc 
of that person and in violation of those terms ”(s) This doctrine 
applies only •nherc the company has become expressly bound or Ins 
taken the benefit of the terms made with the promoters , tJie present 
section says " ratified and ” — not or— “ adopted the contract ” , if this 
nere constnied to require express ratification the Indnn ride noidd he 
narrower than the English It seems to be assumed, howo\ er, that the 
intention nas to re affirm the rule as hid down in England (/) Sir 
Ednard Fry’s statement is that “ the company itself, after incorpora 
tion, must cither have taken the benefit of the contract, or ha\ c other 
•wise recognised it as a contract bindmg on them,” and “ the contract 
must be for something warranted by the terms of the incorporation ” 
His own opinion agrees a\ ith judicial dicta suggesting that the doctrine 
has gone quite far enough if not too far («) 

Indian authorities Clause (b) Purchase with notice of prior 
agreement for sale — This clause contains provisions similar to those 
of s 10 of the Transfer of Property Act and s 91 of the Indian Inists 
Act See notes to s 3abo\c under the head ” 1)1 (g) ’ 

111 the c ISC put m the <'ccond illustration to cl (b), B ’s right to 
enforce bpccific performance of liis contract as against C mil not bo 
afTected although the sale deed to C may haae been registered and 
although ho has obtained jw^iscssion under liis purchase (t) 

The principle upon Mhicli the third illiustration to cl (b) proceeds 
iNithat* the occupation of proiKrrt} h> a tenant ordinarily affects one 
u ho u ould take a transfer of that property u ith notice of tint tenant s 
rights and if he chocises to m il c no inquiry of the tenant, he cannot 
< 1 lun to be a transferee without notice ” (u) But occupation of jiro 
p( rt Mhich Ins not come to the I nowlcdgc of the pirty ilnrgod is not 
(onstructi\e notice of nin interest m the jiropcrty (/) 

{») Polio konContnct.p 217 Othed C»14C3 H,t atM v 1 (1 '1 ’) CO 

(1) ‘"0 tio dictum jn Intpcml Ic* Uom tlO -1^0-151 U I C 1>S0 Nanixif 
Ml u/KlurnjCo % !/«<«<•/ £r»Ajr(lSSO) ] <x% r l>hnMnX-ni (IPIO) 3S Ml 

nllom 415 423 1»I 32 1 C 0^3, hli Min \ ttU 

( ) Irj onSp Perf 3* (15' ') 4’, Pom 010 CO | ( 

(il Chinl r Aont ] yj \ AfU/ i OSO 
st/nf£f (l^SI) 10 Cal "lO htttnnx (w) Jii' irn n } ij \ i! <. (.xr {t \ 
Afi'Amn *0) 13 'll 1 371, Noipmj (IOI3)40r»l '•'J, 10 I t 

XKx/xrxv \<I ISMal H (x) v (lOll) 3'. Jt n 

// rrn-xf h S r Jf J I ifi {l'»eo) 31 * 3IS-3n s I f “ 
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It h'ls been held bj the High Court of Calcutta that mere rcgis 
tratioii of the original contract for sale is not sufficient notice of a con- 
tract within the meaning of this clause (y) It u ould, it seems, be held the 
same ay m "Madras (z), but differently m Bombay (fl) and Allahabad (6) 
"UTiere a person claims to be a transferee for value without notice 
of the original contract, the burden lies upon him to prove that he 
fulfils that character (c) And in this connection it must be noted that 
notice before actual payment of the whole of the purchase money, even 
although it may have been secured, or before the conveyance is actually 
executed, is binding m the same manner as notice had before the 
contract (d) 

A contracts to sell certain land to B for Rs 5,000 A afterwards 
conveys the land for Rs 0,000 to C , vrho has notice of the original 
contract, and puts C in possession of the land B , not knowing of the 
transfer to C , sues A and obtains a decree for specific performance 
against him This docs not bar a suit by B against C for specific 
performance and for possession («) 

Cl (b) applies not only to sales, but to leases (/) 


27a. Subject to the provisions of this Chapter where 
e , a contract to lease immoveable property is 

S poo if 10 per i i ./ 

formanco in case made in WTitm" Signed by the parties thereto 

of part perform , , , 

anco of contract or on tiiciT behalf. Cither party may, not- 

to lease 

Withstanding that the contract, though re- 
quired to be registered, has not been registered, sue the other 
for specific performance of the contract if, — 


(y) Preonathv AaAidosV (1900) 37 Cal 
35S 

(2) Soo Shan Maun Mull v Madras 
Jiuildtng Co (1893) IS Mad 3GS 
(a) Sco Lalshmajulas r Dasral (18S2) 
C Bom 103 

((>) Sec Jankt Prasad v Ktshen Dal 
(1891) IG U1 478 

{c) Iltmailalv I erutfer (1912) SO Bom 
446, 10 I C CSO, Daburam Day ^ 
Malhab Chandra (1913) 40 Cal SOo 
509, 19 I C 9, Iltm Chandra Dt 
Sarhar v -irntyabala Dt Sartar, 52 
Cal 121, SI I C 093. A I n 1*»25 
Cal 01, PamdemSinyhv Gumant Pant, 


M<Aan Lai v Wadhaun Sinyh (1930) 123 
f C ft? dlrthammai Sadtl. khan r 
Masthan Pibi (1930) 0 Pat 417 125 

I C 153 

(d) //inallaiv I aru<fer (1912) 30 Bom 
446 4S1 10 I C 6S0 

(0 Oaffur T Dhil-aji (190’) 20 Bom 
l.>9 

(/) Dabaram Day v Madhab Chandra 
(1913) 49 Cal 5C.> See aUo Lames 
traramma v SUaranuja (1900) 29 JIvl 
177 fmortsa^e] and cp a» to ootieo of 
n«lnct«v« a;recmeots Maunj Pu Lmn 
V Mttany Sent //dH, 7 Pan? 100, IIC 
I C 473 \ r R P’- Pan- 93 
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(a) nlierc specific perfoimaiice is chimed by the 
lessor, be has delu ered possession of the propert) 
to tbe lessee in part performance of tlie contract , 
and 

(b) wbeie specific performance is chimed by the 
lessee, be bas in part performance of tbe con- 
tract, taJvcn possession of tlie property , or, being 
already m possession, continues in possession m 
part perfonnaiice of the contract, and lias done 
some act in furtherance of tbe contract 

Provided that nothing m this section shall affect the 
rights of a transferee for consideration who bas no notice of 
tbe contract or of tbe part performance thereof 

This section applies to contracts to lease executed after 
the first day of April, 1930 

[Added hy Act XXI of 1929, s 3 ] 

This new section has to be read along inth a section added to the 
Transfer of Property Act b> s 1C of the same Act, ns follows 

[53a. WTiort any person contracts to transfer for consideration am 
immo\eablc pronertv bv writing signed b> him or on 

Tort peifonnanco , i , 

tus behalf from a\hicli the terms necessary to con 

stiUite the tnnskrean he n^iccrtauied nilh rcn^omUc cettom^} 

and the transferee Los in ptrt performance of the contract, taken 
^wssession of the propcrt\ or an} part tlicrcof, or the transferee, henig 
ahead} in possession, continues in possession in part performance of 
the contract and has done some act in furtlicrnncc of the contract 

and tlie transferee has performed or is \\ illmg to perform hts jnrt of 
the contract, 

then notwitlistandijig tliat the contract tlioiigli nrjoirid to t» 
rtgisfcrcd lias not been registered, or, iiJicrc thert is an iristnnnmt of 
transfer tint tlie transfer has not Imii tornplcted m tfic mntiitcr pro 
scrdx’<f t/nrofor bj the fan /or the tm« bemg m force, fhc tninsf.nr 
or III} iK'ron claumng under him hlmll lie ddnrnd from (rilorimg 
imst (hn trinsfiret and jKrvms clninmg imd<r him nii\ ri^hi m 
n uf the pn)}»f'rla of whirh the traiisft n-c hn^ lakrn or rojitMiii<<l in 

j)o 1.11 oth r than a j roMthilf \ lh< hniiHcfll 

c< rj(ri( t 
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ProMcIed thnt nothing m this section ‘'Inll nffcct the rights of i 
transferee for consideration who ins no notice of the contract or of the 
part performance thereof ] 

By thc'c enactments the Buglish equitable doctrine of part 
performance is adapted to Indian conditions, but with so much altera 
tion and restriction that English nuthont} will be of little use m 
construing either of them The curious reader may find the English 
rule expounded, with discussion of the judicial explanations gi\en at 
various time^, in a judgment delivered hy the present Lord Justice 
Bomcr as a judge of first instance (g) But anj attempt to strain the 
words of the Indian Acts by invoking the analogy of English decisions 
on a much wider imwnttcn rule is pretty sure to be defeated We 
purposely say notlung of the English decisions 

Before the enactment of « 27a it was held that an agreement for 
a lease which creates a present demise anti w hicli requires registration 
under the Registration Act, cannot be spccificall) enforced c^en if it 
IS accompanied or followed by possession m part performance of the 
agreement ( 55 ) Under s 27a a suit will he for specific performance 
even if the agrecniont is not registered if the conditions laid down m the 
section arc complied witli 


(/i) Against uliom Conirads cannot be specifically enforced 
28, Specific performance of a contract 

IThat parties 1 ^ , 

cannot bo com caniiot bo enforced against a party thereto 

pelled to perform , . , . 

in any of the following cases — 

(a) if the consideration to be received by him is so 
grossly inadequate, with reference to the state 
of things existing at the date of the contract, 
as to bo either by itself or coupled ^vith other 
circumstances evidence of fraud or of undue 


advantage taken by the plaintiff (/i) , 


(j) liavlin'on v Amu [lOli] 1 Ch 96 
105 liote that here simibr facta n’oaltl 
not satisfy the conditions of a 27 a 
fyjJ Sanjib Chandra v Santosh 
49 Cal 507, CO I C 877, AIR 1922 
Cal 43G 

{h) Fixing of price by a valuer under 
the contract does not preclude the Court 
from jn'iuiring whether the consideration 


IS adequate and criticising the valuer a 
estAnate J/isa Lai v Khatrah Lai 
(1923) 40 All 211, 78 I C 1037 If 
the validity of the contract is disputed 
the Court must of course decide upon 
It seo Debt Dajal v Ohasita 119 I C 
836, A I R 1929 All C67, (19’9) 
All L J 125o where the objections 
appear to have been frivolous 
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ITinallj, this section appenm to overlap to an undefined extent the 
provisions of heads (I) and (H) of s 22 One is tempted to wonder 
wliether it was not an afterthought interpolated by some hand foreign 
to the original design We must he content that it is not known to 
have done any harm 

Inadequacy of consideration — ^The rule observed in England until 
the passing of Stat 31 Vic , c 4, not to decree specific performance of an 
agreement to sell a reversionary interest when the purchase money was 
less than the market value of the reversion, is not the rule in India 
* ‘ No mention of it is to be found in the Specific Relief Act, and, if it had 
been intended to give effect to it, we should have expected to find it in 
section 28 of the Act ” (k) 

(t) The effect of dtsimsstng a Smt for Specific Pcifoimance 

29. The diSDiJssa] of a suit for speci&o peiloimancQ 
^ ... of a contract or part thereof shall bar the 

bteact after dis plaintiff s tight to sue foi compensation for 
the breach of such contract or part, ns the 

case may be 

Compensation — ^^Vhe^c specific performance or injunction is 
refused on the ground that damages arc the proper remedy, the Court 
should Itself award damages, though no damages bo asked for in the 
plaint “ In, England, no doubt, a bill m eqiuty would have boon dis 
missed, but then the plaintiff would have Ins suit at law for damages 
Here, however, a new suit would not he, and consequently when the 
plaintiff IS held entitled to a remedy, the appropriate rcracd> should bo 
aw arded ” (1) As to the power of the Court to award compensation, 
sees 19 above, 

(j) Auards and Directions to cjccntc Scfticnicnfs. 
vppitcation of 30. Tlic provisioijs of this Clnjitcr ns to • 
roaWaSToT contracts slnll, mutahs 7nutamh<i, npjily to 
awards and to directions in a will or codicil 
rcuiemcDta {q c\ccutc a particular settlement 

(1) O 1 . 1 M. V rilnjt (ISO'’) 17 Bom (I) CiilUnnj, r .\ar>i (l‘'*3) 10 Horn 
232 701 ”0 
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Awards and testamentary directions to execute settlements — This 
IS according to English practice as long settled Inasmuch as the duty 
of performing an award arises from the contract of the parties to submit 
the difference to arbitration, there is no reason by the matter of an 
award should not be a fit subject for a decree of specific performance, 
proMdedthat a direct agreement to the same effect would have been so 
The award must of course be conformable to the arbitrator s authority 
Testamentary directions to execute a settlement operate in English law 
by way of creatmg a trust and arc not considered under the head of 
specific performance, though the Court does, in the course of admmis 
tering estates and otherwise, direct them to be specifically earned out 
But in one sense all equitable jurisdiction rests on the power of issumg 
specific orders 

Limitation — There is a conflict of opinion whether a smt to enforce 
the terms of an award is a suit for specific performance governed by 
art 113 of the Limitation Act which provides a period of 3 years, or is 
governed by the residuary article 120 which provides a period of 0 years 
On the one hand it has been said that by reason of the operation of the 
present section, a suit for the specific jicrformancc of the terms of an 
award should be regarded as a suit for the specific performance of a 
contract On the other hand the opinion has been expressed that all 
that the present section lays down is that when the question is one of 
specific performance, the Court has the eamc powers and should pro- 
ceed upon the same prmciplcs in the case of an award as in the case of a 
contract (m) and o suit to enforce the award will not be a suit for 
specific performance of a contract unless such is the express purport of 
the award Fa en m that ct'c it might wt II be held that w bat the Court 
enforces is still the aw ard not the contract on which the original claim 
was founded nor yet the contract of submission to arbitration The 
latter mow, it is submitted is correct It is in accordance with the 
practice obsened bj tlie Court of Chancerj in I nghnd in dtcrccmg 
specific performance of awards The jurisdiction of the Court in these 
cases not being an) jurisdiction jicculur to award'* but its ordinary 
jurisdiction applicable to agreements man) if not all of the principles 
applicable to ordimr) cases or suits for the specific performance of 


(m) Ue cases collected m /tulip II I C "Oo &.•« alv) Farlanjt r 
DuU y (191'*) 31 43 Jam erfji (I'XU) 23 Eca I 
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agreements applied to the specific performance of awardsfa) This 
jurisdiction -nas founded on the principle thit “ivhen parties lii%e 
agreed to submit their differences to the detennuntjoD of a third person 
and to abide hj any orders or regulations uhich ho m-ikc, his 
decision and the regulations and orders which he prescribe, con 
stzf ute the agreexoent of the parties, and it is for the purpose of enforcing 
that agreement that this Court interferes to enforce and gi\ e effect to 
the an ard (o] As to the form of a suit on au an ard, see the Code of 
Civil Procedure, Sch I, App \ formXo 10 


CHAPTER III 

Op The RECTIFICATIO^ of I^aTKt'ML^'TS 
Rectification Introductory —Secs 31 32 33 uerc jmi)ioNKlintI\ 
copied from arts 1899-1901 of the drift Civil Code of Keu York 'ind 
aro a fair simple of the loose thinking and bid uorknnndiip uhich 
pervade that unbapp) experiment “ Mutuil nustikc for ‘ com 
mon ” m s 31 is bid English (though nther frequent m modern reports 
and text hooka) and the mixing up of fnudulcnt intcrpolition or 
alteration A'ltb failure to cirry out instructions m proper form ulielhcr 
by mconipctcDce b> innocent misunderstanding, orb) mere accident d 
error, is inefcgint ind but for sound English tndition being alreul\ 
established, might easilj ha\e ltd to incQn\ count constqucntcs 

The principles on ivhich the Courts net in Enghnd arc m them 
seKes quite simple the diflicultiei when the} occur, ore of CMdcoct 
or construction In n proper ci«c the Court will amend the liuiguag 
of in instrument for the purpose of mil ing it accord with the tru 
intention of the pirtits haimg isccrtimod what that intention 
and also that the vords ns thc^ stand ful to cvj>rc s it Krctific.iti )n 
cannot be adjudged unless the Court i-> satisfied on both tlic. e j)omt‘' 

‘ There cm be no rectification where tlu-re is not a prior actual contr ict 
bj which to roctif\ the written tlocumont ’ (p) 

There is no need, it should be ob'=tnt<l to in'cht this jnri- lictum 
in ci''C of such > 011)11 slips or omissions ns arc obMotisoti the iar< ut t\i 

(n) //an<r {l‘s>5) “ 1V( (o) \. v I'U nMr J r 

M AO 3>o HI K»'> 1 )t 15 » |wr Turrift 1 1 

Kh,.lt 1 n. cl T, (D Jo r Kff min - I' 1 
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^\ntnig nnd cm be corrected b} tlie context alone Tlie reined} of 
the^e minor blunders is witlim the Court’s ortlinar} function of con 
ftnung the expressions used E\cn i missing clause can bo supplied 
m an instrument of a u ell known form if the sense clearly requires it { 5 ) 
^^herc the instrument fmall} executed is m conformitj uith a 
prcMous ivritten agreement of the parties, but there uas error m the 
expression of that agreement, it is now settled in England that they can 
both be rectifietl in the same suit (r) The earlier doctrine that the 
6 ual instrument cannot be rcctific<l alone is therefore reduced to a 
warning against careless pleading, the reason for it is that the real 
error a\ as in the preliminary agreement 

As there must he clear and satisfactory proof both of the real 
common intention and the departure from it m the document which 
the plaintiff seeks to rectify {$), it has been the usage of English courts 
of equity not to grant rectification of a ^mttcn instrument on oral 
evidence alone ^hen the alleged mistake is positiaely dented by the 
defendant On the whole this appears, to be a habit of judicial prudence 
nther than a positn c rule of c\ idcnce (t) 

It IS a sufficient reason for rcctifymg an instrument that it is so 
uuskilfullv framed as to raise a serious doubt whether it expresses the 
true intention the Court being satisfied that the expression as it 
stands is obscure and mav be misleading may proceed to reform it so 
as to make it plain ssithout undertaking to decide hou it ^ould be 
construed if the question of rectification were not raised (u) 

In most cases of rectification the proximate origin of the mistake 
lies m the carelessness or want of skill of the draftsman employed , 
but if exceptionally one of the parties by negligence or to conceal 
some fact he does not wish to disclose (not to speak of downright fraud) 
has caused the instrument to be so framed as to defeat the intention 
known to himself, of the other party or parties, the party so m fault 

(7) See e g Ped/tm v Brymng (18"7) (0 Authorities collected m I ollock on 

6Ch D 133 BuTehtlly C/arl (1876) 2 Contract 9th ed 5o7 
C P l)iv 83 (reference to coiinterpirt) (k) llaUer v Irwwfronj (ISoC) 8 

(r) Craddoclx //un' [10''3] 2 Oj 136 1> U A G 531 114R P 234 aca.scof 

C A approved by the Judicnl Com gross professional incompetence on the 
mittee in VniUd SlnUa v Motor Trvekt draftsmans part The judgment of 
[1924] A C lOr Knight Bruce LJ u no less amusing 

(») Poirferv Po rfrr (1859)4 DeC* X J than instructive Followed Waltons 

2o0 l‘’4R R 231 5rf/fc»ii«U (19^’] 2 Ch 509 
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cannot be heard to say that his own intention was different Cases of 
tins hmd are likely to be on the verge of fraud or undue influence (u) 
As to s 32 we must confess that we do not understand wbat mean 
mg the framers of the New York draft Civil Code attached to it or on 
what authority they supposed it to be founded If they mem only 
that the agreement aecordmg to Tvhich an instrument is to be rectified 
must be a lawful and valid agreement, such as the Court would enforce 
if directly sued upon, it was idle to lay down that truism m \ague and 
pompous language , if not, they failed to cvprcss mth any certainty 
what more they did moan 

Sec 33 IS unnecessary m any jurisdiction where the Court is free to 
exercise common sense, but there is no harm in it 


31. IVhen, through fraud or a mutual mistake of the 
Wien ujstra ^ Contract or otlicr instrument in 

^ writing does not truly express their intention, 
either party, or his representative in interest, 
may institute a suit to have the instioimcnt rectified , and 
if the Court find it clearly proved that there has been fraud 
or mistake in framing the instrument, and ascertain the real 
intention of the parties m executing the same, the Court may 
m its discretion rectify the instniment so as to express that 
intention, so far as this can be done wifliout prejudice to 
rights acquired by third persons in good faith and for value. 

lUuslralions 

(a) A intending to sell to B hUhousennd one of throe godownsn Ijacmt 
to it executes a convcjancc prepared Ij B in uliich through B s fraud, 
all three godoirns arc included Ot tho IwogodowTis wlncfi ucrofrat/dul ntlj 
included B gives ono to C and kU the other to 1) fora rent, neither C nor 
D having any l.noivJedgo of the frau I Tho cotne/anco tnny, ai agiinst B 
and C , be rectified so as to exclude from it tho godown givin to C I ut it 
cannot bo rectified so as to affett I> • Ics-sr 

(b) By a mamago sttticment \ , tic father of B , if o mten fe<l wife, 
covenants with C , thointended husband topiytoC I w executors a lnuni.i 
tratorsandawigns, dorini, A eWe, an annuity of Bs £>000 C dnain" kent 
and tho oil cnl assignee claims the annuity from \ li o Court, on I n iing 

{vjJjonfjv iSmiM (IS*^) la Cli 1) \\ t mi} I a\e goi e n 1 ll e t« it of tl e 

l\h,uUjv /Jrfinry [1913] A C authonti <• m drfnilrly stath g tl e rule 
13.’, 1 It, IW wf erotl c II I apph-<lanl a» fom Ie<l on r*t li>rl, kh we tl Inl 
perhaps exten le I tl e d «ctnf e in preuliir tl e J<esl exj Imsllon 
circumstance* ace I Q 1 xax 133 
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it clearly prorwl tint the partieafttirayifnten<!e<l that tliii annuity should bo 
pa) 1 as a proa ision for II and her chil Iren, may rectify the acttlcment and 
liccreo that the aasiRnco has no right to any part of tlio annuity 

[The material question Is orhat tho parties intended to express In the 
acttlcment, not what they ' alsraya intended ] 

Rectification — To establish a right to rectification of a document 
it 13 ncce'!«'iry to show flmt there Ins been either fraud or common 
nustahe (te) ; and rectification will not be granted unless it is distinctly 
claimed (i) This docs not affect the jurisdiction of the Court to correct 
manifest or undisputed errors without any formal rectification (y) 
The mistake of one party to a contract is not a ground for rectifica* 
tion (:) Oral caidcncc is admissible to proae either fraud or mis- 
take (a) Under the terms of the section it is necessary that tho 
Court should find it clcarl) proa cd that there u as fraud or common 
mistake. This requirement has, of course, been long established by 
Unglisb decisions (6) See notes “ Rectification Introductory,” on 
pp 824-820, above 

Mutual ” mistake — The mistake referred to m this section is 
in the expression of a contract, not m its formation “ The Court m 
admmistcnng equitable principles permit mistake to be proved where it 
IS common that is, where the expression of the contract is contrary to 
the concurrent intention of all the parties If such mistake be cstab 
lishcd, then the Court can give the relief of rectification, but be it noted, 


(w) Amanat Bibt v Luchman Ptrthad 
(1887) L R 14 I A 18 14 Cal 30S 
(elementaty law in England) 

(x) Slay ▼ Pollard [1930] 1 K B 628 

(y) InLadhaStnghv 2Iu7i«hiramAyar 

tcalla 31 C N 747 104 I C 5o9 

AIR 1027 Cal 605 an undefended 
6uit, the plamtill sued on a promissory 
note IQ tho defendant s bandwriting, 
wherein the rate of interest was expressed 
to be one per cent per annum, by inadTcr 
tence for one percent per mensem as the 
plamtill alleged and tho Court belicTcd , 
be claimed interest at tho higher rate, 
but did not pray for rectification 
Costello J with much doubt wbetber 
tho defendant had mado an honest mis 
take at all, and some doubt whether the 


suit ought not to haTo been under tho 
present section gave judgment for tho 
plaintiff for tho full amount clearly a 
just decision even if a point was strained 
to reach it Quart was it not open to 
the Court to take judicial notice of the 
current rate of interest and treat tho 
error as manifest 7 

(z) Uaji Ibdal Pakman ■r Tht Bomba j 
andPtrtiaSttamhat gattonCo (1892) 16 
Bom SCI 

(а) Evidence Act 1872 s O'* pro 
viso (1) See ilaung Pe Gyt v Haktm 
Ally (1923) 2 Ran 113 80 I C 759, 
AIR 19’4 Ran 235 (fillmg up an 
amount left blank) 

(б) Madhavji v Itamnalh (1906) 30 
Bom 457, 464 
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(as tlierciii error often lurks) that what is rectified is not the agreement , 
but the mistaken expression of it. Ordinarily this mistaken expression 
would be in the form of a document, and the existence of a real agree- 
ment prior to the document is necessarily implied. The rectification 
consists in bringing the document into conformity with this prior agree- 
ment, and without such agreement there can be no rectification. It is 
an adjustment of the machinery to its proper end ” (c). But if the 
common mistake is in the formation of a contract, both the parties 
being under a mistake as to a matter of fact essential to the contract 
the case is not one for rectification {d), though it may bo one for cancel- 
lation ; the reason is that in such a case there is no contract at all. 
“ Courts of equity do not rectify contracts. They may and do rectify 
instruments purporting to have been made in pursuance of the terms of 
contracts. But it is always necessary for a plaintiff to show that there 
was an actual concluded contract antecedent to the instrument which 
is sought to be rectified and that such contract is inaccurately repre- 
sented in the instrument ” (c). Sec pp. 824-82C, above. 


Counterclaim for rectification. — Thoiigli this and the subsequent 
sections of this chapter refer only to suits for rectification, a defendant 
may, it is conceived, counterclaim for rectification where the rule.s by 
which the Court is governed permit of sucli a counterclaim. Wiicrc the 
rules of a Court do not permit it, as in tlic case of Mufassal Courts, those 
Courts as Courts gnide<l by the principles of justice, equity and good 
conscience can give effect ns a plea to those facts which in a suit brought 
/or fiat troieki eatJfk? •v Jt lirwi 

so held by the High Court of Bombay (/ ). Tlic Calcutta High Court 
has hold differently. According to the latter Court, a document, 
though it does not by fraud or mistake truly e.xprcss tlic intention of the 
parties, is binding on the defendant until he gets it rectified a 
suit brought for that purpo’^c, and he cannot set uj) those facts as a 
defence to the suit ( 5 ). This view of the law, it is submitted, is not 


correct. 


(c) v.Mana(i?Of)2SJk>m. 120, 

4J^~i2G, fxr Jenkins C J. 

(rf) Soo Cuntmet Act, r. 2>K p. 

If) . TAf 

.f I'trtia S/e'Jrrt .Van^f'on CV (|}>0J) 10 
linn. Ml. M’-'M, jwr Famn J. All 


llus, fiRMn, Ins Ion;? I»vn cltmrnfsn' m 
KiigU'li courts. 

(/) Ih^tu V. mann 2 S Il..m. 

4i0, 120. 

(y) AriaruItitA r. K^'/.uA f' 

IP*. 
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Rights acquired by third persons m good faith — In ill {i) the 
transfer to C is not “ for \aluc,” ind the com cyance may therefore be 
rectified as regards the godoun transferred to him, though he had no 
knowledge of B ’s fraud The transfer to D , how ever, is for a alue, and 
he haa mg no know ledge of the fraud, the convej ance cannot be rectified 
so as to affect his lease The follow mg is an additional illustration — 
A mortgages certain land to B In the mortgage bond sur\ey 
Ko 4ff-D IS inserted by common mistake for survey Xo 49-\ Subse 
quentlyA mortgages surv ey No 49-A, to C , who had knowledge of the 
mistake B ’s mortgage bond may be rectified by substituting survej 
No 49-A for surv cy No 49-D C , having knowledge of the mistake, 
cannot be said to hav c acquired his rights “ m good faith ” (/i) 

32. For the purpose of rectifying a contract invvTiting, 
Presumption as the Coutt lEust bc Satisfied that all the 

to intent o( parties thcrcto mtcndcd to make in equitable 

and conscientious agreement 

Seep 820 above 

33. In rectifying a WTitten instrument the Court may 

inquire wliat the instrument was intended 
rre^fleafi to mean, and wlnt were intended to bc its 
legal consequences, and is not confined to 
the inquiry what the language of the instrument was 
intended to be 
See p 820, above 

34. V contract in writing luiv bc first rtctificd and 

e . , then, if the nhintiff Ins so prayed in his 

SpccUc enforce ’ * ,<. ,^11 

ment of rectified phmt and tlic Court think's fit ^pcdficilly 
contract ‘ 

enforced 

III •tra ua 

\ contra U m ^ nt o'* to pas 1 * atton » 11 a t xi-d •J’a in li-u of 
cost* Tie contract conta "is nulaVcs ai to ihe nstne an 1 n It* of tLe 
client >\} I if c n tru ^l »tri tU «oul i ra lu ie 11 fn tn all n 1 1 > un 1 r 
it n IS ct title.1 if tie tours tl 1.* 1 1 to La*e 1 rret ‘‘nj aryl to an 
order i T I avment of tic * im a* if at t*c t ne i f it* ti mi it L»1 
expressed tl e intent I n of tl e parti'*s 

(*) Vuln-frear T pa- * (PlO) 31 Ma 1 51 8 I C 3 s'* 
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or lessor tire rents and profits, if any, received by Jiim as 
sucii possessor. 

In the same case, the Court may, by order ni tiie suit 
in which the decree has been made and not complied iiith, 
rescind the contract, cither so far as regards the parly in 
default, or altogether, as the justice of the case may require. 

lUtislrattona^ 

to 

A sella a ficltl to There h o riglit of way oM?r the field of Inch A. 
las direct personal knowinjne hut nbioh ho conceals from 11 1) is entitled 
to have the contract rescinded. 

lo (b)— 

A , an attorney, induces h« client, B , a Hindu widow, to transfer 
property to him for Ibo purpose of defrauding B 'a creditors Here the 
partica aro not equally m fault, and B n entitled to bare tlio instrument oj 
transfer rescinded 

[This IS n matter of eonveyftneo, but it presupposes or mcliiUes b contract 1 


Rescission. — Sec noto<», “JuOicjnl rcscj^^ion Introductory,” 
pp 830, 831, abo\c 

“ Any person interested in a contract.” — Tlic remedy by ^\fty oi 
rescission is not coufmod to persons named as parties to n contract (»u) ; 
It IS open to any person, wlio, though not named ns n party to n con- 
tract, IS interested in the contract Tiius any member o{ a joint Hindu 
family is entitled to rescind a contract entered into by the manager, 
Vvlioicby the focmcc would he defcauded (n^. 

Clause (a) VoiiaWc contract. — Tlu^ clause, it is conccivul, com- 
prises cases lefctrcd to lu ss 19, 19x\, 39, 53 and 55 of the Iiuli in Con- 
tract Act It aHo, it IS submitted, includes casis %NhMc a power to 
rescind is rcscr\cd by the contract (o one or both of the contracting 
parties 

Clause (b) In pari delicto — Tlit provisions of this do not 


tt M niitiliMo f tr I^tl itptt*^ntn 
tnr^ and oUior providcl that 

the on-mii pirt> bvv not l>j hw 
conduct docntitU'*! luni«<l! to till t. 
whifh dors not nfi •ct the gm ral rut", 
►rr ‘'Arrtmrt C UdAe/td t Aa«Aif*n» 
/Vrj.. SI Ihtn. m. 2*1 1» >* H II'n 

imi r 01.*, A I n mer ihm 3 Hi 


f») / ' f7jn;M,fA Iff ^1/ 4 

Ilom 2a In thu c»-v Ur Tnan^srt. 
wfuh* o<fcr»<d b a/Uiit4 the tihhl cut 
won,] in iv forr^t U I to thr f tr ii(V 

for ft’ -1000 rm.f n e< llttrrsl pnr4ti- 
Urgim anonling to wl,l h h<j «■»* to 
r«^iTp ll» -I wr** 
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npplj* if the parties arc in pen ddicto (o) S<.i iioti* to 23 nml Co of 
the Inilnn Contract Vet 

Lapse of lime and Lautahon — S-*e note* under the ’same he id to 
IG of the Indian Contract Vet, pp 113, 114, above 
Last paragraph — The words **in the «amc c.i'te” in the h't 
paragraph refer to the ca‘:c mentioned in cl (c) Under this pan 
graph the court has the power to make an onlcr on a motion in the 
suit in which the decree for specific performancL. vv as p lasctl to re cind 
the contract instead of relegating the opponent to another suit for 
rescission (p) 

36. Rescission of a contract in \\Titing(< 7 ) cannot be 
Rescission for adjudgcd for mere mistake, unices tlie part} 
mistake agiinst whom it is .adjudged can bo restored 

to substantially the same position ns if the contract Iind 
not been made 

Sec notes on pp 830, 831, above 


37. A plaintiff instituting a suit foi the sjiccific perform- 

utcmntiTc ^ contrict in writing may pray m 

prayer for rescis tlic alternative that, if tbc contract cannot bo 

Bion in suit for 

Bpecifio perform specifically cnforccd, it may be rescinded and 
delivered up to be cancelled , and tlio Court, 
if it refuses to enforce the contract specifically, may direct 
it to be rescinded and delivered up accordmgl} 

This section is almost verbally identical v\ ith tlio opening of § 10D8 
on Fry on Specific Performance 

38. On adjudging tbc rescission of a contract, tbc 

^ Court may require the party to vvliom sucli 

Court may re ^ i ^ 

quire party rescind rcIicf IS crantcd to make any compensation 

log to do cqu ty r , .<1 

to the otlicr which justice may require 
Seel C A S3 11,01 05 pp 05 365 308 above 

(o) f/art V Varo (IS94) 18 Bum J1 (/)Tlo nords in writing arc 

(p) Kurpal Uemraj v Shamrao llagku repealed wJ roir tho Traa.f r of I n 
nafA(lJ‘'3)47 Pom 589 73 I C 321 pcrtyAct 188’ i» In force 

AIR 19’3Bom -’ll 
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CHAPTER V. 

Of the Cancellation of Instruments, 

39. Any person against whom a written instrument 
■wiieucmcdu, Voidable, who has reasonable 

oriered!"^ apprehension that such instrument, if left 
outstanding, may cause him serious injury, 
may sue to have it adjudged void or voidable; and the 
Court may, in its discretion, so adjudge it and order it to be 
delivered up and cancelled (r). 

If the instrument has been registered under the Indian 
Registration Act («), the Court shall also send a copy of its 
decree to the officer in whose office the instrument has been 
so registered ; and such officer shall note on the copy of tlio 
instrument contained in his books the fact of its cancellation. 

JUu^trattons. 

(a) A , the owner of a ship, by fraudulently reprewntm? hrr to bo 
eeawortliy, induces B , an underwriter, to idsuto her B m^y obtain the 
cancellation of the policy. 

(b) A couTeys land to B , who bequeaths It to C and dioi Thereupon 
D gets posiesiion of the land ond producci a forgod in'itrumunt st itin^ that 
the conveyanco was made to B m trust for him C may obtain the canoclli* 
tiOQ of the forged tostnimont. 

(c) A . representing that tbo tenants on his land wsre all at will, sella it 
to D , and oonveya it to him by an instrument, dated the fonntry, IS77 
Soon after that day. A fraudulently grants to C a Iwiso of part ol tbo \ imli, 
cfaCecitAo ts< {Thfaber, WW. om^ prwenvsrAwAvMe Co tmArr’CiVu 
Indian Bcgistration Act B may obtain the cancellation of tbii leiso. 

(d) A. agrees to eell and deJmr a ahip to B , to bo paid for by IVs 
occcptancca of four bills of ctchange, for sums amounting to Rs 7i\0fX), 
to bo drawn by A on B Tbo bills arc drawn and accepted, but the ship 
la not dtlirered necording to tbo ogreement. A. au s B on ono of ibo bills 
B. may obtain the cancellation of all tho Inih. 

[/Injfo Dnnutiiun Co v Iloj*r*on (18(57) B R 4 I'q 3 The disp ileil 
point for which tho ensa n rcportc<l was on a qui*stion of pr£x eiJiirtp itbj b is 
now obsolete in rngland and could ncTtr arise in India 1 
(») According to the terms of the Aufer .*>arfja v Jlighalxir, 5 I.urk 211, 
section an express prayer for cancellation 12} I C. 2'(l . A I R. 11*2 > Oiidh 4*ll. 
would seero to bo suptrfluous, but it Is On prim-ipl . It Bubmilt'sl. Uio <A>«rt 
iJoutlfijl uliPther its pre«cneo or absenco has full disen ti »rt to orrj r cao'' JJ it» >n 
does not, for tho purpose of Court fee*. wh«th*r the jliintiff espr^Hsly a«ks fir 
make tho diffenner of tho suit being lof It or not. anl theol-ro the lUit U In w 
consi-sjucntial rrli’f ftr raeisly deelira* fav» merely d'' Itrjlnry. 
tofT. see /hirtvjfl'yii r ( ulnno'A Ottfth («) bs-o now Act WI of ICh’^ 

(WJ) 29 Horn 207, 6 }i L I: 1125. 


S. R. A. 
S. 39. 
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When cancellation may be ordered. — To entitle a plamtiff to a 
decree for cancellation of an instrument, three points must be made 
good by him, namely, — 

( 1 ) that the instrument is void or voidable ; 

(2) that the plaintiff has reasonable apprehension that the instru- 

ment, if left outstanding, may cause him serious injury ; 
and 

(3) that the Court ought under the circumstances of the case, in 

the exercise of its discretion, to orderit to be debvered up and 
cancelled. Delay in the institution of the suit or the plain- 
tiff’s conduct may bo such that the Court may m the exercise 
of its discretion refuse to grant him relief. The appellate 
Court vill not lightly mterfere with an exercise by the first 
Court of its discretion But if there is no exercise of discre- 
tion at all by the lotrer Court in decrccmg cancellation of an 
instrument, the appellate Court may set aside the decree {t} 

In the exercise of this discretion, the Court should orcUnanly, 
u-herc a plamtiff is out of possession and is m a position to 
claim a decree for possession, rcfiise to pass a decree for the 
cancellation of an instrument according to which, if genume, 
he has no title to the land, and leave the plamtiff to a suit for 
possession (u) 

Any person against whom an instrument is void or voidable.— The 
rehef by way of cancellation of an instrument may be claimed not only 
bj a party to the instrument, but by any person against whom the 
instrument is void or voidable Thus a creditor may sue on behalf of 
himself and all other creditors to set aside a deed executed by his debtor 
by which the creditors are defrauded, defeated or delayed withm the 
meaning of s 53 of the Transfer of Property Act (t) A perfected 
conveyance is of course not void or voidable merely because the 
consideration has not been paid (tc) 

Reasonable apprehension of senous injury. — It cannot be laid do%m 
as a rule of law that m no case a man, who has parted with his property. 


(1) VvtUy ilaJ‘Omedx DaLulho'j[\90\) 
25 Bon 10, lS-19, 24 [snt for caccella 
tion of an award]. 

(u) Sfanlnr Lalx Sanip 
All 140.142, 131 C 19 


(r) Itknr x Detrar (1903) 27 Bon 

140 

(it) Aldul Hashtm SaAib x Kttiir 
iJalsAa5aA.5{1919)42JIad 20. 4SI C 
370 
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S. 39. CHAPTER V. 

Of the Caucellation of Instruments. 

39. Any person against whom a ivTitten instrument 
wiiencinceik Voidable, who Las reasonable 

oXad”'*^ apprehension that such instrument, if left 
outstanding, may cause him serious injury, 
may sue to have it adjudged void or voidable , and the 
Court may, in ita discretion, so adjudge it and order it to be 
delivered up and cancelled (r). 

If the instrument has been registered under the Indian 
Registration Act (s), the Court shall also send a copy of its 
decree to the ofScer in whose office the instrument has been 
so registered ; and such officer shall note on the copy of the 
instrument contained in his books tbe fact of its cancellation. 

IHuHr $tton$ 

(a) A , tU« owner of a ship by fraudulently rcprcsentin-v her to bo 
seaworthy, induces B an underwriter, to insure her D mty obtain tho 
cancellation of tho policy 

(b) A conveys land to B , who bequeaths It to C and dies Then upon 
D gets possession of tho hnd and pro luces a forged instrument st itiiig th it 
the cotivoyanco was made to D m trust for him C may obtain tho cmcolU 
tioD of tho forged instrument 

Cc) A representing that the tenants on his land were all nt will mils it 
to B , and conveys it to him by an instrument dated the ht fan nry iS77 
Soon after that day, A fraudulently grants to C a kaso of pirt of tlio I in ii 
dated tho Ist October, 1876. and procures the low to lio rcgiHU.rtd uni rtho 
Indian Registration Act It may obtain the cancellation of thu Ic w 

fdj A agrx'ca to eell ond deliver o alijp to B , to bo pud for by IJ s 
acceptances of four hills of cTchangi, for sums amounting to Us 'liUKXI, 
to bo drawn by A on B Tho bills are drawn an I acrepUHl but tlu ship 
IS not d livcred according to the agrecra nt A su s B on onn of the bids 
B may obtain tho cancellation of all Iho billi 

[Ariylo Co v /oyrrson (1867) B U 4 Pq 1 Th'dMpito<I 

point for « hich tho case is rcporteil was on a qneatioii of proced iro whi h is 
now oixolcto m Pngland on 1 could nevtr ariso in In lia ) 

(r) According to the terms of the ^irnn > / ijh itftr 5 lurk 277, 

section an espress praver for cancellation 1211 C 281, A I U ID-’J Oilh 4‘M 
woul 1 seem to lio tup rfluous, lut It Is <ln primlpf** U is •uimmi-<l the ( mrt 
doubtful s» I ether its presone© or almnco has full disi n ti n to or I r rane [| iti n 
doe-i not, fir th" purp>s« of Court f'os, i*l» ther the pliintilT etpn sdv ••ks f r 
nale tho chq rene© of tho tuit firing for it or not an I th n f r« Ih© suil Is i i no 
con»rvjijenlLal relief or merely de«Ura ct»> inerrJr •l'^ lint ry 
tt rv, *e>o I'orrt i'»n v I u\n»isa'% t/iaes^ (t) S.sj now Act \\ I of 
(I>^l)29n3m 277, C It I. P 1123, 
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When cancellahon may to ordered — To entitle a plamtiiT to a 
decree for cancellation of an mstnimcnt, three points must he made 
good by him, namely,— 

(U that the instrument la void or \oidahlQ , 

(2) that the plaintiff has reasonable apprehension that the instru- 

ment, if left outstanding, may cause him serious injury ; 
and 

(3) that the Court ought imdcr the circumstances of the case, m 

the exercise of its discretion, to order it to be delivered up and 
cancelled Delay in the institution of the suit or the plain- 
tiff’s conduct may be such that the Court may in the exercise 
of Its discretion refuse to grant him relief The appellate 
Court mil not lightly interfere with an exercise by the first 
Court of Its discretion But if there is no exercise of discrc 
tion at all by the lower Court m decreeing cancellation of on 
instrument, the appellate Court may set aside the decree (t) 

In the exercise of this discretion, the Court should ordinarily, 
where a plamtiff is out of possession and is m a position to 
claim a decree for possession, refuse to pass a decree for the 
cancellation of an mstnimcnt according to which, if genuine, 
he has no title to the land, and lea\ e the plamtiff to a suit for 
possession (u) 

Any person against whom an instrument is void or voidable — The 
rehef by way of cancellation of an instrument may be claimed not only 
bj a party to the instrument but by any person against whom the 
instrument is \oid or voidable Thus a creditor may sue on behalf of 
himself and all other creditors to set aside a deed executed by his debtor 
by which the creditors are defrauded, defeated or delayed within the 
meanmg of s 53 of the Transfer of Pcopertj Act (y) A perfected 
conveyance is of course not void or voidable merely because the 
consideration has not been paid (w) 

Reasonable apprehension of serious mjury — It cannot be laid down 
as a rule of law that in no case a man, who has parted with his property, 


(0 VuZ/tyJ/a^omedr X>a//u6Aoy(I00I) 
25 Bom 10, lS-19, 24 [smt for caacella 
tion of an award] 

(u) S^anlar Lai y Sarup Lai (lOlS) 34 
All 140, 142 13 I C 10 


(i) Ishiar V Dewar (1903) 27 Bom 
14G 

(v) Abdul Uashin Sahtb y Kadtr 
Batcha Sahib (1919) 42 3Iad 20 4S I C 

3-0 


55— a 
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in respect of nvhich a \oicl or ^ oid-ible instrument CTisfs cin sue to h‘i\ e 
that instrument cancelled The test is, “ reasonable apprehension of 
serious injury ” lltether that e^sts or not, must depend on the 
circumstances of the particular case with ^hich the Court has to deal 
Thus where the swami of a math who had become old and blind executed 
a jummpaira whereby he appomted the defendant manager of the 
properties of the math upon certain terms, and delivered possession of 
some of the math properties to the defendant, and the swami subse 
quently sold the math properties to another person, and thereafter 
brought a suit against the defendant for cancellation of the ji/nmjJatra 
alleging that the defendant had failed to comply uith tlic terms of the 
instrument, it w^s held by the High Court of Bombay that though the 
swami had sold the math properties and had no longer anj interest in 
them, be was entitled to maintain the suit the grounds of the decision 
being that if the document were not cancelled the purchaser (who, jt 
may bo obscra cd was joined as a plaintiff) might sue the ami for a 
return of his purchase money if the swami could not gi\ c possession of 
the lands bj reason of the defendant holding them under tlic^imwiir^w/m 
and that there was danger also of the defendant suing the suaini m 
respect of the lands of avfuch the defendant had not obtained posses 
Aion (r) In an earlier Madras case, houc\cr where tlie plaintiff, ^\ho 
had sold and dehaerod possession of licr propert) to the bujor (her 
ncpliew 1 sued the defendant for cwcclhtion of the sale dce<l nlJeging 
that the ife^end inC And forgvd/C m the /rtrm? o/ fiVe phirniVi*? vs e-reewf inS 
and that if the instrument was left outstanding she imglit be sued by 
the bujer on the covenants relating to the property, it uas held that 
the plaintiff was not entitled to a decree for cancell ition The Court 
«aid Clearlj she liad no legal interest in the property conipnswl in 
the sale deed but it la suggested that she js entitled to ha\c thatinstni 
lucnt eaneellcd in case any action for dain igcs should be brought 
agiiiist her on the co>cnnnt contained in the dociir:)oot exrciifcd in 
bet nej hew s favour W'l arc of opinion that this bare possibility dots 
lu t entitle ft I liuntiff who Insdiacstctl her^df of all inttii t in the pro 
jK'rty to in iintnin thisbUit ^ (y) Hus Men «t tin. Ian it is subinittei!, 

JH m t correct \Nc arc inclined to thiiib that ajiprchrusi ni of a party 
being u'' don coaciianfs m acontty mccappireiith binding uri a^oii 

r, 3' Cia 
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able appreben«ion of '^eriou^ injury vitlim the meaning of this section, 
and, other conditions being present, he is entitled to a decree for can 
celhtion (:) It is different, ho\\e\er, ivhcre the defendant has already 
sued and obtained a decree against the buyer on the alleged forged 
instrument, and the plaintiff subscquciitl} sues the defendant not only 
for canecllation of the instrument hut to set aside the decree The 
plaintiff, not being a part> to the decree, is not entitled to have it set 
aside unless the buyer is joined as a party to the suit (a) 

here A sues B on a band w hich B alleges is void c , as being 
passed for a balance due on vvagenng transactions, and pending the 
suit B sues A for cancellation of the band B is not entitled to can 
cellation It cannot be said m such a ease that B would suffer serious 
mjury if he did not bring the suit, for the \ cry plea which is the founda 
tion of B *8 suit IS his defence m A ’s suit (6) Moreover, the question 
of the validity of the bond being before the Court m A ’a suit, it 
cannot be said thus far that it would be left " outstanding ” within the 
meaning of this section But where A suesB for possession of certain 
land under s 9 of the Act, and pending the suit be sues B forcancclla 
tios of a deed of gift under which B claims title to the land, there is 
nothing to prev ent the Court from decreeing A 's second smt, for the 
question m the second suit is one of title, while there is no such ques 
tion m the first suit, the only question m the first suit b 'ing whether A 
was dispossessed othcnvisc than in due course of law (c) 

Registration — ^The proceedmgs of a Registrar under the Regutra 
tion Act are of an executive officer invested with quasi judicial fimc 
tions and not proceedmgs of a judicial character An order, therefore, 
made by the Registrar for the registration of a document of which the 
execution is denied by the party alleged to have executed it is no bar 
to a suit by such party for cancellation of the docuin“nt under this 
section That this is so is clear from the provisions of the second para 
graph of this section (d) 

tiaiitation — M here a document is voidable (as distinguished from 
V Old), so that possession of the property to which it relates could not 

( 2 ) Seo also (1809) 23 Bom 37o at Bom C07 
p 380 last page lc)JatGopalv (19W) 26 

(а) Jhuna t Dem Fam (1887) 9 All All 236 See notes toe Oabore 

439 («f) Mohma ChundcT t Juyul Ktshore 

(б) Chhayanlai v Dhondu (1903) 27 (1881) 7 Cal 736 
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Is 39 40 "loooment IS set aside, and the suit is for cancella- 

^ * tion of the document and for possession, the period of limitation is 

3 years as prodded by art 91 of the Limitation Act , art 144 which 
provides a period of 12 years does not apply to such a case (e) Art 91 
does not apply where the document is void from its very inception , 
the reason is that a document uhich is void ah tmtio does not require to 
be set aside (/) See also notes to s 16 of the Contract Act under the 
head “ Lapse of time and limitation,” pp 113, 114, above 

40. Where an instrument is evidence of different rights 
What instru different obligations, the Court may, m 
^ proper case, cancel it in part and allow it 
to stand for the residue 


llluslralton 

A dtaws a bill oa B , who «n4<it8C6 \i to C by whom it appears to ba 
eadoieed to ID , who endorses it to E C s endorsement is forged C is 
entitled to haro such endorsement cancelled leaving the bill to stand m other 
respects 

Partial cancellation. — ^This section should not be applied unless the 
rights or obligations evidenced by an instrument are distinct and 
separable The following are further illustrations — 

(1) In 1871 A agrees to grow indigo for B on 20j bighas of land 
for a period of 9 years at the rate of Rs 2 per bigha per annum Of 
these, 16^ bighas are situated m village R and are held by A under a 
sub 'lease irom X , 'i being tbe superior 'lanfflord and Ibe remainmg 
4 bighas are situated in village K and belong to A K fails to pay the 
rent to Y , and in 1874 Y resumes possession of the land The contract 
becoming impossible of performance (see Contract Act, s 56), A may 
obtain cancellation of the agreement as regards the 16|^ bighas si uated 
in Milage R I nder Pershadv Campbell {g) 

(2) A executes a deed of mortgage in favour of B A gets back 
the deed from B by fraud, and endorses on it a receipt for Rs 1 200 
purportmg to be signed by B B ’s signature is forged B is entitled 

(c) JRanx JanU Kttnwar v Itaja Aj* Mad 26. Jagardeo v Philghart (lOOS) 
Singh (1887) L B 14 I A 148, 15 30 All 375 Danht Behan v Knato 
Cal 58, Bahatramv (lfW)3) 27 Oobtrulo (1903) 30 Cil 433 See rtbo 

Bom 600, Goitndasami T Banuuatemj Baikishari v DeUndranath {183S) h It 
(1009) 32 Had 72 161 A 38 49-00 16 Cal 409, 4il 

(/) C^nni ^ Kunchi Imwa (1891) 14 (y) (1831) 7 Cal 474 
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to ln^e the endorsement cincelled IcaMng the deed to stand m other 
respects Itam ChaiuJar \ Ganga Saran {h) 

41. On adjudging the cancellation of an instrument (i), 

Power to Muirc thc Court mav require the party to whom 

party for whom in 

strument is can such rclicf IS granted to make any compensa- 

celli-d to maiwo . i i J i. 

compensation tion to thc Other whicU justice may require 
Compensation — Compensation includes, of course, return of any 
payment rcceit cd as part of the transaction annulled or avoided (j) 
Compensation on cancellation — ^WTicre a deed of hypothecation 
or a deed of sale is ordered to he set aside on thc ground of collusion 
between the grantor’s manager and the lender, it being prov ed that the 
grantor was of weak intellect and that in some cases thc money was 
paid to the grantor and sometimes to his manager the condition of 
cancelling the deeds should be, not thc repayment of moneys proved to 
have been received by thc manager, but of sums shown to liave been 
octuallj paid to the grantor personally, or borrowed by thc manager m 
the course of prudent management of the estate {1) Where a person 
advances a small sum of monej to another and obtains from the latter 
by fraud in repayment of thc loan a deed of sale of propertj worth 
considerably more than the amount of thc loan, all that he is entitled 
to on cancellation of thc deed is to be placed m the same position m 
which he would have been, had he obtained a deed of mortgage instead 
of a deed of sale He is not entitled to any allowance for repairs and 
improvements made by him to the propert} the deed of sale having 
been obtained by fraud (1) 

Minors — See notes to s 11 of the Contract Act under the head 
“ Fraudulent representation p 09 above (>n) 

(A) (1917) 39 All 103 37 I C 89 ment which was void m the absence of 

(i) This section cannot bo extended anj claim for its cancellation Fuh 

by analogy to cases where there is no Bibi v KhoLai Mondal (1927) 55 Cal 
question of cancelling any instmment 712 111 I C 319 Qu whether any 

Khan Oul v Latka Sin^A 9 Lah 701 general rule can bo founded on this 

nil C 175, A I R IS^S Lah 609 (t) A; t 5«nyA v Bijat Bahadur Singh 

Oulabehand v Ckunmlal, 122 I C 266 (1884) L R 11 I A 211 11 Cal Cl 

AIR 19‘’9 ^ag 15G (1) Sadashivv DAaibuAat (1881) 5 Bom 

(j) SecCalAriev AboolJlo ujj'er(1871) 450 

14 Moo I A 53 C5 The Court refused (m) Ltmbaji v Faht (1925) 49 Bom 
to deal under this section with an instra 576 88 I G C43 AIR 192o Bom 
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(2) Decrees merely declaratory are an innovation, and they first 
obtained autiontati\e sanction in England by s CO of the 
Clianccry Procedure Act of 1853 (15 i 10 Viet , c SO) (i) 

(3) Ecren years later, India followed suit with a 15 oi the 
Code of Civil ftocedurc, 1859, by nbicli it was enacted as 
foi/ows 

Ko sxut stall tc open to objection on tie ground that a racrclj 
declaratory decree or order is bought thereby, and it shall be la-ffful for 
ci\jI courts to wahe bmehug dccUiations of ught without granting 
conseguential relief ” (jp) 

S 15 of the Procedure Code ol was in the same terms 
as s no of the Chancery Procedure Act As to the latter 
scef/on, it wna held hy the Courts m England that it gave 
a. right of obtaining a dcchration of title only jn those cases 
where the Court could ha\c granted relief if relief had been 
prajed for (a:) The same interpretation was put b} the 
Judicial Committee of the Privy Council on s 15 of the 
Ptocedato Code Jn Kathania 2\'a(clitar \ Ilorastr^a fy), 
tfioir Lordships of the Privy Council after obserMng that the 
application of s 15 of the Procedure Coda must be go\emed 
by the same principles as those upon which the Court of 
Chancery proceeds m reference to the Chancery Procedure 
Act s 50 said as to s 15 of the Code ' It appears there 
fore, to their Lordships that the construction which must bo 
put upon the clause in qiicstion is that a dechratory decree 
cannot be made unless there be a right to consequential 
relief capable of bemg had m the same Court or in certain 
cases some other Court ” (z) 

(,0) The Code of 1859 was repealed by the Code of 1877, and the 
provision as to dechrotorj decrees transferred to s *12 ol 
the Specific Relief Act which w as passed in the same j car 


(u) ricoifli* Aofr V JVflrt (1012) 

30 Cal 701 70S ICI C 427 
(tr) Tho (Jecwons on this inactaeot 
are rcviewtj In Katlamo AoicAtar v 
Doraunja (1870) LI? 2 1 A ICO, 
187-100 

(x) I ootc T Ziorct A<tt4n»jiort (18561 2 
K A- J 753 , l<Jt] j LangdaU ▼ 


(1850) 8 Lo C M AO 391 
(y) (1875) L It 2 1 A 1C9, IR7 
Sftiffh V Ta (18i5) 

L B 2 t \ 8^ U Ucof: I U 7S'' 

( ) a novenufl Couu ^0* 

Aim V Al/t^oo! OunnfJ llS'‘3} I 1 A 

(Sippl) iC5 171 11 licnn 1 Jl 203 

526-2^7 
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(6) “ The terms of the section [s. 42] arc not a precise reproduc- 
tion of the provision contained in the Act of 1859 and the 
English law : in one direction tlicy arc more compreliensive, 
in another more limited. It is common tradition that the 
section was designed to be a substantial reproduction of the 
Scotch action of declarator, but whether this is so or not is 
of no great moment. IVe have to bo guided by its pro%’i- 
sions ns they arc expressed ” (a). 

(7) Before the Specific Relief Act the Courts in India had no 
power to make a merely declaratory decree independently 
of s. 15 of the Code of Civil Procedure, 1859 : the power to 
make such decrees rested entirely upon that section (6). It 
might have been thought that since the enactment of s. 42 
of the Specific Relief Act the power of the Courts in India 
to make a decree merely declaratory rested entirely upon 
s. 42, and that the Courts had no power to make such a 
decree independently of that section, but a different view 
has been taken in some cases which arc considered below 
(p. 845) under the head “ Whether a decree merely declara- 
tory can bo made independently of this section.’* 

Scope of the section,— In a suit under this section— 

(1) the plaintiff must be a person entitled to. any legal 
character (c) or to any right as to any property ; 

(2) the defendant must be a person denying, or interested to 
deny, the plaintiff’s title to such character or right ; 

(3) the declaration sued for must be a declaration that the 
plaintiS entitled tn a legal ehaiaetei or ta a right to 
property ; and 

(4) where the plainti0 is able to seek further relief than a mere 
declaration of title, he must seek such relief. 


(o) Deolali Koer r. Kedar Xath (1912) 
39 Cal. 701, 709; 15 I. C. 427. 

(6) (1875) L. R. 2 I. A. 169, 179-180, 
Doto (y), above. 

(c) Qu. has a shareholder in a company 
a “ legal character ” enabling him to 
claim a declaration that the acting 
directors have ceased to bo directors T 
Kttthsk Chandra Dull v. Jogesh Chandra 


2IajamdaT, 32 C. W. N. I0S4 ; 116 I. C. 
724 ; A. I. R. 1928 Cal. 868, Tvhero the 
Conit held tho applicant wrong on the 
merits. Ought he not also to have sought 
further relief T The mere fact of kindred 
or affinity to a given person is not a legal 
character: Farman Ah v. Mohammad 
Nawaz Khan (1930) 121 1. C. 417. 
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If any of the first three conditions is not fulfilled, the suit should 
be dismissed If those conditions are fulfilled, but the fourth is not, 
the Court shall not make the declaration sued for 

In Veolah Koer v Kedar Nath (d), Sir Lawrence Jenkins said 
The section docs not sanction every form of declaration, but only a 
declaration that the plaintiff is * entitled to any legal character or to 
any right as to any property * (e) it is the disregard of this that accounts 
for the multiform and, at times, eccentric declarations which find a 
place in Indian plaints (/ ) If the Courts were astute— as I think they 
should be — to see that the plaint presented conformed to the terms of 
Section 43, the difficulties that are to be found m this class of cases 
would no longer arise “ In the same case the learned Judge said 
“ It IS a common fashion to attempt an evasion of Court fees by casting 
the prayers of the plaint mto a declaratory shape Where the evasion 
18 successful it Cannot be touched, but the device does not merit 
encouragement or favour ” {g) In certain cases such as the govern- 
ment of a company under the Indian Companies Act, it may have to 
bo considered whether the jurisdiction of the Court is excluded or limited 
by special legislation (h) 

Whether a decree merely declaratory can he made mdependently of 
this section. — In Kathama Naichtar v Dorasxnga (t), which was a case 
unde* s 15 of the Code of Civi! Procedure, 1859, the Judicial Committee 
held that the Courts m India had no pou er to make a merely declara- 
tory decree otherwise than under that section In delivering the 
judgment of their Lordships of the Privy Council Sir James Cohific 


((f) (1912) 30 CUI 704, 709, 15 I C 
427 

(e) Declarsttionf of thought to roaduct 
religious processions and tho hko bavo 
been granted without reference to tho 
Act jlfan’U)’ f/asan v JJuiamfnad 
Zaman(1024)l R 63 1 A 01 86 I C 
230, A I n 1023 P C 36, folld , 
Sahm v liamkttmar Sifigh, 

20 All L J looi , nor c 057, air 

1923 All 710 (Moslem sacnfico of cows 
not bcin" in puLLo vjdw) w S C (parties 
reversed) learo to appeal not nllowd 
123 I C 333 AIR 1929 All 339, 
(1029) All I T 241 In the P C case 


there ira* a prayer for an injunctioo 
But tho similar case of Naubahar Sinjh 
y Qadir Bux. 125 1 C 14, (1930) 
AU L j 875, was dicided expressb 
under tho present section 
(/) For a bad recent speumen, seo 
SaiUrulra Nath Bose v Chant Chandra 
Bannsrji 118 1 C 311. A I R W29 
Cal 422 

( 9 ) <1912? 39 Cal 707-70S 

(h? Saral Chandra Chalracarltv Tnrak 
Chandra Chotlfrjce, Of Ca\ 016, 82 I C 
405, air 1921 Cal 032 
(ij <1875) L R 21 A 169,170 
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said “ The} (their Lordships) at first conceived that the power of the 
Courts in India to make a merely declaratory decree u as admitted to 
rest upon the 15th section of the Code of Civil Procedure, the effect of 
which has been so much discussed Mr Dojnc, however, raised some 
question as to that, and suggested that the power was possessed by the 
Courts in the mofussil before the Code of Procedure was passed, and had 
not been taken away thereby No authority which establishes the first 
of these propositions was cited , and their Lordships conceive that if 
the Legislature had intended to continue to those Courts the general 
power of making declarations (if they ever possessed such a power), it 
would not have introduced this clause into the Code of Civil Procedure, 
which, if a limited construction is to be put upon it, clearly implies 
that any decree made in eveess of the power thereby conferred would 
be objectionable, the words of the section being ‘ No suit shall be 
open to objection on the ground that a merely declarator} decree or 
order is sought thereby and it shall be lawful for the Civil Courts to 
make binding declarations of right without granting consequential 
relief * Nor docs any Court in India since the passing of the Code seem 
to have considered that it had the power of making declaratory decrees 
independently of that clause ’ The same reasoning applies w ith equal 
force to cases arising after the passing of the Specific Pclief Act , that 
IS to say, the power of Courts to make a decree merely declaratory since » 
the passing of the Specific Relief Act rests entirely upon s 12 of the Act, I 
and the Courts have no power to make such a decree indopendentl} of' 
that section But according to the High Court of Madras a ‘JUit for 
a declaration of right ma} not be within the purview of s 12 an(l}tt 
may be maintainable It has thus been held that a jilc ider d( barred 
from practising m v ilhge Courts by an onlcr of the Collector jmrport mg 
to hav c been made under the Madras Village Courts Art on tlie croimd 
of misconduct ma} sue for a declaration that the or ler is v oi 1 The 
suit was against the Sccrctarv of State for India in t mncil and the 
Court hel 1 tint the Collector had no power to miki an} ‘>urh or ler 
under the saul \ct and it made the decliratun (j) R liinr* wvs 
placet! 1)} the High (.-ourt upon /’i^c/icr V Sccrclirt/ofSlxteforltiJut (i) 
in which lior 1 M icmgliten in delivering the jn Ignient of tlicir I/ird 

(J) rama v Th< Seerr ary of (1916) 3J Ma i SO 211 C SO 

‘•n^/>>r/«fii(nir)3JMad aiic (*■) j \ •-’vrsi 

310 ‘V'f / i»iatTi»Vna V VaniytiKi 2*0 2s » 
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ships of the Pnvy Council said . " Now, in the first place it is at least 
open to doubt whether the present suit is within the purview of s 42 
of the Specific Eelief Act There can be no doubt as to the origin and 
purpose of that section It was intended to introduc e the provisions of 
s 60 of the Chancery Procedure Act of 1853 (IS & 16 Yict , c 86) as 
interpreted by judicial decisions Before the Act of 1862 it was not 
the practice of the Court in ordinary suits to make a declaration of right 
except as introductory to relief which it proceeded to administer But 
the present suit is one to which no objection could have been taken 
before the Act of 1852 It is in substance a suit to have the true 
construction of a statute declared, and to have an act done m contra- 
^ent^on of the statute rightly understood pronounced void and of no 
efiect This is not the sort of declaratory decree which the framers of 
the Act had in their mmd But even assuming that the Specific Relief 
Act applies to such a suit as this, what is the result ^ If the so called 
cancellation is pronounced void the order of Government falls to the 
ground, and the decision of the Collector stands good and operative as 
from the date on which it was made Their Lordships are of 
opinion that the Government have been wrong throughout, and that 
the fiiut IS properly framed and not open to obj ection under the Specifio 
Relief Act ” There was no point raised m the above case that s 42 did 
not apply , on the other hand, it was assumed by counsel that s 42 
applied, but that there nas no “ further relief ” claimed as required by 
s 42 At all events, the ground of the decision ivas that the suit was 
in fact not for a declaration without more 

On the other hand, in Sheoparsan Singh v Ramnandan Singh {1) 
Sir LaivTcnce Jenkms, m delivering the judgment of the Judicial 
Committee, said “ The Court’s power to make a declaration without 
more is derived from s 42 of the Specific Relief Act, and regard must 
therefore be had to its precise terms ” (m) Already m 1910 the High 
Court of Bombay had said “ It has long been established that the 
general power aested m the Courts in India under the Civil Procedure 
Code to entertain all suits of a civil nature excepting suits of which the 
cognizance is barred by any enactment for the time being in force docs 
not carrj with it the general pow cr of making declarations except in so 
far as such power is expressly co nferred bj. statute ’ (») 

(l) (191CJL U 431 A 91 97, 43Cdl A«/A (191 Jj 3jCal "01 70S, If* I 0 4.’7 

C9J. 33 1 C 914 («) (1010) 3l 

(m) See also DeolaU hotr v Kclar Bom C70 CSO, 7 I C. 915 
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The abo^e ca«cs nro c in the ^^^nte^er doubt there S 

may be as to the poorer of the High Court (o) to make a merely declara 
torv decree mdependentlv of «: 42 the Courts in the Afufassal had no 
such power at am time The correct vicir, it is submitted is that s 42 
IS oxhaustn c of the ca«es m which a decree mcrelr declaratory can be 
made, and that the Courts ha\c no power to make such a decree 
independentlv of that '^cction Vt nil c\ents the proiiso to s 42 is 
paramount and its effect cannot be avoided (p) 

Discretion of the Court — * It is not a matter of ab olute right to 
obtam a declaratory decree It is discrctionarv with the Court to grant 
it or not, and m c\ erv ca«c the Court must eserci c a «!ound judgment 
as to whether it is reasonable or not under all the circumstances of the 
case to grant the rehef prave<l for There i-> <0 much more danger m 
India than here of hara'^-ing and \cxattous litigation that the Courts 
in India ought to bo rao»t careful that mere declaratorv suits be not 
converted into a new and mi chieious «ource of litigation (q) It 
has accordmslv been held that a decree <hould not be pa scd — 

(1) m a «uit ba a ILmdu widow against her mother m law and 
a son adopted bv the latter for a declaration that the 
adoption is maahd and that a will made bv the mother m 
law bequeathmc the whole of her hu band & p operty to 
the adopted son i imalid for the purpose of transferrmg 
the estate (r) 

(o) The Code of lSo9 was onginalir Cinl Procedare Code see Tuhi D<u v 

intended forappi catiOQintheCourts not Shir Dot 0 Lah 16" 103 I C "63 

established by Royal Charter and it was AIR ID"* Lah 631 

not till the Tear 1&6'’ (when Supreme (7) Naro a 21 Ittr t Kishen Soondory 
Courts were abolished and Hioh Courts Da (18"3) L R I \ (Suppl ) 149 

establi-hed) that it was extended to the 16* H Beng L P 171 190 Ka hama 

Courts m th" Presidency Towns «ec aaleJSiarT AmiriRTU (IS o) L R 21 A 
cl 37 of the Letters Patent 169 ISl IS’ Shtoparsan S ngh r Pam 

(p) V Po Thttn y 0 A O K P 21 nandan S\ngh (1916) L P 43 I A 91 

Jim 5 Pan 699 I9GI C 36;. A I P 9 43 Cal C94 "04- Oo 33 I C 914 

19’S Ran" 34 Thttar r Samban Joseph r Calcv a Corporation (1916) 43 

6 Ran 1S3 110 I C 50 j A I P I \ 243 "43 44 Cal 87 36 1 C 912 

19’S Rang 143 Cp Pijt Ida raj JIa Olay v C Tha llline " P^n" G49 

Sinjh y Seej of S^te 46 \I1 Sa3 Ss 83 I C 66 A I P o P^ng 1S4 
I C 212 AIR 19’1 \n 6 j’ where (pUmtiff s conduct was fracdulent, bat it 
the mam pomt was that th“ matter sras seems hiS claim was wrong on all pomts) 
of exclosire revenu" junsd ction As to (r) Pjn» Pirthi Pal Kunirar y Pant 
the somewhat cornpli ated relation o* Cutnait Juniror (l^'H)) L- P 1"I \ 107 
this enactment to 0 XST r C3 o* the 1“ Cal ^33 
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ships of the Privy Council said “ Now, m the first place it is at least 
Open to doubt whether the present suit is within the purview of s 42 
of the Specific Relief Act There can be no doubt as to the origin and 
purpose of that section It was intended to introduce the provisions of 
s 50 of the Chancery Procedure Act of 1852 (15 A 16 Vict , c 86) as 
interpreted by judicial decisions Before the Act of 1852 it was not 
the practice of the Court in ordinary suits to make a declaration of righ t 
except as introductory to relief which it proceeded to administer But 
the present suit is one to which no objection could have been taken 
before the Act of 1852 It is in substance a suit to have the true 
construction of a statute declared, and to have an act done in contra 
vention of the statute nghtly understood pronounced void and of no 
effect This is not the sort of declaratory decree which the framers of 
the Act had in their mmd But even assuming that the Specific Relief 
Act applies to such a suit as this, what is the result ? If the so called 
cancellation is pronounced void the order of Government falls to the 
ground, and the decision of the Collector stands good and operative as 
from the date on which it was made Their Lordships are of 
opinion that the Government have been wrong throughout, and that 
the suit IS properly framed and not open to objection under the Specific 
Relief Act ” There was no point raised in the above case that s 42 did 
not apply , on the other hand, it was assumed by counsel that s 42 
applied, but that there nas no “ further relief ” claimed as required by 
s 42 At aU the g'round of the decision uas that the suit was 

in fact not for a declaration without more 

On the other hand, in Sheoparsan Singh \ Ramnandan Singh (1) 
Sir Lawrence JenLms,, in delivering the judgment of the Judicial 
Committee, said “ The Court’s power to make a declaration without 
more is derived from s 42 of the Specific Belief Act, and regard must 
therefore be had to its precise terms ” (m) Already m 1010 the High 
Court of Bombay had said “It has long been established that the 
general power vested in the Courts in India under the Civil Procedure 
Code to entertain all suits of a civil nature excepting suits of which the 
cognizance is barred by any enactment for tin- time being m force docs 
not carry with it the general pow er of making declarations except m so 

far ns such power is expressly c onferred by statute ” (n) 

(/) (1910)L 1, 131 \ 91 97 43Cal aV«IA { lOl-j 3JCaI "Ol 70S Tl C 4 7 
C91, 331 C 914 laltufki v Ayorstn^ip (mO) 31 

(m) Sec o!-o D<olal, Kcxr r Kelar Bom C7C CSO, 7 I C. OIS 
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The abo\c cases arose m the Slufiss'il ^\hatevc^ doubt there 
rai) be as to the po^\ er of the High Court (o) to make a merely declara 
toiy decree independently of s 42 the Courts xn the Jlufassal had no 
such power at an} time The correct mcw , it is submitted isthats 12 
13 ethaustne of the ca'^es in which a decree mcrcl} declaratory can be 
made and tint the Courts h*i\c no power to make such a decree 
independently of that section At all e\etits the proviso to s 42 is 
paramount and its effect cannot be av oidcd (p) 


Discretion of the Court — ‘ It is not a matter of absolute right to 
obtain a declarator} decree It is discretionar} with the Court to grant 
it or not and in ever} case the Court must exercise a sound judgment 
as to whether it is reasonable or not under all the circumstances of the 
case to grant the relief prayed for There is so much more danger in 
India than here of harassing and vexatious litigation that the Courts 
in India ought to be most careful that mere declarator} suits be not 
converted into a new and mischievous source of litigation (j) It 
has accordingly been held that a decree should not be passed — 

(1) m a suit b} a Hindu widow against her mother in law and 
a son adopted bv the latter for a declaration that the 
adoption is mv alid and that a will made by the mother in 
law bequeathing the whole of her husbands property to 
the adopted son is invalid for the purpose of transferring 
the estate (r) 


(o) Tbo Codo of 1850 was ortgnally 
intended for application in tho Courts not 
established by Royal Charter and it was 
not till tho year 1862 (when Supreme 
Courts were abolished and Iflgh Coarts 
established) that it was extended to the 
Courts in tho Presidency Towns eeo 
cl 37 of tho Letters Patent 

(p) U Po The n V O A 0 K Jt 21 

Firm 6 Ran CaO 1061 C 36S AIR 
10‘’3 Rang 34 Tkecar r SaTTiban 
6 Ran 188 110 I C 59o AIR 

I9‘’3 Rang 14J Cp Hajt Udairaj 
Stngh v Seey of Slate 46 All 653 88 

I C 21*’ AIR lO’l VII 6o’ where 
the mam point was that the matter was 
of esclusire rcrenuo jurisd ct on As to 
tho somewhat complicated relation of 
this enactment to 0 \XI r C3 of the 


Civil Procedure Code see Tulst Dtu t 
Shw Dal 0 Lah 167 103 I C 763 

AIR ion Lah 631 
(7) Aarain 2ltiltr v Aishen •Soomfory 
Daisee (1873) L R I A (Suppl ) 140 
10 11 Beng L R 171 100 Kathama 

VotcA arr Dorastnija (187j) L R *’ I A 
169 181 18’ Sheoparsan S nyh V Pam 
nandan Singh (lOlC) L R 43 I A 01 
07 43 Cal 694 "04-"05 33 I C 914 
Joseph T Galeulta Corporation (1916) 43 
I A "43 *>48 44 Cal 87 36 I C 912 
3Ta BUs j V V Tha lU ne 2 Rang 649 
8 SICC 6 AIR 19 o Rang 184 
(plaintiff s conduct was fraudulent but it 
seems Ins claim was wrong on all points) 
(r) Ram Pirthi Pal Kunicar v Ram 
GumanKunvar {IS00)L R 171 V 107 
l"Cal 933 



848 


S.R A. 
S. 43. 


THE SPECIFIO REUEf ACT^ 1877. 


(2) Jn a suit by a reverbionacy heir against a Hindu widow and 
a de\n&ee under her will, for a declaration that the will is 
invalid for the purpose of transferring the estate fs) , 

(3) for a declaration that the election of the defendant as a 
member of the Bengal Legislative Council is inialid ( 1 ) , 

(4) in a suit by a purchaser of a reversionary mterest against 
tie tnistees of a deed of settlement and the beneficiaries, 
for a derlarataon of his rights under the deed, when the 
circumstancea are such that to give a deelaratoiy decree 
would be to offer direct encouragement to speculative 
purchasers of doubtful titles («) , 

(5) where the case is of such a character that the decree, jf 
passed, might be immediately rendered nugatory by an 
action of the defendant within the scope of his authority (u) , 

(fi) where there was an alleged wrong entry (without contest nt 
the time) made many yeans earlier in the Ihcivat, there had 
been long delay on the plaintiff’s part, and the declaration 
prayed for wouW not have hound ad parties interested (to) 
The Privy Council is reluctant to overnile the discretion o! the 
lower Courts in granting a declaratory decree under this section (a;) 


A suit does not he merely to set aside an assertion —Thus a phmtiff 
who IS actually m receipt of rents from the defendants, lus tenants, 
cannot sue to set aside a mere all^ation of the defendants that they 


where the tenants not only set up a certain tenure, but etcrcise rights 
in the land inconsistent with the tenure under which the plaintiff 
nlleges they hold the land, though consistent with the tenure set up by 
them ( 2 ) Note that m U! (g) there n no mete allegation of ownership, 


but a demand for possession 

(0 Thukuratn Jaifal hnnicar v 
Bkatyfi Inlar Hal adur Singh {100i)h B 

ai I A G7 , 20 AU 238 . Fijiaromi v 
(1905) 28 Jlad CTO 502, 
Dcokiv Jicttla Prasad, W Aii 678, US 
I C 737 , A t B 1928 HI 216 does 
not 8ccm consistent with these autbont!cs 
wluch Wf'ro not cited 

(0 PhupenJra iSalA v Fanji* :singh 
(I'll!) 41 Cal 38U 20 1 C 670 
(«) JJhuyniro J)hu’tn r Trijinanath 


(1881) 8 Oil 7C1 
(») Aamirt v Slioali* 

37 All 313, 29 1 C 50 
(«) Aflab All Manv Altar Ah hhan. 
All L J (1929) 794 , 121 I C 209 

(x) (1904) L B 31 1 A 67 . 20 AU 
238 note {«) supra 

(y) Admony iSiny^ v haUj Churn 
(I875)L R 2l A 83, UJlcns h » 382 

(•) Aab/n’Acns Oolant Jf»(I8S>0)l3 

c«) n 
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“ Person entitled to any legal character or to any right as to any 
property.” — No suit is nnintiiniblc under tins section unless the 
phmtifl IS a person entitled to some legal character or to some right ns 
to property, and the declaration sought is that he is entitled to such 
character or to such right (a) Tlie Court uill not make such a merely 
negatnc declaration ns that A does not infrmgc Z ’s trade mark by 
sellmg goods under a mark A to which A makes no exclusi\ c claim (6) 
The right of the owmer of a building to rcceiv e compensation from a 
public body for the rcmo\al of fixtures attached to the building is a 
right to property, and he may sue for a declaration of such right (c) 
A person entitled to property on the death of a Ilmdii widow may sue, 
where the parties arc referred bj a Rcaeimc Court to a CimI Oaurt, 
for a declaration that the widow is m possession of the property not 
as heir of a separated Hindu, but ns the w idow of a deceased coparcener 
in heu of maintenance (d) A landlord who js m possession tlirough his 
tenants may sue the defendant who claims the land as against him by 
on ad\ erse title and has turned out the tenants for a declaration of Iiis 
title as agamst the defendant and for possession which would bo by 
receipt of rents from the tenants It is a mistake to suppose that the 
tenants arc the only persons entitled to sue in such a ease (e) A 
person holding a zur t peshgt lease from an occupancy tenant and who 
has let out the land to others may sue the lessor and the sub lessees for 
a declaration of hw title as zur i pcs/igi lessee and for possession which 
could only be by receipt of rents from the sub lessees (/) An o^yne^ 
of land has a right to brmg a suit agamst any member of the public 
who formally claims to use the land as a public road («;) The right of 
a gor (priest) to conduct his t/ajmans (patrons) to a temple to perform 
worship there on their behalf and receue presents from their patrons 
13 a right to property, and the gor may sue for a declaration of such 


(fl) S^fparsan Stngh v RumananJan 
Stngh(mG)L R 431 A 91 97 43Cal 
694 33 1 C 914 DtokaU Koerv Ktdar 
^«/A{1912)a9Cal "(M, 15 1 C 427 
(b) ilohammtd Abdul Kadtr y Ftn^aj 
Flmtng d. Co (1928) 6 Rang 291 111 

I C 138 

(e) Joseph V Calcutta Corporaium 
(19161 L R 43 I A 243 44 Cal 87, 
36 1 C 912 

(d) Ram Jlanorath Singh r DImjt 


(1914) 30 All )"0 23 I C 2o> Kanbai 
Lai V Jo, lAzt (1922) 4S All 164, C9 
I C 840 AIR 1923 All 34 
(«) Buitsuri V Raroda Fan a Foy 
(1884) local 10"C 
{/) fJai’amT /*ami:<»l(189G) 18 All 
440 [F E] Chulatn Uusatn y ^laham 
mad nusain (1900) 31 All 271 
(?) CAi/ni Fa'l y Fam Fifhen Sahu 
(ISSS) 15 Cal 4CO[F Rl 
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(2) in a suit by a reversionary heir against a Hindu widow and 

a devisee under her will, for a declaration that the will is 
invalid for the purpose of transferring the estate (s) , 

(3) for a declaration that the election of the defendant as a 
membei of the Bengal Legislative Council is mvahd (f) , 

(4) in a suit by a purchaser of a reversionary interest against 
the trustees of a deed of settlement and the beneficiaries, 
for a declaration of his rights under the deed when the 
circumstances are such that to give % declaratory decree 
would be to offer direct encouragement to speculative 
purchasers of doubtful titles (u ) , 

(6) where the case is of such a character that the decree, if 
passed might be immediately rendered nugatory by an 
action of the defendant withm the scope of his authority {v ) , 

(6) where there was an alleged wrong entry (without contest at 
the time) made many years earlier m the khewat, there had 
been long delay on the plamtifi s part, and the declaration 
prayed for would not have bound all parties interested (le) 
The Privy Council is reluctant to overrule the discretion of the 
lower Courts m granting a declaratory decree \mder this section (x) 

A suit does not he merely to set aside an assertion — ^Thus a plaintiff 
who IS actually in receipt of rents from the defendants his tenants, 
cannot sue to set aside a mere allegation of the defendants that they 
were holdmg the land under a certam tenure {y) But it is otherwise 
wheie the tenants not only set up a certain tenure, but etercisc rights 
in the land inconsistent with the tenure under which the plaintiff 
alleges they hold the land, though consistent with the tenure set up by 
them {z) Note that m ill (g) there is no mere allegation of ownership, 


but a demand for possession 

(«) Tluhiraia Jatpal huntcar v 
Bhavja In lar Bal ad ir Singh (1904) L R 
31 I A 07 26 All 23S Vijiaaann v 

SanmTma (1005) 28 Mad STO 602 
Z)coii V Jtcala Praiod 60 Alt 678, 113 
I C 737 AIR 192S All 2IC does 
not seem consistent w itU these authorities 
wluch were not tited 

(0 Bhvpendra A art v Jlangi Sinjh 
(1011) 11 Cal 381 20 ICC76 

( h ) Bhuynlro Bhuun r Trigmanath 


(1831) 8 Cal 7G1 

(») Maharaj Aam»« v Shash (1915) 
37 AH 313. 20 1 C 51 

(w) AJiab All hhany All/orAhXRan, 
AH L J (19-9) 791 . 121 I C 209 

(x) (1901) L R 31 I A 07, -0 All 
238 noto (9), aupra 

(y) hilntonj Singh V hallj Churn 
(1876) U U 21 \ 83 11 Hens I H 382 

( ) Knh Aithen ^ Co!am 4h (18S0) 13 
Cil 3, 11 
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Person entitled to any legal character or to any right as to any 
property ” — No suit is imintamablc under this section uule'ts the 
plaintiff IS 1 person entitled to some legal character or to some right as 
to property, and the declaration sought is that he is entitled to such 
character or to such right (a) The Court will not make such a merely 
negatia c declaration as that A does not infringe Z ’s trade mark by 
selling goods under a mark A touhichA makes no exclusive claim (6) 
The right of the owner of a building to receive compensation from a 
public body for the removal of fixtures attached to the building is a 
right to property, and he may sue for a declaration of such right (c) 
4 person entitled to property on the death of a Hindu widow may sue, 
where the parties arc referred b} a Revenue Court to a Cival Court, 
for a declaration that the widow is m possc‘?sion of the property not 
as heir of a separated Hindu, but as the w idow of a dccca«ed coparcener 
in heu of maintenance (d) A landlonl who is in possession through his 
tenants may sue the defendant who claims the land as against him bj 
an adv erse title and has tiime<l out the tenants for a declaration of Ins 
title as against the defendant and for possession which would bo by 
receipt of rents from the tenants It is a mistnkc to suppose that the 
tenants are the ouly persons cntitlc<I to sue in such a case (c) A 
person holding a zur i pcs/jt lease from an occupancy tenant and who 
has let out the land to others ina> sue the lessor and the sub lessees for 
a declaration of bis title as zxir t jKshgi lessee and for posicwion which 
could onl^ be b) receipt of rents from the sub lessees (/) An owner 
of land has a right to bring a suit ngain'^t am member of the public 
who formall) claims to use the land as a public roa 1 (y) The right of 
ayor (priest) to conduct his ynymns (patrons) to a temple to perform 
v\or5.hip there on their behalf ami receive presents from tlieir patrons 
IS a right to property and the gor mav sue for a declaration of «ucli 


(a) v llimananjaix 

SinjA(jnif)L n 431 A gj 07 43Cal 
Cai 33 I C *>14 Deolahhofrv Kfdar 
\a/A(19l2|aaCAl "01 15 1 C 4Z’ 
ffc) 1/olanwioi AaJ r T f i" aj 
rirminj I Co (lOJslOlUnj 2J1 III 
I C IS'' 

(e) Jo/rtph V Corjvtnt mu 

(laiO L. n 43 I \ 213 41 Cat S', 
30 I C 01^ 

(J) Pon A Siw-A t />/«, 


(1914)30 Ml 131, 33 1 C Jo* AasAai 
M \ Jat (l*>'3) 4S All ICI. 09 

I c 810 air 1933 ail 51 

(f) / iifstn T Piro'i Aa» » Poy 
(IsslMOa,! lOT 
(/) 'f^Pamr /’jHial(lR%)I8 \11 
4IO[Pn) Gkuhri T 

rttilUia an f"l 

(j) Clan /yi T /’3r« A««.ln« 
(ISssll'CaJ 4'-TfI P’ 
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ttghts nZierc those rights are interfered -with (A) The founder of a 
mg/ IS entitled, after the death of the jnulatialhs named hy hm 
without hiMug exercised the power of appointment conferred on 
them, to apply for a declaration that the right to appoint successors 
has devolved on himself (») A plaintiff may under this section sue 
lor a declaration that the defendant js not his son ( j) or that the 
defendant is not his adopted son (i) A plaintiff in possession of 
property claiming to be the owner thereof may sue for a declaration 
that a decree obtained by one of the two defendants against the other 
affecting the plamtiff’a property was collusive and is not binding on 
the plaintiff (1) A smt may he brought under this section by the 
Mahomedan inhabitants of a \ullage for a declaration that an nJffah and 
the land adjoming it situated in the Milage is waif property (m) 

A suit does not he under this section for a declaration that a valid 


personal contract still subsists between the plaintiff and the defendant 
Such a suit IS not for a declaration that the plaintiff is entitled to a legal 
character or to any right as to anj property (n) Likewise a decree 
holder cannot sue for a declaration of the debtor's title to jyroperty (o) 

The tight to use a street as a thoroughfare is a right which a Court 
might properly declare , but the right to pass along a street playing 
music 13 not a right which the Courts ought to recognise m that 
sense (p) 

A , a Hindu, dies leaving a widow, B R , A ’s executor applies for 


tA) Kahdasv Parjaramll^Ol) 

300 Seo also Bent JSIadko Pragival ▼ 
Utra Lai (1021) 43 All 20 59 I C 873, 
tut othcrwiso i! thp presents are not 
COTiTitctcd a reUgiaus office Banat v 

Kanhaiya {1021) 43 Al] IBO, D9J C C50 
(t) Buq^han Prttfad v D7aniio 49 Al’ 
437 09 r C 1015 .AIR 1027 Ail 
257 

(j) laktul/d V Afjarstnyjt (1910) 31 
Bom G7G, 7 I C 915 

(1) C^innaaami V AmAfl/aionno (lOOO) 
29 Mad 18 

(!) Oani/fa \ Siianrippa(l9lSi383lad 
11C2, 2G I C 232 But sec Canyt 
Gfiulan \ rapfsftri (loot) 20 All 

COO 1/17, nnl Lunftamcl ^ A«I » (1891) 
H Mftd 107 


(1910) 02 A]) COl But ecp iiojid Ah 
Shah V Lianal ul I/ih Bey (1680) 8 All 
31 

(«) liamhishnav Aarayana (191C) 39 
Mad SO, 20 I C 833 A declaration 
that tlo plaintifT was a holder for value 
of a cheque was allowed m peculiar 
ciroumUanccs m Xol v Fata 

ittappn iluMi, 110 I C 158, AIR 
1929 3fad 572 acd yu 

(o) AnI«m6V not even if the property 
has been allnchcd K P M A ttrm 
V Jfuuuy pa TAcin I Hang 22, 95 1 C 
VS A I li lOr Hung 121 
ip) 1 V AM I ha hr (1916) 

42 Bom 433 40 f C 740 AutfioMty 
oft U e inntttr of proemuuns an 1 the M'C 
H in a rr^retlally iiiiviltl''/ stale ep 
\ 811 above 


I A! n» ^ tlbnr l{iJ«avft 
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probnfc of A ’s Will S filM n cncit, but tlic c'lvc'it is di«mi<<scd, and 
an order is nindc for a gnnt of probate to R Subsequently S sues R 
and the ^^ldov\ for a dcchntion that lie is the next rcxcrsioncr to the 
estate of A and, as such, is entitled to apply to tfic Court lia\ mg jirobatc 
juri'diction for rcxocation of thegrantof probate S is not entitled to 
sue under this section, as he is not entitled to any legal character or to 
any right to property The reason is that caen ns a rcacrsioner he 
cannot haxe any right to A ’a estate unless A died tnlcslate, and the 
grant of probate (until rc\ohc<l) is conclusnc that A did not die 
intestate (q) purpo'cly refrain from citing other coses uliere the 
only matter really in dispute was the special custom of some tribe or 
sect 

Declaration as to right to possession — Ills (a) end (g) show that a 
person in possession may sue fora declaration in certain c% ents here 
a person is in possession of land, and the defendant, alleging that the 
land IS tra^/ property and that he is the mutaicallt thereof interferes 
with his tenants and prev ents them from pay mg rents to him, and it is 
found that the defendant is not the mvtatcalh nor possessed of any 
interest in the land, such person is cntitlcil to a declaration as against 
the defendant that he is laicfully entitled to possession and to an injunc 
tion restrammg him from interfering with his possession It is not 
necessary for him to bo entitled to such a declaration to nogatnc that 
the land was valf property It was so held by the Judicial Committee 
\TiIsmailAnjJ\ Mahomed Glouse(r) ‘ The possession of the plamtiff 
[which was for a period of 0 years] was suDiciont c\idencc of title as 
owner as against the defendant By sec 0 of the Specific Relief Act 
(Act I of 1877), if the plaintiff bad been dispossessed otherwise than m 
due course of law he could by a suit instituted within sn months from 
the date of the dispossession ha\e recox cred possession notwith 
standing any other title that might be set up in such suit If he could 
thus recover possession from a person who might be able to prox o a 
title It IS certainly nght and just that he should bo able against a 
person who has no title and is a mere xvrongdoer to obtain a declaration 


(7) Sheopartan Singh v ramajuindan 
Singh 0916) L R 43 I A 01 43 Cal 
694 33 I C 014 

(r) (1893) 20 I A 99 "0 Cal 834 

Gangaram r The Secretarj of State for 


/n<{ a (1896) 20 Bom "08 Hanmanfrav 
V The Seereiary of Slate for India {1901) 
2» Bom 287 Ayyaparaju v The Secre 
lary of Stale for India (1914) 37 Mad 29S 
300 I C 891 



850 


THE SPECIFIC RELIEF ACT, 1877. 


S.H. A. 
S.4^. 


rights where those rights are interfered with (A) The founder of a 
uciqf IS entitled, after the death of the inutatmllis named by him 
without ha\nng exercised the power of appointment conferred on 
them, to apply for a declaration that the right to appoint successors 
has devolved on himself (t) A plaintiff may under this section sue 
for a declaration that the defendant is not his son {j) or that the 
defendant is not his adopted son {k) A plaintiff m possession of 
property claiming to be the owner thereof may sue for a declaration 
that a decree obtained by one of the tno defendants against the other 
affecting the plaintiff’s property was collusive and is not binding on 
the plamtiff (f) A smt may be brought under this section by the 
Mahomedan inhabitants of a \ illage for a declaration that an idgah and 
the land adjoining it situated in the village is waif property (i«) 

A suit docs not he under this section for a declaration that a valid 


personal contract still subsists between the plamtiff and the defendant 
Such a suit 13 not for a declaration that the plaintiff is entitled to a legal 
character or to any right ns to any property [n) Likewise a decree 
holder cannot sue for a declaration of the debtor’s title to property (o) 

The right to use a street as a thoroughfare is a right which a Court 
might properly declare , but the right to pass along a street playing 
music is not a right which the Courts ought to recognise m that 
sense (p) 

A , a Hindu, dies lea\ mg a widow, B R , A ’s executor, applies for 


(A) RaUdaiv J’ar^araTrti'lSJll) I5Bom 
305 Seo also Eem Madko Pragxeal r 
Eira Lai (1921) 43 All 20 , 69 I C 873, 
but othcrwi®e if thp present^ aro not 
connected with a religious office Banat v 
AanAaiya(1921)43All 159 . 691 C 659 

(i) Ruqqhan Prasfld t Dhanno 49 Al’ 
435, 09 1 C 1045 , AIR 1927 All 
257 

(j) lalluba V Agars%ngji (1910) 34 
Bom C70, 7 1 C 945 

( 1 ) Chmnaaatniv Ambalatanna {lOOG) 
29 Wad 48 

(/) QanJIa \ 5’ii’anflj pa (1915) 38 Olad 
1102, 20 I C 272 But SCO Gatga 
Gkulam V TapfsAn Brasnd (1001) 2«« AH 
COO 007, and AwnA <m«i V A«l*(189I) 
14 Mad 107 

(ti) Jltihaistnal Alaii^ tJibnr Ilusant 


(1910) 32 All C3I But see Majtd Ah 
S^ak r Bianat ul Lah Bbq (18SC) 8 All 
31 

(a) Bamlrishna v Laraj/ana (1910) 39 
Mad 80, 20 I C 883 A declaration 
that the plaintiff waa a holder lor value 
of a cheque nas allowed in peculiar 
circum^tnncis in Oirihan Lai v Pala 
nt<fppa Mudali 1J9 I 0 158, AIR 
1929 Mad 572 aed yu 

(o) And ttmhlt, not even if the property 
has been nttaclicd A A J/ A / irm 
\ Jlauitq PoThein.A Rang 22, 051 C 
93. A I R 1020 Rang 121 

(p) Ifnln/ff’i \ AM ‘I hadif (1918) 
42 Horn 433, 40 I C 710 Authority 
on the matter of procissionv and the lAe 
H in a ngrrllall^ unstttlcd stale, fp 
nole(f) P 8l4,aljo\c 
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probate of A ’s will S files a ca\eat, but the caveat is dismissed, and 
an order is made for a grant of probate to R Subsequently S sues R 
and the ^ idow for a declaration that he is the next reversioner to the 
estate of A and, as such, is entitled to apply to the Court having probate 
jurisdiction for revocation of the grant of probate S is not entitled to 
sue under this section, as he is not entitled to any legal character or to 
any right to property The reason is that even as a reversioner he 
cannot have any right to A *s estate unless A died intestate, and the 
grant of probate {until revoked) is conclusive that A did not die 
intestate (q) We purposely refrain from citmg other cases vvhere the 
only matter really in dispute was the special custom of some tribe or 
sect 

Declaration as to right to possession — Ills (a) and (g) show that a 
person m possession may sue for a declaration m certain ev ents AMicrc 
a person is m possession of land, and the defendant, alleging that the 
land IS teaX/ property and that he is the mulaualh thereof, interferes 
with his tenants and prev ents them from paymg rents to him, and it is 
found that the defendant is not the tnutaicalh nor possessed of any 
interest in the land, such person is entitled to a declaration as against 
the defendant that he is hicfuUy entitled to possession and to an injunc* 
tion restraining him from mtcrfcnng with his possession It is not 
necessary for him to be entitled to such a declaration to negativ c that 
the land was tcakf property It a as so held by the Judicial Committee 
in I small Anjf v Mahomed Ghouse (r) “ The possession of the plaintiff 
[which was for a period of C years] was sufficient evidence of title as 
owner as against the defendant By sec 9 of the Specific Relief Act 
18T7),v£ the been dispossessed otbetv.ise tbanvn 

due course of law, he could, bj a suit instituted within six months from 
the date of the dispossession, have recoiered possession, notwith- 
standing any other title that might be set up in such suit If he could 
thus recover possession from a person who might be able to prove a 
title, it IS ccrtainlj right and just that he should be able, against a 
person n ho has no title and is a mere wrongdoer to obtain a declaration 

{ 7 ) Shfopar»an Si”gh v I'amanundan India (IPac) 20 Bom 79S , Ilanma’itrav 
5injM191C) L R 43 I A 91 , 43 Cal v Tie Seenlary of Slatf far India (lOOl) 
C94 33 I C 914 23 Bom 2S7, Ayyifamju r TAe Fftre 

(r) (1891) 20 I 4 99 , 20 Cal 834, /a<y /"rfvj (1911) 37 M*1 298. 
Ganyann T The Seertlary of Sate fur 300, 2v I C 
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of title as owner, and an injunction to restrain the wTongdoer from 
interfering with Ins possession ” 

“ Interested to deny.** — suit may bo brought under this section 
not only against a person denjmg, but a person interested to deny, the 
plaintiff’s right to property 

Where an order is made by a magistrate under the provisions of 
the Criminal Procedure Code agamst a person directing him to remove 
an otta standing in front of his shop as an obstruction to the public way, 
such person may institute a smt against the Secretary of State for India 
in Council for a declaration that the land on which the otta stood is his 
property, and that it does not form part of the public road Public 
roads are under the Land Re\enue Act (Bombay Act V of 1879) \ested 
m the Go\emment of Bombay, and the Government therefore are 
" interested to deny ” the plaintiff’s title to the land (s) 


“Further rehef.” — suit should not be dismissed if a plaintiff, 
being able to seek further relief, onuts to do so All that is provided 
by this section is that the Court shall not make a declaration m the 
events specified in the proviso, not that the Court shall not grant the 
relief that is prayed {t) ^^^lere the plaintiff orbits to seek further relief, 
and applies for an amendment m the Court of first instance, the Court 
should allow the amendment (u) Where the objection that the 
plaintiff has omitted to seek further relief is taken for the first time in 
appeal, the Court should not refuse to make the declaration, but allow 
the pJninCiff an opporCcmttfy of araenci'flg’ the phent But w such 
amendment should be allowed where the objection is taken m the Court 
of first instance and the plamtiff notw ithstanding peraists m continuing 
the suit as framed (le) 


{«) The SecTtiary of State for JnJia 
tn Couneil ^ Jethabhat (1803) i7 Bom 
293 

(0 Salharam The Secretary of State 
for India (lOCM) 2S Bom 332, Kunj 
Diharx Prasadji v Keikailal (I9(M) 28 
Horn oca 

(«) halabfax ^ The Secretary of State 
/or/n/ta(1905)2915om 19,29, Voham 
mad Sadxq v Utah JJalhth (1929) 120 
I C 531 

(v) Jimla V Jama (1889) U Bom 
CAfi, Chomui. ymffw (1891) 1* Mad 4H 


CkaranDai't Jamna Bnt (I'JJS) 10 1.nh 
403. 1)2/ C 48, doc? not scorn rcfoncjJ 
ablo ?rith thp?e dccHjon* though on 
pmciplo It seems tomet tliat particular 
acts aathori'ed hy an crating operative 
instrument cannot l>o declircvl inTahd 
without cnnceUing tho instrument Cp 
Jiaata Sinjh v Ditcan Sm^h, iJ5 / C 
W9 A I H 1929 Uh II 
(w) SaryanarajanamurUs Tammanna 
(1902) 25 Mad 501, 500, ^arayatla v 
Shanhunm (1802) 15 Mad 255. 257-253 , 
Jti} Saram Dat \ Shama Annio i>i»» 
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In a suit ■where the phintills pn\c<l for a clcclantion tbit they 
were entitled to a two fifths shire of propert} m the pos‘?e'!''ion of the 
dcfendints, the Allihnbid High Court held tint the pro\iso to s 12 
did not nppU, is relief b) wij of partition would be grinted b} the 
Collector (x) This appears to be unsound The relief is granted b} 
the Court though the Collector is the officer of evccution In inj ease 
the pliintills should ha\ c asked for joint possession 

A suit for a declaration of right to pre empt would not he if not 
followed by i pnjer for consequcntnl relief (y) 

Injunction is “further relief” within the meaning of the pro 
laso (:) .jVnd so is cancellation (a) A suit therefore for a declaration 
and an injunction or for a declaration and cancellation is a suit m which 
further relief u sought (6) But where m addition to an injunction the 
plaintiff might haae prayed for possession but omits to do «o the Court 
should not make the declaration Thus a plaintiff suing for a declan 
tJon that he is the Sheik of Kalli and entitled as such to all the proper 
ties ottaclied thereto and for an injunction against the defendant to 
restrain him from dealing with the projiertios ought to pnj for posse* 
sion of the properties if they are m the defendant s possess ion at tJi£_ 
date of sui t The reason is that the further relief which the plamtiff| 
IS bound to claim is such relief as he would be m a position to claim 
from the defendant m an ordinar} smt b> nrtue of the title which he 
seeks to estabU- h and of which he prays for a declaration ’ (e) But a 
plaintiff suing for a declaration that a conaejance of property bj 
defendant A to defendant B taken by B with notice of a prior agree 
ment for sale of the property by A to the plaintiff is not binding on the 
plaintiff^ and for specific performance of the agreement is not obliged 
to praj for delncring up and cancellation of the con\e} ance in such 
a case the suit is primarily one for specific jierformance that is for 

(1809) 26 Cal 845 Shtv JJctm v Bkay (a) Tacoordttn v Saurtb &ycd AU 
ileri (1918) Ponj Rec \o 118 p 3"4 (18"4)L R 11 V 192 13 Ben" I K 

48 I C 838 427 See a 39 of the Act 

(z) Pupan Pai v Subh Aarsn Jtat (6) Conversely a sujt merelv for 
(1919) 41 All 20" 49 I C 367 declaration will not bo entertained where 

(y) Chanran Das v Amir Ahan (19'’I) the real object is to set aside a decree 
4S Cal 110 67 1 C 606 P C Rajhana Sahay v AsZ-amn Daid IV 

(i) Kunj Short 1 arnadjt V Ktsfadal I C 113 AIR 1930 Pat 22" 

(1901) 2S Bom 567 DeohaU Koer \ (e) AbdulLoilar \ JIahomrd (1892) 15 

A«farAnlA(iaP)a'>C3l "04 Secs 52 aiad 15 
of the Act 
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of title as o^\ner, and an injunction to restrain the ^^^ongdoc^ from 
interfering with Ins possession ” 

“ Interested to deny,** — suit may be brought under this seetion 
not only against a person denying, but a person interested to deny, the 
plaintiff’s right to property 

Where an order is made by a magistrate under the provisions of 
the Crimmal Procedure Code against a person dircctmg him to rerao\ c 
an oUa standing in front of his shop as an obstruction to the public way, 
such person may institute a suit against the Secretary of State for India 
in Council for a declaration that the land on which the olfa stood is his 
property, and that it docs not form part of the public road Public 
roads are under the Laud Revenue Act (Bombay Act V of 1879) ^ ested 
111 the Government of Bombay and the Government therefore arc 
“ interested to deny ” the plaintiff’s title to the land ( 5 ) 


“Further rehef .“ — A suit should not be dismissed if a plaintiff, 
being able to seek further relief omits to do so All that is pro\ idcd 
by this section is that the Court shall not make a declaration m the 
events specified m the proviso, not that the Court shall not grant the 
relief that is prayed (f) Where the plaintiff on^its to seek further relief, 
and applies for an amendment m the Court of first instance, the Court 
should allow the amendment (m) Where the objection that flic 
plaintiff has omitted to sock further relief is taken for the first time 111 
appeal, the Court should not icfuse to make the declaration, but all > 
the phintiH 'in oppoTtiwity of amending the 2Jajnt (u) But no mi 
amendment should be allowed where the objection is taken in tlu ( 
of first instance and the plaintiff notwithstanding persists m c ml 1 


the suit as framed (le) 


(j) The Secre'nry of State for indta 
»n Council v Jellabhai (1893) 17 Bom 
293 

(0 Salharam y . The Seerelartf of State 
for India (1901) 2S Bom 332, Kunj 
Sthari Prasadji t Ktshailal (1991) 28 
Bom 5C7 

(h) Kalablai \ The Secrttirj of Stale 
/or/m/ia(lOOj)29Boin 19 29 Moham 
mad Sadiq v Ulah llilhih (1929) 120 
I C 031 

(t) JtmUt y Jama (I8S9) 13 Bom 
nSfChomtiy t/wimo (1891) 11 Mad II 


Claran Das v Jai i a D t (1 
403 1121 C 4S dn ■?t t 

ablo uith tlir 1 i 
pnn ip!o It Etcii '4 1 r 
acts auti on 1 I 
instnimnit ci in I 
will lit cinn II 
Lintt A ij'i \ t 
919 \ I I I 

{,)S r 
(I» )2 
Sta t 

J J ' 
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not to be cxtcmlcd to the case of nil third parties who may possibly 
support some of the contentions of the defendant ” (i) 

A plaintiff suing for a declaration that property bequeathed by 
Ins father to the defendant (his brother) was ancestral, and that Ins 
father had no jiowcr to bequeath it, mid tint he was entitled to it by 
surmorship along with the defendant, ought to pray for partition of 
the property c\cn if it be in the possession of tenants ( 1 ) Similarly, 
a plaintiff suing for a declaration of his right to succeed on his father’s 
death to a (aliddan estate to the exclusion of the defendant who claimed 
to bo a legitimate son of Ins father, and to w hom during his minority 
the Talukdari Settlement Ofiicor was making an allowance for his 
raamtcnancc under Bombay Act X\I of 1881, ought to pray for an 
injunction restraming the defendant from receiving the allowance (m) 
"WTierc the plaintiffs, alleging that the defendant w as in possession of a 
mutt and of the mutt properties under a false claim of title as successor 
of the late Jbeer, sued for a declaration tliat he was not the duly 
appointed successor of the late Jhecr and for the appointment of some 
duly qualified person as Jhecr, it was held that no such declaration 
could he made, as the plaintiff had omitted to ask for consequential 
relief namely that the mutt properties be handed over to the person 
so appointed (n) 

The three eases cited above mark the extreme liimts of the applies 
tion of the proaiso to this section The trustees of a temple, siung for 
a declaration that certain proceedings of a District Temple Committee 
rcraovmg them from that office arc illegal, are not obliged to pray that 
they should be reinstated in their office unless there has been an actual 
ouster of the plamtiffs from the office of trustees (o) In an Allahabad 
case, the pfamtiff aflcging that he was the owner and m possession of a 
house and that defendant A had without any title mortgaged the 
house to defendant B and that B haa mg obtained a decree on the 
mortgage against A , had caused the house to be proclaimed for sale, 
sued A and B for a declaration that the house was not liable to be sold 

(i) Subramanjan v Paramanoaran (m) Sardantngfijt v Ganpalsinyhji 
(1883) 11 Mad 116 122 Lanta Sinyh (1890) 14 Bom 39o (Candj J doubting) 
r Diican Singh Ilo I C 539 A I P («) Strinimsa v Slnnirasa (1693) 10 
lO^a Lah 11 adda nothing to the Mad 31 

authorities already cited (o) Parmnuja v Dtianofika (l88o) 8 

(1) Sitryanarayanamurii r Tammanna 3Iad 301 
(IWJSoJIad 50o 
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in execution of the decree It was held that the plamtiS i\as entitled 
to a dechration, and that the omission of a pnyer to set aside tht 
mortgage and the decree was no bar to the declaration The Court said 
“ There no obligation on the phmtiff, even under the proviso to 
section 42, to have sued to set aside the mortgage or the decree, and 
indeed, it is doubtful in out opinion if he had asked for such relief that 
he could hav e succeeded ” (p) 

The High Court of Madras has held that a plaintiff suing for a 
declaration of title to land ought to pray for payment of arrears of rent 
The Court said " Tlic object of the proviso to section 42 is to avoid 
multipbcity of suits and to prevent a person gettmg a declaration of 
right in one suit and, immediately after, the remedy alrcadj available 
in another ” (q) On the other hand, it has been held b} the High 
Court of Calcutta that “further relief” within the meaning of this 
section docs not include a claim for arrears of rent and that omission to 
sue for arrears of rent is no bar to the Court making the declaration 
ashed for The Court said “ The further relief referred to in the 
proviso IS, we think, further relief m relation to the legal character or 
right as to an} property which any person is entitled to and whoso 
title to such character or right any person denies or is interested m 
denying ” (r) A plaintiff smog the defendants for a declaration that 
they ate his tenants is not obliged to pray for possession (s) In a aiut 
under s 92 of the Civil Procedure Code (public chanties), no conse 
quential rchef can be claimed beyond what is allowed by the provisions 
of that section (0 Sec Mulh’s Code of Civil Procedure, notes 
to s 92 

The proviso to tlus section refers to the position of tlic plaintiff 
at the date of suit (m) Hcncc where a suit for a declaration, when 
instituted, is in every respect regular, no action on the part of the 
defendant subsequent to the institution of the suit can affect or pre- 

{ji) Ganga Ohulatn X Tapethn Prawl {u) Gounda v Perundeit (1809) 
(1901)20 All COG ■'lad ISO Cp Sn ThaL •;» Maharaj v 

( 7 ) Aombt y Aundt (1890) 13 Vlad 75 Kamla Praso'l, 120 I C 113 . A I R 
(f) Faktrchand x Anunl CAunder 1929 All C74 , (1929) A L J 1201i a 
(18S7)14CiI CSC-C91 curwua caao of suit on bclmlf of iJoN 

(s) LoUAalh V Ktshab Pam {18S6) 13 '"Icro tlio Court was divitJcil on 
Cal 147 151 thin" except tliat in its disrrrtion It 

(0 ArO/nm/iv J rwltil wAaruIu (1903) woiiU not make nnj d'-chratinn 
20 Mai 4V» 
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judicc tlic right of the phmtiff (w) Similirly nnj change of ciremn 
stances brought about b> the phmtiff himself purchasing the property 
in respect of ^\ hicli the suit is brought docs not take an a^ the right to 
sue nliich had accrued to liim prior to the date of the suit (tp) 

Where no nsht to further relief shown — Under s 15 of the Code of 
Cianl Procedure 1859 it n as held that a declarator} decree could not 
be made unless there w as a right to consequential relief capable of being 
had in the same Court or in some eases m some other Court c g , i 
Reaenue Court (it) Under the present section a suit would lie for a 
merely declarator} decree though no consequential relief could be 
claimed c j , a suit b} an owner of land against an} member of the 
public a\ho formalh chims to use such land as a public road and wliO 
thereby endangers tbc title of the owner (y) or a suit for a declaration 
that the defendant is not the plaintiffs son (z) 

Revjffsionary heir — The neat re\ ersioner for the time being to the 
estate of a deceased Hindu expectant upon the w idow s death may sue 
the widow and an alienee of the estate from her for a declaration that 
the alienation made b} her i'>\oidbe}ond the widow s lifetime [ill (e) ] 
He may also sue the widow and a son adopted b} her for a declaration 
that the adoption IS in\alid [ill (f) J But the mere fabrication by a 
widow of a document purporting to bo an authont} to her from her 
husband to adopt docs not entitle him to claim a declaration that the 
document is fabricated The dcetl of authority by itself cannot affect 
the plaintiff s right to any property though the further act of adoption 
in pursuance of the authority would The authont} is not the proxi 
mate cause of any injur} to the plaintiff s rights (a) 

The west reveraienet may also swo tho widow to restiaHi her fiom 
wasting her husband s estate [s 51 ill (m)p 873 below] Butwhenlie 
sues the widow alleging w astc and fads to proa c an} w rongful act on 
her part he is not entitled to a mere declaration that he is the next rever 
sionary heir Such a declaration is una\ading as well as premature (6) 
See notes below under the head Contmgent interest on next page 
(p) ram Adhar v Ban SkanUr (ISXM) 15 Cil 461 [F B J 
*6 All **15 (?) I ail Ui % Affarsinghji (1910) )4 

(UJ) Wamanrao v B slomji (1897) 21 Bom 676 631-68“ 

Bom 701 (o) Srttpada v Sreepada (191“) 3o 

(z) Kalhama 'Satchuir Doras nga 3Iad 59“ 1“ I C 1"6 

(IS^S) L R 21 A 1C9 187 (6) >/aTiaii Amnal ^ ^araja aw ni 

{y) Chvm Lnll v Ba n K shen (188S) -liyer (laiC) L R 43 1 4 “0 39 aia I 
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Vested interest.— A person having a vested interest, though it be 
after a series of life estates, is entitled to niaintam a suit under this 
section against the first life-tenant for a declaration that the first life- 
tenant las no more than a life estate and aglmst a transferee of the 
entire estate from lum (c) 

Contingent interest —Both under s 60 of the Chancery Procedure 
Act and s 15 of the Code of Civil Procedure, 1869, it was held that a 
mere contingent right, which may never have etistcnce, is not sufficient 
to ground an action for declaration (d) The interest of a Hindu rever- 
sioner during the widow’s life is future, and contingent Such being the 
case, he could have no right under s 15 of the Code to sue for a declare 
tion m the widow’s lifetime that an ahenation made by her of her 
husband’s estate is void beyond the widow’s lifetime But his case was 
treated as an exception, and it was held that he could mamtam such 
a suit under s 15 of the Code (c) Smcc the Specific Belief A6t the case 
IS covered by illustration (e), and it is laid down that under this section 
“ where any deed is executed, the result of which may be to prejudice 
the interests of the reversionary heirs, tho'?c hens, though still rever 
sionary and though they may never get any title because events may 
preclude them from doing so, may have a declaration as to the eSeeb 
of the deed ” (/) , the object being the preservation of the estate (<;) 
But there is a settled rule of practice against the grant of such relief 
when the only (question for decision is which of two persons is entitled 
to the character of next reversioner (h) 


634, 37 I C 101, Tkukuram Jatpal 
Kunwar t Uhaya Indar Bhadur Sxngh 
(1904) L R 31 I A 07, 70, Mu » 
Fatal Dm (1923) 4 Lah lOG, 73 I C 
893, A I R 1923 Lah 403 
(c) Famanand hoer v Ragunath Acer 
(1882) L R 9 I A 41 63 , 8 Cal 7C9 
(rf) Lady Lavgdale v Puggs (1850) 8 
Do G JI AG 391 , Jaelson v Turntty 
(18.7) 1 Drew 017 

(e) Isrt V ‘tt hoer r 77fln*ti W» Aocnim 
(16^3) L R 10 I A 160 165-160 10 
Cal 324, hatlama hatehmr V Demstnga 
(1876) 1 R 2 I A 1G9, lOl, 15 Bong 
L R 83 

(/) Saugalar Singft \ Fathp Smgk 


(1917) L. R 45 I A 21 . 45 Cal 610 , 43 
I C 48l (the argument seems to liavo 
been directed mainly to a more limited 
question of practice, sco L R 45 I A 
atp 23) Sco also Sarrayyav Anvapiir 
«ammfi(l010)42Jlacl 099 62IC3S0, 
Das Ram C/oudhury v Ttrlha halh iMi 
61 Cal 101, 811 C 622, A 1 R 1021 
Cal 431 

(y) BalmaX-vr>tl Ifll v Solano hutri, 
SPftt 163, 119 1 C 817, A 1 R 1022 
Tat ICI 

(ft) lamaPiov } aja oj } inapvt[mQ) 
12 Mad 210. IJ I C 833, nn 1 *eo the 
paragnpli Rcrcmion-try i/rir, ‘ Jut 
page 
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43. A declaration made under this Chapter is bindmg 
only on the parties to the suit, persons 
ciamifn claiming through them respectively, and, 

where any of the parties are trustees, on 
the persons for whom, if m existence at the date of the 
declaration, such parties would be trustees. 

lUuftraUon 

A ■ a Hindu, m a suit to which B , his alleged wife, and her mother are 
defendants, seeks a declaration that his matriage was duly solemnised and 
an order for the restitution of his conjugal rights Tho Court makes the 
declaration and order C , claiming that B is lua wife, then sul-s A for the 
recovery of B The declaration made in the former suit is not bmding 
upon C. 

See the Code of Civil Procedure, 1908, s 11 


CHAPTER VII. 


Of the Apfoiktiiekt of Eeceivers 


Appointment of 
BcceiTcrt discre. 
tionary 


44. The appointment of a Receiver pend- 
ing a suit IS a matter resting m the discretion 
of the Court 


Beferenco to 
Code of Civil Pro 
cedure 

cedure (t). 


The mede and c0ect of his appointment, 
and his rights, pouers, duties and liabilities, 
arc regulated by the Code of CimI I*ro- 

CHAPTER VIII 


Of THE E^FOnCFME^T OF PuBLIC DuTIFS 


45. Any 

Power to order 
publit. servants and 
others U> do cer 
tain specific nets 


of the High Courts of Judicature at Port 
William, Madras, Bomba} and R.ingoon ij) 
nn} moke an order (A) requiring an} specific 
act to be done or forborne, vithin tlie local 


(0 Act ^ of lOOS, Onler \L 
(j) ••Homliay and I an oon sub 
€titutcdfor“and Bombay by \ct \1 of 
19J3 Sch I >iol anvoth<r 111 bCourt 
Fand v Comnr cj Infvmr 
far, DLah 317, IOj 1 C 10“ , ^ I It. 
19’7 Lah ai3 Still I-ss a P -tnct 
Judge Kenatyilid x Stry cJ &jV, 
27 B L.r. 3fS, 67 1 a 475. A I It. 
1**25 Bon 255 (spplieatjoa for injuae 


tiOQ to rr»tram holding elect) n on 
alleged erronrou* lul of voters) Cp 
Fan tyroA fmjA y J rnartt //lads 
tnitvrai/y 47 All 434 4t5, 60 I C 
C«5 \ 1 It 1''.’5 411 - A 

(t) As to the proper form cf apjhra 
lien in the I^nlay II C., »ee Ft Hal 
laidas.son LI. nil. 113 1 C «19, 
Air l''23 Boa 431 
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A limits of Its ordinaiy original civil jurisdiction, by any person 
holding a public ofEce, whether of a permanent or a temporary 
nature, or by any corporation or inferior Court of Judicature 
Provided — 

(a) that an application for such order be made by 

some person whose property, franchise or per 
sonal right would be injured by the forbearing 
or doing (as the case may be) of the said specific 
act , 

(b) that such doing or forbearing is, under any law 
for the time being in force, clearly incumbent 
on such person or Court in his or its public 
cbaracter, or on such corporation in its corporate 
character , 

(c) that m the opinion of the High Court such doing 

or forbearing is consonant to right and justice , 

(d) that the applicant has no other specific and 
adequate legal remedy , and 

(e) that the remedy given by the order applied for 

will be complete 

Exemptions from Nothmg m this section shall he deemed 
such power ^ authorise any High Courts 

(f) to make any order binding on the Secretary of 

State for India m Council, on the Governor 
General in Council, on the Governor of Madras 
in Council, on the Governor of Bombay in 
Council, or on the Lieutenant Governor of 
Bengal , 

(g) to make any ordei on any other servant of tlie 
Crmvn, as such, merely to enforce the satisfaction 
of a claim upon the Crown , or 

(h) to make any order nhich is otherwise expresslj 
excluded by any law for the time being in force 

Mandamus —The wit of mamlamus (kc command) is a high i n 
rogntnc VTit (so called as being an ctcrci'io of extraordinary ro^al 
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justice) of a most c\tcnsi\ c rcinwln! jntiirc In form it is i commind 
i««umg in the King’s n'lme from the King's Bcncli Dn I'lon of the High 
Court of Justice, and directed to inj person, corporation, or inferior 
Court of Judicature requiring him or them to do something therein 
specifietl which appertains to his or their office, and which the Court 
holds to be consonant to right and justice (/) It is used principally 
for public purposes, and to compel the performance of public duties 
It IS, howcacr, al«o iiseil to enforce prisate rights when they are with 
held by public officers The conditions under which the wnt is issued 
in England are ir subatance the same as those set forth in ss 45 and 16 
of the present Act 

Before the passing of the present Act the Supreme Courts, and 
after they were abolished the High Courts, had the power to issue the 
write of mandamus This power was taken away b) the present Act 
(s 50) (m), and a power was conferred instead to is^ue a peremptory 
order to do or forbear a specific act (s 47) But this is a change not so 
much m substance as in fonn, and m dealing with applications under 
the present chapter, the principles applicable to a irrit of mandamus 
should, generally speaking, be followed (n) 

Scope of the chapter — The present chapter deals with the enforce 
ment of public duties S 15 enables the High Courts of Calcutta, 
Madras and Bombay to make an order reqmrmg any specifc act to be 
done or forborne in the circumstances mentioned m that section S 46 
proaidcs that the application must be founded on an affidaait of the 
person injured, stating (1) his right (2) his demand of justice and 
(3) the denial thereof The applicant must be a person whose property, 
franchise or personal right would be injured by the forbearing or doing 
(as the case maj be) of the specific act The party against tchom the 
order may be made must be a public servant, or an inferior Court, or a 
corporation, upon whom the doing or forbearing of the specific act la 
clearly incumbent under any law for the time being in force The Court 
may tn tls discretion refuse or grant the apphe ition If the application 
IS granted, a peremptory order is issued to do or forbear the act 

(l) 3 B1 Com 110, Com Dig, Wfe Bthar end OrwM 5 Pat 59o, 96 I C. 

* Slandamaa ’ 791 AIR 19i6 Pat 305 

(m) An adTentnrotu attempt to limit (n) Prwaa Chandra Toy, In rt (1913) 
the effect of thrs section was made in 40 Cal 5S8 597 , 18 I C 52" 
Kruhnaballabh Sahay v Goremof of 
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A. limits of its ordinaiy original civil jurisdiction, by any person 
holding a public office, whether of a permanent or a temporary 
nature, or by any corporation or inferior Court of Judicature ; 
Provided — . 

(a) that an application for such order be made by 

some person whose property, franchise or per- 
sonal right would be injured by the forbearing 
or doing (as the case may be) of the said specific 
act ; 

(b) that such doing or forbearing is, under any law 
for the time being in force, clearly incumbent 
on such person or Court in his or its public 
character, or on such corporation in its corporate 
character ; 

(c) that in the opinion of the High Court such doing 

or forbearing is consonant to right and justice ; 

(d) that the applicant has no other specific and 
adequate legal remedy ; and 

(e) that the remedy given by the order applied for 

will be complete. 

Exemptions from Nothing in this section shall be deemed 
such poTicr. authorise any High Court — 

(f) to make any order binding on the Secretary of 

State for India in Council, on the Governor 
General in Coimcil, on the Governor of JIadras 
in Council, on the Governor of Bombay in 
Council, or on the Lieutenant-Governor of 
Bengal ; 

(g) to make any order on any other servant of the 

Croum, as such, merely to enforce the satisfaction 
of a claim upon the Crown ; or 

(h) to make any order which is otherwise expressly 
excluded by any law for tlio time being in force. 

Mandamus.— Tlic ^vrit of matxlamus (rre connna/ul) js a hipli lire- 
Togntjvo wit («o callfd av being an cTcrci«c of extraordinary royal 



THE SPECIFIC RELIEF ACT, 1877. 


justice) of a most extensive remedial nature. In form it is a command 
issuing in the King’s name from the King’s Bench Dinsion of the High 
Court of Justice, and directed to any person, corporation, or inferior 
Court of Judicature requiring him or them to do something therein 
specified which appertains to his or their office, and which the Court 
holds to be consonant to right and justice {1) It is used principally 
for public purposes, and to compel the performance of public duties 
It is, howe\er, also used to enforce private rights when they are with- 
held by public officers The conditions under which the wnt is issued 
in England arc in substance the same as those set forth in ss 45 and 46 
of the present Act 

Before the passing of the present Act the Supreme Courts, and 
after they were abolished the High Courts, had the power to issue the 
write of mandamus This power was tahen away by the present Act 
(s. CO) (m), and a power was conferred instead to is»ue a peremptory 
order to do or forbear a specific act (s 47) But this is a change not so 
much in substance as in form, and in dealing with applications under 
the present chapter, the principles applicable to a writ of mandamus 
should, generally speaking, be followed (n) 

Scope ol the chapter.— The present chapter deals w ith tlie enforce- 
ment of public duties S 45 enables the High Courts of Calcutta, 
Madras and Bombay to make an order requiring any specific ad to be 
done or forborne m the circumstances mentioned m that section S 46 
provides that the application must he founded on an afiid.avit of the 
person injured, stating (1) his right, (2) his demand of justice, and 
(3) the denial thereof The apphcanl must he a jwrson uho'^o property, 
franchise or personal right would be injured by the forbearing or doing 
(as the case may be) of the sjiccific act The party ayainsl ichom the 
order may be made mast be a public seta ant, or an inferior Court, or a 
corporation, upon whom the doing or forbearing of the specific act h 
clearly incumbent under any law for the tune being m force The Court 
may tn Us discretion refuse or grant the application. If the application 
13 granted, a ]>ercmptory order is issued to do or forbear the act 

(/) 3 111 Cxim 110, Cora Die, titlt UiW nnJ 5 I'at 5 ^ 5 , 00 I C, 

“M»na»mu»” 791. A I H PJG r*t 305 

(n) An ftdrenturous atteni't to limit (") I'rorat Ciandnt Poy, /■ r« (1913) 
the effect of th» section mde in 40C»1 18 1 C. 5i7 

JTmAnat-iftitt t. Giftrmor o/ 
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High Couits.— Tho only Courts empowered to make an order under 
this chapter are the High Courts of Calcutta, Madras and Bombay m 
tho c-rercise of their ordinary original civil jurisdiction Tho High 
Court of Allahabad has no such jurisdiction, and hence it is not men- 
tionecl m s 45 

Conditions to te satisfied before malonff an order under see. 45. 

These are set forth in ch (a) to (e) of the proviso to the section These 
conditions arc cumulative, so that no order can be made under this 
section unless they arc all satisfied (o) 

“ Requiring a specific act to be done or forborne.” — This section 
enables the Court to mate an order requiring any specific act to be done 
or forborne, and nothing else It does not empower the Court to make 
any declaration Thus the Court has no power under this section to 
declare that a notification m the Calcutta Gazette notifying that the 
applicant was debarred from taking part in an examination for a period 
of five years is illegal and ultra mrcs, or that the Board of Examiners 
acted illegally m not entertaining his application to appear at tho 
exammation (p) 

The omission of a statutory officer to perform his public duties as 
to the settlement of the election roll in the manner provided by hw 
IS forbearing to do an act withui the meaning of this section (?) And 
so IS the rejection mala fide by a municipal corporation of phns for 
building submitted to the corporation for their approval (r) 

Where discretion is \estcd in a public officer under a statute to 
do or not to do an act, but the discretion is not an absolute one, it must 
be exercised ^slthm the limits prescribed by the statute Thus 'nlioro 
power IS given to the Commissioner of Police under an Act to grant 
licenses for public convey nnccs, and it is provided by the Act that the 
Commissioner may in his discretion refuse to grant any such license for 
‘ nn> conveyance which he may consider to be insufficiently formed or 
otherwise unfit for the conveyance of tlic public,” the Comnu^'^ioner 

(o) Rustom \ Ktnnedij {lS02)2Gnoni case * I confess I do not undenlnti I 
390,401, ./IMuZ /fasiff, /n re (1914) 41 that decision ” seo 40 Cal . p &9I 

Col 618,211 C 401 {q) Stn,ln(hemiUfrof (mtiaiCAl 

(p) Prova$ duindra Poy. In re (1913) 593 11 1 C r82. InrtS«rendr„Chnndra 

40 Col 633, 18 I C 627 Soo Itudra OAo/e (1018) 45 Col 030. 49 I C 4VI 
\arain lay (JOOl) 28 Col 479, which (f) Chunha Jle t CorjoraU n 

WAS * iimiUr cose As to tho lut caso of Cakutta {1013) 40 Cn\ 830, 8 lo. — 
JcnkinsC..J tad { tn I’ratxtsCAandra Pay ^ } C 3b3 
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his no povrcr to rcfu'se n liccn'^c merely bcc'iu«c a con\ej"»nce does not 
conform to a pirticuhr pittcm, anJ the Court may under this section 
direct him to issue the license nskcl for{j) But the Court cannot 
interfere if the discretion is properly cxcrctscJ (f) The High Court of 
Calcutta has refused to rcMC\r the decision of n returning ofEcer, made 
m good faith and within his juris liction, on the s alidity of a nomina- 
tion (u) , also to dictate to the President of the Bengal Legislatiao 
Council how he should regulate mattTs of procedure (t) 

Person holding a pnbhc office — Tlie sj ndicatc of the Sfadros 
Unucrsity is a statutory body of persons ** holding a public office ” 
within the moaning of this section though no emoluments arc attached 
to that office The High Court therefore has the power under this 
section to entertain an application by a Fellow of the Madras Unuer- 
sity for an order against the syndicate directing the syndicate to for- 
ward to the Go\ctnm"at a protest of his under a regulation of the 
University against a resolution of the senat'* The Pellow, as the author 
of the rejected protest, has a specific right to ask that bis protest should 
be sent to its proper dcstinatioo and not the less so because any other 
member whose protest was rejected would haa e a similar right (ir) 
Corporation — It is doubtful whether a prn ate company is a cor- 
poration within the meaning of this section (x) 

“In his or its public character”— A public officer specially 
employed for work like that of his office but outside its duties is not 
acting m his public character and is not amenable to the present 
section (y) 

(») Gell V Taji Aoora (1903) 27 Bom (c) Sen Oupfo t Cot/on (1024) 51 Cal 
307 So where a Comnuisioner refused 874 82 I C 374 
a licence under a mutahen belief that (w) /la/esan In the maiier of (1917)40 
under a local Act be was depneed of Mad 12o, 38 I C 847 See also 
jnrisciiction AUmahamed t Bombay QammtiaTy The Controller of Patenie and 
J/unicipaf Commr , 27 B L R 5S1 , 87 i>e.njiM(l918)45 (3al 006, at pp 610-612, 

I C 771 , A I R 192j Bom 458 616 48 I C 437 

(1) Bajt /small v The Municipal Com (*) Gilbert, Ex parte (1892) 16 Bom. 
miasioneT (1904) 23 Bom 2o3 (license to 393 401 

keep buffaloes] (y) Jafferhhoy AbduUabhoy v Ma 

(u) ManinJraChandra bandit Prorao homedally 50 Bom 39a, 93 I C 918, 
Chandra MiUer, 51 Cal 279, 79 I C AIR 1926 Bom 247 (taxing officer 
1012 AIR 1924 Cal 761 , cp 17 Po of High Court employed by special com 
Thin T Burjorjee, 5 Rang 5ai , 10a 1 C nussioners for election petition) 

423, A I P 1927 Rang 324 
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Infenor Court o! Juaicalure —The High Coitrt of Bomb'iy his the 
power under this section to direct the Chief Judge of the Snnll Ciiises 
Court at Bombay to do a specific act, the htter Court being an inferior 
Court ivithin the local limits of the ordinary original civil jurisdiction 
of the High Court Thus where in a municipal election case the Chief 
Judge of the Small Causes Cburt, thmking that he had no jurisdiction, 
declined to inquire into the claims of certain candidates the High Court 
directed him to proceed with the inquiry {z) Similarly in a Calcutta 
case the High Court directed a Presidency magistrate to furnish a 
prosecutor whose complaint had been dismissed w ith copies of the order 
made by the magistrate and of the depositions taken before him (a) 


Personal right — The privilege which a member of .a corporation 
has to inspect the documents of the corporation is confined to cases 
where the member has m view some dejimte right or object of his own and 
to those documents which would tend to illustrate such right or object 
No order, therefore, can be made under this section where the applicant 
has no special intecest m any of the matters complained of by him, or 
any interest other than, or different from, that of each member of the 
corporation, and he has no definite right or object of his own to aid or 
sene in asking for inspection of the corporation’s register, or right or 
object which the register would illustrate, but, on the contrary, his 
object is to obtain the inspection in order to commumc'ito with the 
shareholders with the view of securing their help m bringing about an 
improvement m the administration of the corporation’s affairs (b) 

The right of an individual to have a license granted to him for an 
eating house under an Act by the Commissioner of Police, the Commis 
sioner hav mg no discretion to refuse the license, is a “ pcrbOinl right ” 
Within the meaning of this section, and the refusal to grant the liceu'^c 
13 an injury to such right (c) 

A person wlio has been provisionallj appointed a lecturer of a 
Umvcr&itj has no ‘ per&onal right ” such ns would entitle him to nj'pl) 
under this section for an onlcr directing the ■senate of the Uni\ crsit) to 
continue him in the ajipointmcnt ns a lecturer (d) _ _ 


(i) bnrafatlj l/amofy» In the tiatter of 
(1910) 31 Horn Cj9. 7 I C 05S 

(a) ItcinL of lltnyfil V Dinonatk Poy 
(l8S2)8Cft1 ICO 

{b) Ihnkof Ilomfyijv ^utrmnn 

(lf¥)S)l n 3'. I A no, I2'»-13«» 12 


Horn -170 478 Pex v Mtreh ml Ta lor* 
Co (1831) 2 U V \.l 115 
(c) / ustom V ketme-iy (1902) 20 Born 

{/) AUlut I iml In re (19N) -(I Cal 

MS 211 (' •»OH«l«TntIrrctra»*l»rr 
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Clearly incumbent under any law for the time being m force —No 
order can be made under this section unless the doing or forbearing 
an act is, under an} hvr for the time being m force, clearly incumbent 
upon the party to be affected thereby To determine whether it is 
incumbent or not, regard must be had to the provisions of the Act 
under which it is alleged the act ought to hn\c been done or for 
borne (c) Regulations made under an Act, where the making of such 
regulations is authorised by the Act, arc “ law ” within the meamng of 
this «!ection (/) 

Other specific and adequate legal remedy — ^No order can be made 
under this section if there bo other specific and adequate legal remedy 
Thus an order cannot be made under this section directing the directors 
of a compan} to register the appheant s name as a shareholder as a 
specific and adequate remedy is afforded by the Companies Acts (ff ) , 
nor to enforce the performance of public statutory duties which the 
Legislature has specially authorized the Governor of tlie Province to 
enforce (A) Similarly no order can be made under this section where 
the appheant has the ordmary legal remedy of an execution (») An 
opinion has been expressed m the Calcutta High Court 0) that the 
specific remedy here mentioned is ‘ some specific remedy expressly 
given by a particular Act It is submitted that this limitation is m 
correct, though it is true that the mere possibihty of a right of action is 
not enough to bar resort to this section 

Exemptions — The Jladras High Court held that b lOG of the 
Government of India Act prohibited the High Court from entertaimng 
an application requiring an income tax officer to make a reference 
^mder s 51 Income Tsx Act 1918(1) But the Ptiiy Council dis 


recommendation and not eren ft pro 
Tistonal appointment] 

(<) ilutly Lall Ohose In the matter of 
(1892) 19 Cal 192 CorlhiJl In the 
matter of (1895) 22 Cal 717 Bhohram 
r The Corporation of Caleulta (1909) 36 
Cal C71 

(/) Naieaan In the matter of {\9\1) AQ 
Mad 125 38 1 C 847 
(^) Gilbert E2;parte(1892} 16 Buffi 398 
(A) Bombay {Trusieea of Pari) t 
Bombay {Slumeipal Corporation) 125 
I C 897 AIR 1930 Bom 232 33 


B L R 416 

(i) Pratad v The Board of 
iJe«««e(l911)38Cal 653 10 1 C 253 

(j) Be ilantek Chand ilahata v 
Corporation of Calcutta and Ca eutla 
Improtement Trust (19'’2) 48 Cal 916 
934 66 I C 600 There are some worda 
abont a general right of suit which 
vro confess ourselves unable to under 
stand 

{k) Chief Commissioner of Income Tax 
T horth Anantapura Gold J/tnes Ltd 
(1921) 44 Mad. 718, 64 I C 6S2 
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appro\ing of this decision, have held that the words of s 106—" may 
not exercise any original jurisdiction in any matter concerning the 
revenue ” — do not prevent a High Court ordering a revenue officer to 
do his statutory duty (i) A Commissioner of Income Tax may accord 
mgly be ordered to state a case on a pomt of law under s 33 of Act XI 
of 1922 {m) 

46. Every application under section 45 must be founded 

Application how affidavit of the person injured, stating 

his right in the matter in question, his demand 
of justice and the denial thereof , and the High Court ma} , 
Procedure lit its discretion, make the order applied for 
thereon absolutc in the first instance, or refuse it, or 

grant a rule to show cause why the order applied for should 
not he made 

If in the last case, the person, Court or corporation 
Order in alter Complained of shows no sufficient cause, the 

High Court may first make an order in the 
alternative, either to do or forbear the act mentioned m the 
order, or to signify some reason to the contrary and make 
an answer thereto by such day ns the High Court fixes in 
this behalf 

47. If the person. Court ox corporation to whom or to 
rwroptorj irhjoh such order js directed jnaXes no answrjv 

or makes an insufficient or a false answer, 
the High Court may then issue a peremptory order to do or 
forbear the act absolutely 

48. Every order under this Chapter shall be evccutcd, 

1 xccution of and may be appealed from, as if it ircro a 

decree made in the exercise of tlic ordinary 
ongmal civil jurisdiction of the High Court 

Ran CSl 121 I C "C9, A I R 1030 


(1) Alcocl, Aafidoten A Co r Cite/ 
Jleienve Avthortly Bomloy (1023) L R 
CO I A 221 , 41 Uozn 142 , 28 C U N 
762, 71 1 C 392 Sco further I E A 
CieftyiriiTvx y Commr o/ Ituone Tax, 


Ran 37 

(m) Je ShetL AUlul hadir Maralnjar 
A Co, 40 Ma*f 725, 09 I C 221 
AIR 19.6 Mai |n*I 
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49. The costs of nil applicntions nnd orders under this 
Costs Chapter shall be in the discretion of the High 

Court 

50. Neither the High Court nor auj 
Judgc tlicrcof sliill licreiftcr issue my uTit 
of tnandanuts 

Sec notes to s 45, Maudamns*’ pp 8G0, 801, abo\e 

51. Hacli of the sud High Courts shall, ns soon as 
lower to frame coincmcntl} liny bc frame niles to regulate 
the procedure under this Chapter , and, until 
such rules arc framed the practice of such Court as to appli 
cations for nnd grants of waits of mandamus shall appl^, 
so far as may bc practicable, to applications and orders under 
this Chapter 

PART III 

Of PBBVtNTIlB RtLILf 

Introduction to Part ni —It is not practicable here and it aNould 
be unprofitable for an) reasonable Indian purpose if it n ere practicable 
to enlarge on the la>v and practice of injunction? m England (») The 
goa erning principles ho^vcver are fairly simple and the nice questions 
formerly raised b) the jurisdiction being confined to Courts of equity 
are now matter of the past An injunction is a specific order of the 
Court forbidding the commission of a wrong threatened or the con 
tmuance of a wrongful course of action alread) begun or m some cases 
(when it IS called a mandatory injunction) commanding actue restitu 
tion of the former state of things Obedience to a negatn e injunction 
however may in fact involve much more than simple forbearance for 
example where the execution of necessary public works in a particular 
vv a) is restramed as being a nuisance and an alternative w ay free from 
that objection has to be found Disobedience to an injunction is 
pumshable as contempt of Court by imprisonment in the case of a 
natural person and sequestration in the case of a corporation or quasi 
corporate bod) 

(n) A conTcmeot atunmary is given m for ft sliorter statement see Pollock on 
Eneycl Laws of England 2nd ed . 1907 Torts 13th ed 19" 


5S— * 
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approving o£ this decision, have held that the words of s 106—“ may 
not exercise any original jurisdiction in any matter concerning the 
revenue ” — do not prevent a High Court ordering a revenue officer to 
do his statutory duty (Z) A Commissioner of Income Tax may accord 
ingly be ordered to state a case on a point of law under s 33 of Act XI 
of 1922 (m) 

46. Every application under section 45 must be founded 
Application how affidavit of the person injured, stating 

his right in the matter m question, his demand 
of justice and the denial thereof , and the High Court may, 
Procedore lit 'fs discretion, make the order applied for 
thereon absolutc lu the first instance, or refuse it, or 

grant a rule to show cause why the order apphed for should 
not be made 

If in the last case, the person. Court or corporation 
Order m alter Complained of shows HO sufficient cause, the 
native fjjgj, ^^y first make an order in the 

alternative, either to do or forbear the act mentioned m the 
order, or to signify some reason to the contrary and make 
an answer thereto by such day as the High Court fixes in 
this behalf 


Vercmptorj 

order 


47. If the person. Court or corporation to wliom or to 
which such order is directed makes no answer, 
or makes an insufficient or a false answer, 

the High Court may then issue a peremptory order to do or 
forbear the act absolutely 

48. Every order under this Chapter shall be cvccutcd, 
ixccutjon of and may be appealed from, as if it acre a 

^ ” * decree made in the exercise of the ordinnr} 
original civil jurisdiction of the High Court 


(l) Alcock AeMoten d Co T CAif/ 
J!erenue Aulhorify JJomlrtiy (1D23) I. K 
CO I A 227 , 47 Bom 712, 28 C N 

702 . 71 I C 302 Eeo further J A 

CMtyar Tirm ^ Commr of Incomt Tax, 


" Ban C8I I2I I C 700 A t li 1030 
Ban 37 

{m)/eSAfiil iOJul JiOdir Maraln/ir 
d Co, 40 Mad 725, 00 1 C 221 
A I B 10-0 Mai 10,1 
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49. The costs of nil applications and orders under this 
Co«ts Chapter shall be in the discretion of the High 

Court. 

50. Neither the High Court nor any 
Judge thereof shall hereafter issue any writ 
of viandamus. 

Sec notes to s. 45, Mandamus pp. 800, 861, abo\c. 

51. Each of the said High Courts shall, as soon as 
iwr to fmme Conveniently may be, frame rules to regulate 
the procedure under this Chapter ; and, until 
such rules are framed, the practice of such Court as to appli- 
cations for and grants of WTits of mandamus shall apply, 
so far as may be practicable, to applications and orders under 
this Chapter. 

PAET III. 

Of Preventive Relief. 

Introdcction to Part HI. — It is not practicable here, niul it vould 
be unprofitable for any reasonable Indian purpose if it w ore practicable, 
to enlarge on the Ia\\ and practice of injunctions in England (n) The 
go\ ermng principles, houe\er, ore fairly simple, and the nice questions 
formerly raised by the juriahction being confined to Courts of eqmty 
are now matter of the past An injunction is a specific order of the 
Court forbidding the commission of a wrong threatened, or the con 
tmuance of a wrongful course of action already begun, or in some cases 
(when it IS called a mandatory injunction) commanding actne restitu- 
tion of the former state of things Obedience to a negative injunction, 
howe^ er, may in fact involve much more than simple forbearance, for 
example where the execution of nece^^ary public works in a particular 
w ay IS restramed as being a nuisance, and an alternative w ay free from 
that objection has to be found Disobedience to an injunction is 
punishable as contempt of Court by imprisonment in the case of a 
natural person and sequestration m the case of a corporation or quasi- 
corporate body 


(n) A coQTement sommaiy u giTen in for a shorter statement see Pollock on 
Encjcl. Laws of England, Snd ed , 1907; Torts, I3tb ed , 197. 
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• An injunction will not be granted where there is an adequate 
remedy in damages This role is parallel to that which, as we have 
seen, limits the remedy of specific performance , it does not apply to 
the protection of purely equitable rights (m the techmcal English sense 
of equity jurisdiction), for the plain reason that for violation of such 
rights there could be no damages at all, the Court of Chancery havmg 
no power to award them Subject to this rule the remedy is said, like 
that of specific performance, to be discretionary , but, the parallel still 
holding, this does not pre\ ent constant practice from having made it 
really matter of right in its most important and usual applications 
AVhere a continuing nuisance is proved to violate an established legal 
right, the Court cannot refuse an injunction merely on its own estimate 
of the balance of convenience m the particular case Accordingly in a 
large proportion of the reported decisions it will be found that the real 
matter in dispute was not the propriety of the remedy, but the legal 
recognition of the right said to be infrmged, or the 'v alidity of some 
justification or etcuse set up m defence Such cases do not only 
concern procedure, but belong not less to the substantive law of the 
classes of rights involved The illustrations to s 64 of this Act will 
offer examples to the judicious reader In practice the points of law 
may be and often are inextricably mixed w itb controversy about the 
facts, which IS rather apt to take the form of conflict between c'jpcrt 
witnesses , and many of the reports are valuable chiefly as exhibiting 
the manner m which the Court applies the settled law to disputes of fact 
in more or less novef circumstances 

The special appbcation of this remedy to obligations undertaken 
by contract has given nse to some trouble in England If A has 
expressly agreed with B not to do d certain thing — not to compete with 
him in his business for a limited time after leaving his employment, to 
take one common example — if the agreement is enforceable by law, and 
if damages would not be an adequate remedy to B for a continuing 
breach of this agreement, then the Court w ill protect B by restraining 
A from acting in defiance of his contract (o) So far there is no serious 

(o) “ If parties, for raluaWo coasidera tiiat tho thing shall not ho done ft 
tion, with tlieirojcsopcn.contmct that* w tho specilio pcrfomancp, 1*7 tbo Court, 
particnlar thing shall not 1)0 done, all that of the negatiro bargain which the parties 
a Court of Ftjuity has to do fs to «ay, by have made ’* Lord Cairns. DoAerly v 
way of injunction, that which tbo partirs /IWman (1878) 3 App Ca 700, «-0 
have airradv sail by way of coaennnt. 
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diflicultj But an undertaking to forbear is not necessarily expressed 
m negatn e terras A co\ cnanta that he mil take all the elccirxcal energy 
he requires from the X Co , at a spcciilc price (or scale of prices) and 
with a anous ancillary conditions Read according to its strict affirraa 
ti\ c tenor, this is an idle agreement, for A is not bound to take any 
current at all from the X Co To make it significant and really opera 
tn c as intended, it must bo read as an undertaking by A not to take 
electrical energy from any other source of supply (p) This, again, is 
only matter of reasonable construction But there may be a negative 
undertaking coupled mlh a positue contract of a kind which the Court 
will not — because it cannot completely or equitably — enforce by specific 
performance, such as a contract for skilled personal services If the 
Court cannot compel Z to act or sing, to paint a picture, or manage a 
technical busmess for A , will it restrain him from doing for B that 
n hich he has promised but refuses to do for A * After some hesitation 
this was answered m the afRrmativc (j) But then must such a nega 
tive undertakmg be expressed ^ That it need not be m grammatically 
negative terms is obvious , to hold to the mere verbal form would bo to 
sav c judicial trouble at the exficnsc of justice But a contract to serve 
A for a certam time is not, without more, a contract not to servo any 
one else For a time it seemed as if the law would go further, and from 
a contract for specially skilled service extending over a certam time 
would imply (and accordingly enforce by injunction) a promise not to 
render like serMce elsewhere durmg that time The Specific Relief 
Act was framed when authority to that effect stood unrea ersed (r) 
Some years later, however the Court of Appeal laid down that even a 
man’s positive contract to give “ the whole of his time ’ to his employer 
does not import a negative undertaking on which an injunction can he 
grounded “ Every agreement to do a particular thmg m one sense 
involves a negative It involves the negative of doing that which is 
inconsistent with the thing you are to do but it does not at all 
follow that, because a person has agreed to do a particular thing ho is 
therefore to be restramed from domg cverythmg else which is mconsis 
tent with it The Court has never gone that length, and I do not 


(p) iltlrop Flutne Supply Co v (r) SlorUague t FtoeHm (1873) L R 
OiTiijr [1901] 2 Ch 799 10 Eq 189 oTemJed by Whitieood 

(g) iMmleyv ir<J7ner(I852) 1 D M G ChomealCo t Zlarcfmdn (see next note) 
604 , 91 R R 193 
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suppose that jt ever will ” (s) This is the present law o£ English 
Courts and of jurisdictions where English decisions are followed (() , 
but the law of British India, fixed by the Specific Relief Act before it 
was so settled, is otherwise, as appears by illustration (d) to s 67, 
though the text is not ^uite so explicit, and by the decisions rendered 
under that section Such divergences are unfortunate , there is no 
doubt that the intention of the Specific Relief Act was to reproduce 
English law But, in the absence of any provisions for the periodicil 
revision of codifying Acts, it is inevitable that they should sometimes 
occur 

No further special comment from an English point of vien, 
beyond notes on. the illustrations, appears to be called for 


CHAPTER IX 
Of Injunctions Genfrally 

52. Preventive relief is granted at tlie discretion of 
Preventive re the Court by injunction, temporary or 

hef, hoiv granted perpetual, 

“ At the discretion of (he Court .'* — ** The right to an injunction 
depends in India upon statute and is governed by the provisions of the 
Specific Relief Act (I of 1877) S 52 of that Act places the grant of 
an, injunction in the discretion of the Court — a discretion to be exercised 
of course as the discretion of Courts always is \u) “ The discretion 
of the Court is not arbitrary but sound and reasonable, guided by 
judicial principles and capable of correction by a Court of Appeal ” (sec 
a 22, p 793, above) 

53. Temporary injunctions are such as are to continue 

Temporaty Until a Specified time, or until tlic further 

injunctions order of the Court They may be griuitod 

(«) htlicoofi Cfietntcat Co ^ Ilarhnaa c'tprc^s ncgaliio stipulation will not lx 
[ie9lJ2Cli 41f,42C per Limlley L J found n siifficicnt ground for jurisdiction 
(t) Tlic opinion c'prc^wd In llio sixth iinlosa tlie contract ii ol a kind of wWcli 
edition (1921) of Iry on ‘•pcciBc Per specific performance can lx granleil' 
forraance, | 802, w tlist negatno This u confirmetl Uorfmrrv Hffldt 
stipulations mil not bo implied except in llt)20J I Ch 071 
the casM where the Courts Ease alrcoiU (u) Ttluram v Coftm (1IK)5) I U 3- 
done fto an 1 that e'en the presence of an 1 \ 185, 102, 35 Cal 2o3,2J8 
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at atu jwriod of a «uit, anti arc regiilatcrl liy the Code of S 
Ci\il Procedure. 

A |>oq>ctual injunction can only be granted by the 
rerrotos! In decree made at the hearing and upon tlie 
joncti^n. merits of the suit: the defendant is tliercby 

])orjK'tinlly enjoined from the a‘y*ertion of a right, or from 
tlie commi'v'^ion of an act, which would be contmrj' to the 
rights of the plaintiff. 

Temporary injunctions — S.'** tho of Cwil I’rocrvliirc, 1003, 

0 . 30 


CHAPTCU X. 

Of PKnrKTU\L I.\ju.\ction'S. 

54. Subject to the other proMsions contained in, or 
referred to bv, this Clmptcr, a perpetual 

rcTKlaal In . . * , h ^ ^ , 

junctions when injunction iiiny be granted to p^c^cnt the 
breach of an obligation c.MSting m fa\ovir of 
the applicant, wlicthcr exprcssl} or by implication. 

When such obligation arises from contract, the Court 
shall be guided by tlie rules and prov^slons contained m 
Chapter II of this Act. 

Wlien the defendant iinadcs or threatens to invade 
the plaintiff’s right to, or enjoyment (v) of, j^roporty, the 
Court may grant a perpetual injunction m the following 
eases (namely) — 

(a) where the defendant is tnistcc of the property 

for the plaintiff , 

(b) where there exists no standard for ascertaining 
the actual damage caused, or likely to be caused, 
by the invasion ; 

(c) where the invasion is such that pecuniary com- 

pensation would not afford adequate relief (ty) ; 


(c) Lawful possession is therefore pro (w) The suggestion in Boyson r. Deane 
tected without proof of title, see note on (1B99) 22 Mad at p 265, that this prin 
“ Continuing Trespass,’ p 877, below ciple is not regarded m English doctrine. 
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(d) where it is probable that pecuniary compensation 
cannot be got for the invasion ; 

(e) where the injunction is necessary to prevent a 

multipbcity of judicial proceedings {x). 
Explanation.— F or the purpose of this section a trade- 
mark (y) IS property. 

lUastraiionj 

[Most of the points here illustrated are now elementary m English law ] 

(a) A lets certain land to B , and B contracts not to dig sand or gravel 
thereout A may eue for an injunction to restrains from digging m violation 
of hi3 contract 

(b) A trustee thrcalena a breach of trust TTi« co trustees, if any, should, 
and the beneficial owners may, sue for an mjunction to prevent the breach 

(c) The directors of a pubbe company are about to pay a dividend 
out of capital or borrowed money Any of the shareholders may sue for an 
injunction to restrain them (z) 

(d) The directors of a fit© and life msurance company are about to 
engage in mariac msoranccs Any of the shareholders may sue for an injunc 
tion to restrain them 

(e) A , an executor, through misconduct or insolvency, is bringing the 
property of tlie deceased into danger The Court may grant an injunction to 
restrain him from getting m the assets 

A , a trustee for B , is tbout to male an imprudent sale of a small 
part o( the trust property B may sue for an injunction to restrain the sale, 
even though compensation in money would have afiorded him adequate relief 

(g) A makes a settlement (not founded on marriage or other valuable 
consideration) of an estate on B and his children A then contracts to soil 
the estate to C B or any of his children may sue for an injunction to 
restrain the sale 

(b) In the course of A ’s cmploymcot os a vakil, certain papers belonging 
to his cheat, B , come into hw possession A threatens to make these pipers 
public^ or to communicate their contents to a stranger B may sue for on 
injunction to restrain A from eo doing 

(i) A is B ’a medical adviser ITo demands money of B which B 
declines to pay A then threatens to make known the cQcct of B 'a com 
munications to him as a patient This is contrary to A 'a duty, and B may 
eue for an injunction to restrain him from so doing 

(j) A , the owner of two adjoining houses, lets one to B and afterwards 
lets the other to C A andC b^io to mako such alterations m the house let 
to C as n ill prevent the comfortable enjoyment of the ioitso let to B B 
may sue for an injunction to restraui them from so doing 


13 erroneous B hat is true is that for a 
continuing nuisance damages nro not 
presumed to bo an adequate remedy 
(x) Even if those proceedings were 
only suits to recover money JIanaa 
Te\c<ir% V ParTn<$^ar Tevttn, 110 I C 
870, A L n 1P:0 All 327, All L J 
{1020) 751 


(y) As to the law relating to trade 
marks, see ss 478-lSO of the Indian Tonal 
Code (Act XLV ol ISOO) 

(s) As to payment of interest out of 
capital by railway companies during 
construction, see ■ 3 of the Indian Rail 
way Cbrapaniea Act, 1805 (X of 180 j) 



THE SPECIFIC REWFF ACT, 1877. 


(k) A lets certain arable l&nda to B for purposes of busbandrj, but 
without any express contract as to the mode of cultivation Contrary to the 
mode of cultivation customary in tho district, B threatens to sow the lands 
with seed injurious thereto and requiring many years to eradicate A may 
sue for an injunction to restrain B from sowing the lands in contravention of 
his implied contract to use them m a hnsbandliko manner 

[PraltY Bre/t (1817) 2 Madd 62, 17 R R 187, apparently undefended ] 

(l) A , B and 0 are partners, tho partnership being determinable at 
will A threatens to do an act tending to tho destruction of tho partnership 
property B and C may, without scelung a dissolution of the partnership, 
sue for an injunction to rcstram A from doing the net 

[J/i/mv TAomas (1830) 9 Sim COG, 47 R R 320 injunction refused 
on other grounds ] 

(m) A I a Hindu widow tn possession of her deceased husband s property, 
commits destruction of the property without any cause sufGcient to justify 
her in so domg The heir expectant may sue for an injunction to restrain 
her 

(n) A , B and C are members of an undivided Hindu family A cuts 
timber growing on the family property, and threatens to destroy part of the 
family house and to sell some of the family utensils B and C may sue for 
an injunction to rcstram him 

(o) A , the owner of certain houses in Calcutta, becomes msolvcnt B 
buys them from the official assignee and enters into possession A persists 
in trespassing on and damagmg (be houses, and B is thereby compelled, at 
considerable expense, to employ men to protect the possession B may sue 
for an injunction to restrain further acts of trespass 

(p) Tho inhabitants of a village claim a right of way over A s land In 
a suit against several of them A obtains a declaratory decree that his land 
u subject to no such right Afterwanls each of tbo other villagers sues A 
for obstructing his alleged right of way over tho land A may suo for an 
injunction to restrain them 

(q) A , m an adnunistration suit to which a creditor, B , is not a party, 
obtains a decree for the administration of C’s assets B proceeds against 
G a estate for his debts A may sue for an injunction to restrain B 

(r) A and B are in possession of contiguous lands and of tho mines 
underneath them A works his mine so as to extend under B s and threatens 
to remoTo certain pillars winch help to support B s mine B may suo for 
an injunction to restrain lum from so doing 

A ringa bcUa or ma.kca aamo other unnoco^sacy uAisn an cmar a hnusn 
as to mterfere materially and unreasonably with the physical comfort of 
the occupier, B B may suo for injunctioa rcstraming A from making the 
noise 

[Sotiau V Be //rW (185!) 2 Sun ^ S 133 . SD R R 245 ] 

(t) A pollutes tho air with smoko so as to interfere materially with the 
physical comfort of B and C , who cany on business in a neighbouring bouse 
B andC may sue for an injunction to rcstram the pollution 

(u) A infrmgcs B 's patent If the Court is satisGed that the patient is 
valid and has been infringed, B may obtain an injunction to restrain the 
infringement 

(v) A piratea B 's copyright B may obtam an injunction to restram 
the piracy, unless the work of which copyright is claimed is libellous or 
obscene 

(w) A improperly uses the trade mark of B B may obtain an injunc 
tion to restram the user, provided that B *■ use of the trade mark u honest 

(z) A , a tradesman, holds ont B as his partner agamst the vL<h and 
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■vMthout the authority of B B may <5ue for an injunction to restrain A from 
so doing 

[Romhv irefcsterf 1847; 10 Bear 561, 76B R 211, Ifal/err A^hhn 
[1902] 2 Ch 282 Suradl v JI Me [1900} 1 Ch 651, 563 J 

(y] A , a very emment mao, writes letters on family tojues to S ifter 
the death of A and B , C , who is B a residuary legatee, proposes to make 
money by publishing A ’a letters I) , who is A s executor has a property m 
the letters and may aue for an injunction to restrain 0 from publishing them 

[A ’s eminence is immaterul Questions on the right to publish or 
retrain the publication of letters formerly gave much trouble in England 
See now Robertson on Copyright (1912) 133 ] 

(z) A carries on a manufactory and B is his assistant In thi. course 
of ius business A imparts to B a secret process of value B aftenrards 
dexnandsmoney of A threatening, in case of refusal, to disclose the process to 
C , a rival manufacturer A may sue for an injunction to restrain B from 
disclosmg the proceas 


Discretion as to gtantu^ injunctions — Injunctions are of two 
lands, namely, (1) temporary and (2) perpetual Temporary mjunc 
tions are dealt vrith m 0 39 of the Code of Civil Procedure Perpetual 
injunctions are detlt with m ss 54 to 67 of the present Act "Whether 
the injunction sought is temporary or perpetual, the jurisdiction to 
grant is, as in the case of apecijic performance (s 22), discretionary (a) 
See 8 52 above, and the notes thereto 

Perpetual injunctions — “The granting of injunctions is now 
regulated by ss 54 and 55 of the Specific Belief Act But those 
sections hav e never been understood as introducing new principles of 
law in India, but rather as an attempt to express m general term‘d the 
rules acted upon by (Aiurts of Equity in England, and Jong since jntro 
duced in this country, not because they were English law, but because 
they were in accordance with equity and good conscience *' (6) 

A perpetual injunction may bo granted to prevent the breach of an 
obligation e'ustmg in fa\our of the applicant, whether expressly or b} 
implication The obbgation may arise from contract ns lu ill (a), or it 
may be in the nature of a trust (as defined m section 3) ns in lUs (b) to 
(h), or It may be an obligation the breach of which amounts to a tort or 
Civil wTong of which ills (s) and (t) are prominent instances, or it ina; 
be any other legal obligation as m ills (i) and (z) As regards contracts 
the Court IS to be guided, m granting an injunction, by tlic luhs in 
Chapter 11 as to specific performnneo Where there is an invasion of 


(a) Tiluran v Cohen (1005)1 R 32 (t) 5Artmn(/y;#r Julr loeUry Co 

i A tdo. STC^I.SOS U CaI 
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llic j)hmtiiT •» right to, or enjoyment of, property, an injunction may be 
granted onlj in the fi\ c ca^cs mentioned m els (a) to (e) of the third 
paragraph Mlicrc a breach of trust is threatened the Court maj grant 
an injunction, c\cn though compensation in monej ^ould afford 
adequate relief [ill (Olt this follows from cl (a) of the third paragraph 

Injunction to prevent breach of contract — B3 the second para 
graph of this section it is pro\ idetl that in dealing with cases of injimc 
tions to prexent the breach of a contract, the Court is to be guided b> 
the rules m Cliaptcr 11 relating to specific performance By s CG, 
cl (f), it IS again enacted that an injunction cannot be granted to 
prex cut the breach of a contract the performance of which would not 
he specifically enforced By s 57 it is proxidcd that notwithstanding 
s 5G, cl (f), the Court may in certain cases grant an injunction Tliese 
cases arc dealt with in the notes to s 57 

111 (a) to the present section is a case in which the Court will grant 
an injunction to restrain the breach of the contract, as no amount of 
pecuniary compensation would afford adequate rebef to the plaintiff 
if the contract is broken 

Amongst contracts of which the breach may not be prevented by 
an injimction ate contracts which arc dependent on the personal 
qualifications or x olition of the parties These contracts will not bo 
specifically enforced [s 21, cl (b)] and an injunction will not be 
granted to prexent the breach thereof Acting upon these prmciples, 
the Courts haxe refused to restrain employers from determmmg 
contracts with their employees where the semces to be rendered by the 
latter were serx ices of a personal nature e y a contract to work a 
railway line and keep the engines and rolling plant m repair (c) a 
contract to act as a manager of a tea estate (d), a contract to manage 
the busmess of working certain patents (e), a contract to act as agents 
of a company (/) a contract to act as manager of trust properties (y) 
The Court will not enforce specific performance of a contract which 
is made under such circumstances as to give the plaintiff an unfair 


(c) Johmon y Shrevsbury and llac & G 250, 20 L J Ch 401 409 

Sirmingham Jiy Co (18o3) 3 De G M 87 R R 87 

L O 914, 9SR R 300 (/) Ntuservanjee t Gordon (I6S2) C 

(i) Matr T Btmaiaya Tea Co (1805) Bom 266 283 

L U 1 Eq 411 , 147 R B 872 (g) Ham Charan v HaUat Das (1914) 

(0 SUxUr T BrocUlbank (185]) 3 41 19, 191 C 157 
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advantage over the defendant (b 22) , it wdl therefore also refuse to 
grant an injunction to prevent the breach of the contract {h) 

■\Vherc the case is such that the Court will not enforce specific 
performance of a contract or prevent its breach hyan injunction, it will 
not restram the party committing the breach from domg that which is 
only a violation of what is ancillary or incidental to the principal part 
of the contract Thus a Court will not, either by decreeing specilic 
performance or by injunction, compel a company to retam its agents 
in its employ , so it will not restram the company from appomting a 
solicitor, though under the terms of die contract between the company 
and Its agents the agents alone have the nght to appoint solicitors for 
the company (t) 

Right to, or enjoyment of, property. — It is not in every case where 
the plamtiff’s right to property is invaded that a perpetual injunction 
will bo granted Such injunction may be granted only in the cases 
mentioned m els (a) to (c) of the third paragraph Of these cIs (a) 
to (d) are similar to cIs (a) to (d) of s 12, which relate to specific 
performance 

“ ProperCij A trade mark is property for the purposes of this 
section (j) [see rapZawotJon and ill (w)] The right of a gor (priest) to 
conduct his ya^mant (patrons) to a temple and perform ivorship there 
on their behalf and receive remuneration {or his services is a right to the 
enjoyment of property , if the right is inv aded, the Comrt will grant an 
jLiyunction, the am aaion being such thatpccuma^ compensation v ould 
not afford adequate relief (X) A plaintiff holding a sanacl from 
Goveinmcnt in which he is described as vicharanakarti of Timmahi 
and Tirupati temples, tagatra (and others), the expression “ v again ” 
including some thirty minor temples, may obtain an injunction restrain 
mg the defendant, who is a dhannakarta of the said two temples and of 
three minor ones only, from usmg a seal bearing on it the w ords “ Tiru 
inalai Tirupati vogaira dovastanara dhannakarta ** , though the 
plaintifi has no property in the word ** vagaira,” it connotes an exton 

(A) CaUiang, v (I8W) 10 Bom Bom 300, Jforov Inrtn/tlSO'JSI Bora 

821, Hern itadko / ra'ju-al r Ihra Jxtl 
(i) tlSS2)CBom 2Cfl.2S3 2SI (I021)43A1I 20. C0 I C 873 oUcrwIio 

(J) Ckalarpal Shanna V Ja^antuilhVat H Itft prrwnU aro not conn«tcJ wJtlj « 
{1022)41 All COS, 67 I C 353 religious office llansiY Aank^iya(\Kl) 

(I) Ao/ufoJ T rarjaram (1801) IS 43 Alt 160, 60 I C S50 
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Sion of the defendant’s rights as dharmaharta to which he has no title, 
and it invades, or threatens to invade, the plaintiff’s rights in respect 
of the min or temples of which the defendant claims to be, but is not, 
dharmakarta (Z) 

Easement of light and air — 'Where an easement of bght and air is 
disturbed, an mjunction will be granted only where the invasion of the 
right 13 such that pecuniary compensation would not afford adequate 
relief (m) "WTiere the disturbance is such as to render the plamtiff s 
house useless for the business carried on by the plamtiff m the house, 
the case is one for a perpetual injunction (n) 

Continuing trespass — ^Repeated violation of a person’s right to 
property cannot m ordmary cases be adequately met by damages nor 
can those damages be satisfactorily ascertained In such a case the 
appropriate remedy is a perpetual injunction (o) (see ill (o) ) and 
lawful possession a sufficient title as agamst the trespasser (p) 

Co sharers, landlord and tenant, etc — ^Thc Court will grant a 
perpetual injunction to restrain one of several co sharers from appro 
priatmg to himself land m ^hich each of his co sharers has an interest 
and from biuldiog upon it, and if bo has proceeded to bmid upon it, the 
Court will grant a mandatory injunction under s 55 directing that the 
building so far as it has proceeded be pulled doum (;) But there is no 
such broad proposition as that one co owner is entitled to an injunction 
restraining another co oimer from csccciling his rights nbsolutclj and 
^Mthout reference to the amount of damage to be sustained by the one 
side or the other from the granting or withholding of the injunction (r) 
Injunction m the case of co owners is granted w here the act complained 
of amounts to waste of the joint property or to an illegitimate use 
thereof or to ouster of the plaintiff from possession and enjoyment of 


(l) Sadagojia v Poma Kttort (1S99) 22 
Mad 180 

(m) DhtinjibJioy T Luboa (ISSO) 13 
Bom 232, SuUan \atpa' Juiiy r Ftu 
tomjt AanaMoy (160C) 20 Bom 704, 
Chanashamv J/oro&o (ISOI) 18 Bom S"! 
See aim roul t Pobson (1014) L. P 41 
I K ISO. 42 Cal 40. 21 I C 300 
VoAomal tumm Itmail r Ja^yu:.h 
Jnm*ada» 3 Rang 230, O'* I C 800. 
A 1 n 1025 Rang 3r 


(a) laro t Saxo UUa\ (1897) 10 All 
259 

(o) Apaji s ipa (1002) 20 Bon "35 
(j.) VLanr rai»(P20) 1131 C 4*0 
(j) SbadiT iSiajA (IS^) 12 AH 
436 [P B ] aim SXamnt^jrr Jt t 
Fofi^Co T Pan \<trttia (IS^O) 14 Cal 
IS^ 108-100 

(r) SlannMjyrr J%U Tviory Co v 
PaM Asraia (ISV) H Cal 1RO,200-201 
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the property (s) The closing of the door of a staircase ^\hich affords 
access to the roof (i), or of a door which afiords the only access to the 
portion in the plaintiff s occupation («), is an act amounting to an 
ouster, and it may be prevented by a perpetual injunction But the 
mere fact that a tank has been excavated by the defendant on a portion 
oi the joint land, and that a part thereof \\ as fit for cultivation, docs not 
constitute such an injury as would justify nu order directing the 
defendant to refill the tank (v). 

It IS a settled rule of law that no tenant, whether he has an occu- 
jiancy right or not, is at liberty to erect houses upon agricultural 
holdmgs for other than agricultural purposes and thereby to alter the 
character of the holding If he does erect a house for other than 
agricultural purposes, the Court will grant an injunction restraining 
him from altering the character of the land, and it will also grant a 
mandatory injunction under s 55 directing liim to remove the build 
mg (it>) land has been let out for agricultural purposes goner 

ally, the erection of an mdigo factory on any part of such land renders it 
unfit for the purposes of the tenancy, and the landlord may obtain a 
perpetual mj unction restraining the tenant from erecting the factory (x) , 
sec ill (k) 

Nuisance — As regards nuisance, where it is of the kind to injure 
th'‘ health or seriously imperil the life of those complaining of it, the 
Court will not hesitate to present it by way of injunction But where 
it goes no further than to diminish the comforts of human life, there w ill 
always be a ipiestion whether the Court will proceevl who 

causes that nuisance by injunction or comiiensate the ‘«ufTcrcr m 
damages (y) See ills (s) and (t), p 873, above, and the case nf Jaun/i 
Si/iffh V Muhammad Dm (c) An injunction cannot be granted to 
preaent, on tlic ground of nuisance, an act of which it is not reasoii- 
.ibly clear that it will be a nuisance [s 5G, cl (g), p 881, below] Tlit 
Court will not grant an injunction m a mere quia timet action, where 


(n) innnlr (fo/vit {1895} 19 Bom 269, 
J7(> 

(0 lihusiin % Gonfth Chundtr 

(190’) 29 Col 600 

(H) Anantv OopaHmS) 10 Horn 269 
(r) Joy Ckumirr y IJipro Churn (I8S7) 
UCftl 210, followinp (1887)14 Cat 189, 
supra 

(ip) Jlamanadhan r, Zamtndar i»/ /.am 


«nJ(1893) 1C Mad 407 
(ar) 5urpndpa Anrtiio r Hart ^foh/l^t 
(1901) 31 Cot 174 

(y) lihicrttji \ Pirojifutir (1910) 40 
Bom 401. 33 I C 102 Tie leinl 
Morijnr liinl o/ India \ Ahnfittu ^ 
//<fl<imoy(l8S»)8Bom 1'.. 91-9J 
(:) (lO.’O) 1 Uh 140, 61 I 0 7r< 
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Ihtn »«» ij 1 pnKif of injurv hn\ing occumxl nnd no well foiimled mid 
m'nmblc nj prehen'icn of mjtin in the near future, but morel} an 
ajijirehcn«ion which nn\ or nnv not l*c «cll founded (o) 

Breach of Trti<t i1l« (l») to (h), p 872, nboNc As to 
definition of “ tru«t,’ fee « 3abo\e 

ll o«fr — bee ill<« (1), (ra), nnd (n), p 873, nboN c 
/V'c’i/, copjcijlt onrf (rane tnnrl — Sec ilU (1), (^) nnd (w) to this 
•-•ction p 873, nbo\o, nnd ill to (g) 5 D5, next page 

“ Invades or threatens to invade ’* — An injunction iin} be sued 
for to ro'tnin a defendant from doing an act \ihich threatens injur} 
to the jdaintifT s properta , altho igh no such injury hasnctuall} ensued 
It mu':t, lioweaer, be fhoun that injurv will bo the ineaitable result , 
it a\ill not do to SA} that injurj maa he the result (6) see ill (r) Sec 
notes nboac, Nuisance ’ 

Mnltiphcity o! jndicial proceedings —Clause (e) has reference to 
caves arhore, unless an injunction aans granteal the plamtifl avoiild haa c 
to bring repeatetl suits or to mahe repeated applications or to take 
rejioated p^occ«^dlngs for the purpose of establishing or safeguarding his 
rights or of preacnting the acquisition of rights b} the defendant (c) 
For instances of this class see ills (p) nnd (q) p 873 above Neither 
the text nor the illustrations a\ arrant the supjiosition that an} general 
jurisdiction for one judicial nuthonty to restrain the proceedings of 
another is hereby created In particular a ci\il Court will not grant 
a permanent injunction to sta} npparcntl} regular proceedings m 
criminal matters (d) 

Damages lor future miury — It is held in England though not 
uuammously, that the Court has no juiisdiction to award damages by 
way of compensation for an mjury not yet committed but onl} 
threatened and intended , but the decision turns on the construction of a 
special statutorypower, so that the reasons arenot applicable mlndaa(e) 

(а) Flelchtr \ Btalty (1885) 28 Cb D Indvx t Ahmedbhoy Uabibbhoj (1884) 8 

(i8S Bom 35 91 92 [ntusance] 

(б) FcUUson v (htford (1874) L B 18 («f) Calattta Port Commrs v Suraj 

Eq 259 Btnduv JaAna6» (1897)24Cal 2IuttJalan 65 Cal 978, 112 1 C 712, 
260 AIR 1928 Cal 464 

(c) Kamadhar v Uanpnuad (1910) 37 (e) StacL v Leeds Industnat Co opera 

Cal "31 734, 6 I C 444, Apaj* v lite 5o«rfy [1923] 1 Ch 431 C A {dm 
Apa (1902) 26 Bom 735 739 (repeated Younger LJ) 
trespass) , The Land Morlyage Barth of 
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55. When to prevent the breach of an obligation (/), it 
Manditor necessaiy to compel the performance of 

injunctions ^ Certain acts which the Court is capable of 
enforcing, the Court may in its discretion 
grant an injunction to prevent the breach complained of, and 
also to compel performance of the requisite acts 


IlluslreUtons 

(a) A by new buildings obstructs lights to the access and use of which 
B hai acquired a right under the Indian Limitation Act (y) Part IV B 
may obtain an injunction, not only to restrain A from going on with the 
buildings, but also to pull down so mnch of them as obstructs B ’a lights 

(b) A builds a house with eaves projectmg over B s land B may sue 
for an injunction to pull down so much of the eaves as so project 

(c) In the case put as illustration (i) to section 6-1, the Court may also 
order all written communications made by B , as patient, to A , as medical 
adviser, to be destroyed 

(d) In the case put as illustration (y) to section 64, the Court may also 
order A *3 letters to be destroyed 

(c) A threatens to publish statements concerning B which would be 
punishable under Chapter XXI of the Indian Penal Code [h) Tbo Court 
may grant an lujunction to restrain the publication, even though it may he 
shoivn not to be injurious to B ’s property 

(f) A , being B *3 medical adviser, threatens to publish B 's written 
communications with bun, showing that B has led an immoral lifo B may 
obtain an injimction to restrain the publication 

(g) In the cases put as illustrations (v) and (w) to section 64 and as 
illustrations (c) and (f) to this section the Court may also order tho copies 
produced by piracy, and the trade marks, statements and communications, 
therein respectively mentioned, to be given up or destroyed 


Mandatory injunction. — In Smith v Smith (t) Sir t? Jcssel R 
said “ As to mandatory injunctions, their history is a curious one, 
and may account for some of the ctpressions used by the Judges in 
some of the cases cited At one tune it was supposed that the Court 
would not issue mandatory injunctions at all At a more recent period, 
m cases of musance, a mandatory injunction was granted under the 
form of restraining the defendant from continuing the nuisance Tfic 


( / ) These words do not authonso the 
Court to review the deewons of a 
domcstio jumdictioii, such as tho vegu 
latlons and exammation lists of a niu 
vcrsity, made withm its competence and 
in good faith Vffnh Smfh T 

Jienaret Jlindu Untrfrsily 47 Ail 431, 
fO I C 6^5, A I B IP-I All 253 


(question of retrospective regulation* 
tho Court found that there ha«i been an 
Irregularity, but it was cured by the 
tisitor a discretion) 

(?) ActIVof 1003 

(A) Act \LV of 16C0 

{.) (1875) I r 20 500 501 



Till ‘5UCIHC mitrt vct, 1877. 


Coxirt '«ccm'5 to hn\e thoupht thnt there wns some wonderful Mrtuc m 
that form, nnd tint extm ciution wni to be cTcrci^cd in granting it 
To that propo'sition I can b} no means assent K%er} injunction 
requires to be granted with care nnd caution, nnd I do not know what 
IS meant b} extraonlmar) caution Kaerj judge ought to exercise 
care, and it is not more needed m one case than in another 

“ In looking at the reason of the thing there is not an} pretence 
for such a distinction ns was j>upposc<l to exist between this nnd other 
forms of injunction Ifamanisgradiinl!) fouling a stream nith sen age 
the Court ncacr has an} hesitation in enjoining him hat difTcrcncc 
could It make if instead of fouling it da} b} da} be stopped it alto 
gether t In granting a mandatory injunction, the Court did not mean 
that the man injured could not be compensated b} damages, but that 
the case was one m winch it was dinicult to assess damages, and m 
wluch, if it were not granted the defendant ould be allowed practically 
to deprn c the plaintiff of the enjoyment of his property if he would gu e 
him a price for it ^\'hore, therefore, money could not adequately 
reinstate the person injured, the Court said, ns in cases of specific 
performance, M\ c ^ ill put you m the same position as before the mjury 
nas done * ^^licn once the principle was established, wh} should it 
make an} difference that the wrong doer bad done the wrong, or 
practically done it, before the bill was filed ’ It could make no 
difference vihcre the plamtiff s right remained and had not been lost by 
delay or acquiescence ’ 

The granting of a mandatory injunction is a matter m the judicial 
discretion of the Court {j) It is granted generally upon the same 
principles and subject to the same conditions as a perpetual mjunc 
tion (iff iricn a mandator}' injunctron is granted under this section, 
two elements haa e to be taken into consideration m the first place, 
the Court has to determine what acts are necessary m order to prevent 
a breach of the obligation , in the second place, the requisite acts must 
be such as the Court is capable of enforcing (i) These acts may assume 
a variety of forms, c g , the pulling down of a buildmg as m ill (a) the 
pullmg down of ea\ cs as in ill (b), the destruction of written communi 
cations and letters as m ills (c) and (d), and destruction of copies 

(j) Shamnugger Jule Factory v Ram 600 
Narain (1886) 14 Cal 189, 199-201 (I) Lalahmt r Tara (1004) 31 Cal 

(I) 5milAT ^mi<A(1875)L B 20 Eq 914 949 

KO 


so 




882 


THE SPECIFIC BELIEF ACT, 1877. 


S. E. A. 
S. 55 


produced by piracy of copynghfc and of trade marks improperly used 
by the defendant as in ills (v) and (w) of s 5i, p 873, above, and 
ill (g) of this section, p 880, above, the removal of trees on the defen 
danfc’s land the roots rvbereof, if the trees be allowed to grow, vrould 
inevitably damage the plaintiff’s building (m), the removal of over 
hanging branches (n), the demobtion of a wall constructed by the 
defendant on land belongmg to the plaintiff (o) An mjunction will 
not be granted directing a person to do repairs, the reason being 
that the Court will not supermtend works of bmidmg or of repair (p) , 
but the Court may order the execution of specific work required for 
the remedy of a nuisance or the hire (q) The Bangoon Sigh Court 
refused to grant a mandatory injunction, at the smt of the owner of 
the land on which a tomb of the ex King of Delhi was lawfully 
situated, to compel a member of the family who had erected a kind 
of shnne over the tomb to remove it (r) 


May be granted although act completed — There is no rule which 


prevents the Court from granting a mandatory injunction where the 
znjuiy sought to be restrained has been completed hehro the action is 
commenced A mandatory injunction may be granted even after the 
injury has been completed, provided the plamtifi has not lost his right 
to relief by delay or acquiescence (a) As regards mandatory mjuno 
tions after the act sought to be restrained has been completed, a distmc 
tion is drawn between coses of trespass (e y , laying pipes in the plaintiff’s 
land) on the one hand and cases of ancient lights on the other In 
cases of trespass, the fact that the damage suffered by the plaintiff is 
small IS immaterial In cases of ancient lights the quantum of damage 


to the plamtiff, as compared with the quantum of loss to the defendant 


(m) (1904) 31 Cal 944, evpra 

(n) Vuhnu Jagannath r Vasudeo Sag 
AunalA (1919) 43 Bom ICt, 47l C C29 

(o) /IWulHojjamv Sam Chara-a Law 
(1911) 38 Cal CS7, 12 I C 459 This 
appears to hare been OTerloo).cd in Emn 
Shanl iVa V U Vo Ayun, 0 Rang 401, 
IMI C 139 AIR 1027 Rang S57 

(p) Altorneg Oenentl r Slqfford$h\re 
Cminlt/ Couneti H905] I Cb 330, St2 

( 7 ) ATmnari r Cory Brot [I922J 2 Ch 
J.C A 

(r) I)ate9on r SouMi Zamai» Begum 
r Ran? 4-r 112 7 0 411 AT R 


1928 Rang 2G8, chicSy because Jcfinito 
substantial damage to the plainti/T did 
not appear 

(i) Smith V Smith (1875) L R 20 bij 
500 [ancient lights] , Durell r Pnlrhard 
(18Co) L R 1 Ch 241 [ancipnl 
ZadfjSlanteyofAllerkjr /irlo/'ilmre 
lury (1875) L P. H <“10 [snr ent 
lights] Oreentrcfkl r (ic<!f) 'I 

Ch D 471, Srehlr PirrreJJ 1)^")“ Cb 
p'651 (1879) n Ch D 146toMTUctwn 
to right of way] , JamnaJae v Alrmrom 
(mB)S pom 133, 137-139 
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is a material Consideration {(). Where there is a covenant not to build, 
and there is a breach of the covenant, the covenantee is entitled to an 
injunction without the necessity of shovring damage (u), the excuse of 
ignorance being clearly not available Generally in cases of this class 
it is material whether the defendant’s encroachment was or was not 
wilful (v). 

Delay and acquiescence. — ^Delay and acquiescence may depri\ c a 
plaintiflofhisrighttorehefby way of mandatory injunction [w). “Ifa 
party having a right stands by and sees another dealing with the pro- 
perty in a manner inconsistent with that right, and makes no objection 
while the act is in progress, he cannot afterwards complain. That is the 
propersenseof the word acquiescence ” {a). Mere omission to take any 
legal proceedings for a time is not m itself an encouragement to the 
defendant amounting to an equitable bar to relief (y) The result of 
authorities on the subject is that where a person had a legal nght, it 
could be destroyed by his acquiescence, that is, if he stood by and 
allowed his neighbours to meur expenditure in doing what he knew 
would injure his property. One point for consideration, however, has 
always been whether the man who did the act knew that he would do 
the injury {z) If he did know, and must have known, that he was going 
to do a wrong, it depnves him of one ground of defence (o) It is also 
to be remembered, where acquiescence is alleged, that where a man has 
a right to do a thing, and appears to be doing what be has a right to 
do, you must not assume that he is going to use bis right for an unlawful 


(1) Ooodtany ^icAarrf#cm(I874)L B 9 
Ch 221,224, 225 [trespass]. 2Iamotly 
Eatt OnnMtod Gas <t U oler Co [I909J I 
Clj 70, 79 [trespass] , SmUh t ^niifA 
(IS75) L. B 20 Eq 500, 605 [sDcient 
lights], Senior t Pateson (ISCC) L B 
3 Eq 330, 336 [ancient lights] 

(u) Lord Manners t, Johnson (1875) 
I Ch. D. G73 [eovenant not to erect 
limldifig] Sharp r. Jlamson [1922] 1 
Ch. 502, seems to disregard this and other 
like authorities. 

(r) Laiji V. rtsAmnoM, 31 B L. R 
126 ; 116 I C 234 , A I R 1P29 Bom 
137. 

(ic) (1875)1.. B. 20 Eq 


500, 503 [ancient lights] , Jamnadas ▼ 
Almaram (1878) 2 Bom 133, 137-139 
[ancient lights], tlaji Abdul Allaralhat 
V Hoji Abdul Dacha (1882) C Bora 5, 7 
(*) Dule of Leeds v Earl of Amhersl 
(1846) 2 rh 117, 123 , 78 B B 47.51 
[eqoitable iraste] , AbdulUossamv Dam 
Ckaran Law (1911) 38 Cal 087, 692-693 
[trespass] 

(y) //t >77 V Scott (1874) L R 18 
444, 454 [copjnght] , Jamnadas v. 
Almaram (1878) 2 Bom. 133, 137-139 
(s) Emtih T (1875) L. B. 20 

Eq 600, 503 
(«) Ib^ p 503 


a 
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purpose (6) See also notes to s 22 under the head “ Delay,” p 797, 
above 

Mandatory injunction against co-sharers and tenants —See notes, to 
s 54 under the head “ Right to or enjoyment of property,” suh head 
“ Co sharers, landlord and tenant, etc p 877, above 

Injunction when 56. An injunction cannot be granted — 
(a) to slay a judicial proceeding pending 
at the institution of the suit in which the in- 
junction IS sought, unless restraint is neces- 
sary to prevent a multiplicity of proceedings, 

(b) to stay proceedings in a Court not subordinate 
to that from which the injunction is sought , 

(0) to restrain persons from applying to any legis- 
lative body , 

(d) to interfere with the public duties of any depart- 
ment of the Government of India or the Local 
Government, or with the sovereign acts of a 
Foreign Government , 

(e) to stay proceedings m any otimmal rnattcr 

(f) to prevent the breach of a contract, the per- 

formance of which would not be speoificallj 
enforced , 

(g) to prevent, on the ground of nuisance, an act 
of which it IS not reasonably clear that it will bo 
a nuisance , 

(h) to prevent a continuing breach in vvinoii the 
applicant has acquiesced , 

(1) when equally cflicacious relief c.aii certainly he 

obtained by any other usual mode of jiro 
(.ceding, except in case of breach of trust (c) , 

(l) when the conduct of the applicant or his agents 

(t) Atlorjiey Gttifral v lAiJt CetfOra G IjUi 38-t , SC num jACth, Mat v 
lion(lS70}I. R sell 653,eei[nui«nw] II V , SI 1 C tel , A I It IPCl IaI* 
je) fafAjn Vfll V Ihrdf ^ath (1P23J 459 
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lias been such as to disentitle him to the assist- 
ance of the Court , 

(k) where the applicant has no personal interest in 
the matter 

lUiulrttltonJ 

(•) A awLs an injunction to mtnm bis partner B from reccii mg tl o 
partnership debts and effects It appears that A lud improperly possessed 
himself of the boohs of the firm and refused B access to them The Court 
will refuse the injunction 

(b) A xnanofactures and slIIs crucibles designating them as patent 
plumbago crucibles though in fact they haro never been patented B 
pirates the designation cannot obtam an injunction to restrain tho piracy 

(c) \ sells an article called * Mexican Balm statmg that it is com 
pounded of dircrs rare essences and has soremgn med cmal qualities B 
commences to sell a stnular article to which he gives a name and description 
such as to lead people into the belief that they arc buying V s Slexican 
Balm A sues B for an injunction to restrain tho sale B shows that \ s 
UTexican Balm consuls of nothing but scented hog » lard A s use of his 
description is not an honest one and he cannot obtain an injunction 

[*^rcTTyT rnf</tl(lW2)6Beav 66 6311 B 11 the facts as stated 
here are etrooger against the plaintiff (d) ) 

Scope of the section —This section gnes a list of cases in which a 
perpetual injunction cannot be granted It must however be remem- 
bered that the jurisdiction to grant mjunctioos is discretionary, and 
an injunction, therefore, may be refused even if the ease bo one not 
covered by the present section 

Clause (b) Stay of proceedings — ^It is laid down m clause (b) tint 
no mjunction to stay -proceedings can be granted unless the Court in 
which the proceedmgs are to be stayed is subordmate to that in which 
tie iDjunctiDD is sougit In a case wiicb arose before tie passing of 
the present Act it was held by a Full Bench of the Calcutta High Court 
that an injunction may be issued against a decree holder to restrain him 
from executmg a decree, though the Court granting the injunction and 
the Court passmg the decree arc Courts of co-ordinate jurisdiction 
Such an order, it was said, is only bmdmg on the decree holder per 

(d) One might Bidding v Bow Chi&s whereas m fact it was a mixture 
(1837) 8 Sim 477 , 42 B B 231 would of teas purchased m England lajonc 
have furnished an illustration making tion refused with liberty to bring an 
the point more clear and better emted actionat law (the Court of Chancery then 
for exportation to India. There the and for many years later could not award 
plaintiff had represented the blend (A tea damages as explamed above m the 
for which he claimed an exclusive trade Introduction to the Specific Belief Act) 
name as being specially imported 
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sonally (e) See Mulla’s Code <?f Cml Procedure, notes to 0 39^ r 1, 
“ Powers of High. Court to stay the hearing of a suit ” 

In a Madras case the qu^tion arose whether an injunction to 
restrain a decree holder from executing hia decree was an injunction 
“ to stay proceedings ” within the meaning of this clause It was held 
that it was not, the reason given being that as no application had yet 
been made for execution, and As none could be made so long as the 


mjunction was in force, there was no pending proceeding that was 
stayed by the injunction (/) But this view has been dissented from 
by the High Court of Calcutta (;?), and it is not in accord with later 
Madras decisions {h) There does not seem to be any good reason why 
the expression “proceedings ' m this clause should he confined to 
proceedings pendmg m a Court, and why it should not apply to pro 
ceedmgs mtended or threatened to be taken by a party Contrast 
cl (3) of the section 

The rule laid down m cl (b) does not apply to temporary injunc 
tions which are governed by 0 39 of the Code of Civil Procedure (») 
Clause (£) Rijunction to prevent breach o! contract — See notes to 
s 64 under the head “ Injunction to prevent breach of contract,” 
p 876, above 

Clause (g) Nuisance — See notes to s 54 under the head “ Right 
to, or enjoyment of, property,” sub head “ Kuisance,” p 878, above 
Clause (fa) Acquiescence —-See notes to s 22 under the head 
“ Belay,” p 797, above, and notes to s 55 under the head “ Belay 
and acquiescence, p 883, above ” 

Clause (i) Equally efficacious relie! —An injunction will not bo 
granted to restram an arbitration proceedmg on the ground that the 
plamtifi did not agree to the rcfefoucc {}) 

Clause (j) Plaintifi's conduct —An injunction cannot be granted 
where the plamtifl's conduct is such as to disentitle him to that relief (I) 
The illustrations to the section relate to this clause 


(e) Dhurontdhur r Agra Banl (18S0) 
5 Cal 80, on review from (1879) 4 C«l 
3S0, 390 

(/) Al>i»u V Baman (1891) 14 Mad 
425, 429-430 

(5> irflma<War T l/ariprt»ad (1910)37 
Cal 731,734. 01 C 414 

(1^) rnnltaUM V rianuuamt (1602) 15 


M8<L33S 311-342, Stihurayarr Shan 
tnvgam (1802) 21 Mad 353 
{•) AmirDitlhinv Adm Otn o/ IJcnjal 
(1890) 23 Cal 351 
(i) Bam AuHn JoyJoyat v 
J/B«(l020)47Cal 733, Ml C 671 
(t) Stent Cheiitar r ^uslAaMl^an 
(1897) WHad Vi, W) 
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Clause (k): Personal interest.— E n cry taxpa}er is directly 
interested in the proper appbeation of municipal funds Any taxpayer 
may tlicrcforc sue tbe municipality for an injunction restraining the 
municipality from misapplying its funds { 1 ) 

57. Notivitbstanding section 50, clause (f), where a 
contract comprises an affirmative agreement 

InjunctioQ to . i • i ■ 

perform oegitivo to GO a Certain act, coupled w’ltn a negative 
sgTccmcDt agreement, express or implied, not to do a 
certain act, the circumstance that the Court is unable 
to compel specific performance of the affirmative agree- 
ment shall not preclude it from granting an injunction 
to perform the negative agreement provided that the 
applicant has not failed to perform the contract so far as it 
is binding on him 

Illustraitons 

(a) A contracts to actl to B for Its. 1,000 tho good will of & certain 
buamesa rmcoosccted with buamcM premises, and further agreca not to 
earr7 CQ that busmess 10 Calcutta B pays A tbe Bs 1,000, but A camca 
on the business 10 Calcutta The Court cannot compel A to send his customers 
to B , but B maf obtain an mjuoctiOD restrtuning A from carrying on the 
bnsmeas in Calcutta 

(b) A contracts to sell to B the good will of a busmeas A then sets 
op a similar business close bj B ’s abop, and solicits his old customers to deal 
with him This is contraiy to his implied contract, and B may obtain an 
injunction to restrain A from soliciting the customers, and from doing an/ 
act whereby their good will may bo withdrawn from B 

(c) A contracts with B to emg for twelve months at B ’s theatre and 
not to emg m public elsewhere B cannot obtain specific performance of the 
contract to sing, but he is entitled to an injunction restraining A from 
singmg at any other place of public entertainment 

[Lumley t Wagiitr (1852) IP if AG (HH , 01 R R 193 ] 

' (d) B contracts with A that he will serve him faithfully for twelve 

months as a clerk A is not entitled to a decree for specidc performance 
of this contract But he is entitled to an injunction restrauung B from 
serving a rival house as clerk 

[Recent English authorities have distmctly refused to go so far, an 
affirmative agreement docs not of itself imply for this purpose a negative 
agreemeut to do nothing mconaislcnt with it irAittcooif C^emteaf Co v 
Hardman [1891] 2 Ch 416, 426, 432 Whether an express agreement is 
affirmative or negative u a matter of aubstasce and not of verbal form 
3IelropoliUin Eleetno Supply Co v Otnder [1901] 2 Ch 799 , but there must 
be a distmct negative stipulation J/ortimer v Bfolttt [1920] 1 Ch 571 
We do not see how 11 ltubensU%a A Co y Gaxlloud (1930) 123 I C 231, 
can bo reconciled with the present illustration ] 


(/) VamanY Huntetpaltly of SAolapur {ISOS) 22 Bom 646 
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(e) A contracta -with B that m consideration of Bs 3 000 to be paid 
to him by B on a day fixed he will not set up a certain business rntbia a 
specified distance B /ails to pay the money A cannot be restrained from 
carrying on the business within the specified distance fBut s 27 of tbs 
Contract Act seems to make the agreement nholly void ] 


Injunciion to perfonn negative agreement— It is provided by 
s 54 that m granting an injunction to prevent the breach of a contract 
the Court is to be guided by the rules contained m Chapter 11 relating 
to specific performance By a 56, cl (f), it is enacted, that an injunc 
tion cannot be granted to prevent the breach of a contract the perform 
ance of which would not be specifically enforced The present section 
prondes that notwithstanding s 66, cl (f), where a contract comprises 
an affirmative agreement to do a certam act, coupled with a negative 
agreement, e::g)res8 or implied, not to do a certain act, the cixcumstance 
that the Court is unable to compel specific performance of the affirma 
tive agreement shall not preclude it from granting on injunction to 
perform the negative agreement Thus the contract m ills (o) and (d) 
18 one of personal service, and therefore not capable by s 21 cl (b), 
of specific performance, yet the Court may bj an mjunction restrain 
the smger from smgmg at any other place of puldic entertainment and 
the clerk from serving a rival house Similarly, where A agrees to sell 
B all the mica produced from his mines during a specified period and 
not to sell it to any other person though the Court cannot compel A to 
&ell the mica to B [s 21, cl (a)] it may restrain A by an injunction 
from selling the mica to an> other person (ui) On the same principle 
if A agrees to sera e B for a period exceeding three } oars, and not to 
scr\e any other person during that period, though B cannot obtain 
Bpccific pcrfotmaucc of the contract [s 21, cl (g) ] ho may obtain an 
injunction restraining B from serving elsewhere (n) But the Court is 
not bound to grant the injunction The granting of an injunction 
under this section is discretionary Thus uhcro the defendant agreed 
to ser\e the plnmtifi as a cutter for a period of ten years, and not to 
scrac as a cutter cisenhero during that period, the Court refused to 
restrain the defendant by an injunction from soraing as a cutter obc 
uherc, it being pro\ ed that the circumstances under which the conlrnet 


(m) 9NW>iaai/u\ llaji BadshitSahtb 14 31(14 18, Burn Co v MeDonaU 
(lfK»3)SC3h4 tC3 (lD09J3(JCal SM 

(bJ SlaJriu I ailxrcf/ C o y /i«rf(l89l) 



THF SPECIFIC RELIEF ACT, 1877. 


u as entered into ere such as to give the plaintiff an unfair advantage 
o\ er the defendant within the meaning of branch I of s 22 (o) 

III (c) 13 a reproduction of the decision in LumJey v Wagner (p) 
But it does not follow therefore that the operation of the section is 
confined to cases lihe Lumley v Wagner, that is, cases of contracts 
which arc dependent on the personal qualifications or i ohtion of the 
parties referred to in s 21, cl (b) This is borne out by the wide 
language of the section and by the other illustrations to the section (g) 

Negative agreement may be implied — ^The negative agreement need 
not be express, as in LumJey v Wagner (p) It may be implied, as m 
ills (b) and (d) 111 (d) shows that it may be imphed e\ en in the case 
of a contract of personal ecrvice, which, indeed, has the effect of 
enforemg mdircctly a contract of personal service ^Vhere the defen 
dant agreed diligently and to the best of his abihty to devote himself 
to the duties incumbent on hun as a draftsman and general assistant 
to the plaintiffs for a period of five years, it was lield that though there 
was no negative condition m terms m the contract, a ncgativ c co\ cnant 
could properly be implied under this section and ill (d), and the 
defendant vas rcstramed by an mjunclion from serving any other 
person during that period (r) See notes to s 27 of the Contract Act 
imdcr the head “ Restraint during term of service,” p 212, abo\c 
These proMSions of the Act go beyond the English law as now under 
stood See above on pp 868-870, and note following ill (d) to this 
section 

Proviso fo the section. — A plaintiff is ho has failed to perform his 
part of the contract is not entitled to the bencGt of this 'cction (a) , 
sec ill (c) 

Liqmdation of damages not a bar to an mjonebon under this section. 
—It 13 prosuded b} s 20 that a contract maj be specifically cnforcotl, 
though a sum be named in it as the amount to be paid m case of its 


(o) Calltanjt T Var#» (1^05) 19 Boo 
764, aCg (1894) 18 Bom 702 
(r) (1852) I D M G C04, 91 R It 
93 

(j) .Voiia T Ilaji 

(l'X13)2GiI»d ICs, 171-173 
(r) Bara Co t JfcIWU (1909) 


36 Cal 354 S«« abo CkarlenecriX r 

(!«'»') 23 Bom 103, a cam 
from Zanuliar, srhfre the Sprci£c I clief 
\rt u not la forw 
(») r //jji / jbl<j 

(1*^)26 514^. ICS, m 
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breach, and the party in default is willing to pay the same. The same 
principle applies to injunctions {(). 


SCHEDULE. 

Ekactmbnt REPEAI-KD. 
BepeaM by Act XII of 1891. 


(1) Madras Batluay Co. v Rust (1891) 14 Mad 18, 22 



INDEX. 

Jtefcrcnccs to Specific Rdief Act are tn thick bhck type. 

AC^^n.v^c^. 

ab*oIutc and un<]iialtficd, mu*t W. 4'> 

after revocation, amvinp, -10 

apparent, 64, 63 

4)7 acting on oficr, 57-63 

1 7 estoppel, 51-63 

bp performance of conditions. 66 

b 7 post, 37. 33, 64. ti 

by receipt of consideration. 66 ftl 

cannot be assumed. 65 

comnonication of. 63 

condition precedent to. 48 

conditional, 49-64 

letter of, misdirection of, 39 

manner or mode of, 64 

must be by person to «bom offer is made, 6S 
must bo mthm reasonable time, 45, 47 
of proposal, 15, 30, 33 
of toward for information, 44, 60 
of tender, contract by, 43, 44 
presumption of, 55 
revocation of, 40, 41 avi 
revocation amvuig before, 40 
transmission of, by post, 30-40 

ACCOUTtT CURRENT, appropriation of pajunents m case of, 34C 

ACCOUIiTS, 
agent’s, 604 
partnership, 725, 729 

ACQUIESCENCE, as bar to relief on ground of undue influence, 113 114 
And tte Holdivq Got 

ACT OF STATE, ratification of, ousts jurisdiction of Courts, 533 

ACTION cannot bo brought upon mutual dealings by and against firms with commor 
partner, 72C 

ADMimSTRATION BOND, 

liabibty of sureties under, not dependent on validity of grant, 472 
not void though grant obtained by fraud, 137 

\U0PTI0N, 

agreement to give annual allowance in consideration of, 159 
under coercion, void, 94 
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THE SPECIFIC KEWEF ACT, 1877. 


S.E.A. 
S. 57. 


hreacli, and tte party in default is willing to pay the same. The same 
principle applies to injunctions (I), 


SCHEDULE. 

Ehactment Repealed. 

JttptaM hy Act XII of 1891. 

(0 iladrat Railwy Co. v. RuU (1891) 14 Mad 18, 22. 



INDEX 


lifjcrcnccs to Specific Relief Act are tn Ihtcl hlacK type. 

AC'CFn'.V^C^. 

ab<o1atc and unqualified, mu*t tir, 4^ 

after rcTocation, am\ mg, 40 

apparent, C4, 53 

by acting on offer, S7-53 

ly estoppel, 61-52 

by performince of conditions. 55 

by post, 37, 33, &}, a 

by receipt of consideration, V> Cl 

cannot be assumed, 55 

commmucation of. 53 

condition precedent to, 48 

conditional, 49-51 

lettor of, misdirection of, 39 

manner or mode of, 54 

must bo by person to ubom offer u made, 53 
must bo witlim reasonable time, 45, 47 
o! proposal, 16, 30, 33 
of reward for mfortnation, 44, 56 
of tender, contract by, 43, 44 
presumption of, 55 
reTocation of, 40, 41 »tq 
revocation amrmg before, 40 
transmission of, by post, 30-40 

ACCOUNT CURRENT, appropriation of payments in case of 34C 

ACCOUNTS, 
agent's, 604 
partnership, 725, 729 

ACQUIESCENCE, as bar to relief on ground of undue influence, 113 114 
And 9u Holdinq Oct 

ICn OF STATE, ratiflcation of, ousts jurisdiction of Courts, 633 

ACTION cannot be brought upon mntual dealings by and against firms with common 
partner, 726 

AD5IINISTRATION BOND, 

liabdity of sureties under, not dependent on validity of grant, 472 
not void though grant obtained 1^ frand, 137 

ADOPTION, 

agreement to give annual allowance m consideration of, 160 
under coercion, void, 94 

891 
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ADVERTISEIIENT. 
coQtract by, 67-68 
for tenders, effect of, 57. 
of price, whether an offer, 14, 16 
AGENT See PBr^OIPAL and Agent 
AGREEMENT, 

alteration of, unauthorised, 353 
ambiguous avoidance for uncertainty, 84, 22S, > 

amounting to tradmg with enemy, 107 
by client to remunerate his pleader’s clerk, 185 
collateral to wagering contract, 240 
consideration for, unlawful, 144 aej, 164-167 seq, 184 
contingent on impossible events, \oid, 259 
deiined, 13 

distinguished from contract, 32 
entire or divisible agreements, 186-190 

for promotion of litigation in which one has no personal intirpst, 175 teq 
for stifling prosecution, 109 
fraudulent, 148 

in restraint of legal proceedings, 220-228 
in restraint of marriage, 209 
in restraint of trade, 209 seg 

mdependent promises to perform lawful and nnliw fill ncls, 14(1 

interfering a ith Courts of justice, 179-180 

not to bid against one another at auction sale, 18* 

public policy, against, 148, 149, 167 

tending to create interest against dots, 183 

tending to create monopoly, 185 

to assign or sublet esciso licence, 152, 153 

distinguished from agreement to sublet public contricl 1 74 
to do impossible act, 32C, 327 
to procure marriages for reward, ISO 
to traflic m sale of public offices, IW 
void, 13, 144, 156, 18a,209,3l0sf7 

advantage received under, must be rvstoa<l. 371 
contingent on impossible events, 259 
distinguished from illegal, 150 
liability of promisor on quasi contract, 393, n 
made abroad, not enforceable, though valid by ffj- /<vi, 219 
when party disables himself from suing, 375 
where consideration in part tmlaivftil, 180, 187 
voidable, joint Hindu family property, sale of, 371. 
when a contract, 01 

ALIEN KNF5IIES, contract with, 167, 333 
ALTl.ItATlON of contract, 351 

of (Jocum<‘n(a, 333 ttq 

AMIUOUITY. agrwmenlJ void for, 228-229. 
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V\NLIT\, nccipt of, out of profits, dots not coustituto partnership, 681 
APPROPRIATION OF PAYMENT, 

application at discretion of creditor vheie no direction from debtor, 343 
application whore neither party appropriates 346 
appropriation as between principal and uterest, 345 
evidence of special intention of debtor, 344 
instructions of debtor must bo observed, 341 
section applies only where several distinct debts, 342 
ARBITRATION 

conditions for reference to, not prohibited, as being in restraint of legal proceed 
mgs, 220, 222 

contract to refer to, how far specifically enforced, 792. 
partner cannot bind firm by snbmmion to, 603 
remedies for breach of agreement to refer, 228 
ASSIGNAIENT, 

by operation of law (msolveney), 267, 268 
of contract, 263 

of debts and actionable claims. 353 
novation, 347 

with intent to defeat creditors, 163 
ATTORNEY See Souerroa 
AUCTION, 

auctioneer, agent of vendor, 42 

authority to sign contract on behalf of both buj er and seller, 670, 674 
but he cannot delegate his anthoniy, 570, 574, 676 
to take bill of exchange for deposit 670 
to take cheque, 670 
cannot resemd contract of sale, 670 
or warrant goods sold, 570 

docs not contract with intending bidders that goods shall be oficred for sale, 
67 

no implied authority to sell by private contract, 670 

not liable for acceptmg bid below given price where sale without reserve, 699 
bid, acceptance of, kvieJia pveea 42 
withdrawal of, 42 

effect of advertising sale as without reserve 56 

goods of third party m hands of auctioneer privileged from distress, CC4 
misdescription of parcels in sale under Court, relief sgainst, 402 
statements by auctioneer in sales by Court, reliance on, 130, n 
\^\ARDS. 

may bo specifically enforced, 822. 

suit to enforce terms of, whether suit for specific performance, 823, 
withm what tunc such a suit must be brought, 823. 

BAILMENT, 

agent for payment is not a bailee, 612, 613 
a technical term of the common law. 811 
care required by bailee, standard of, 616. 524 
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ADVERTISEIIENT, 
contract by, 67-68, 
for tenders, effect of, 67 
of price, whether an oSer, 14, 15 
AGENT Se& Pbinoipal and Aqbnt 
AGREEJIENT, 

alteration of, unauthorised, 353 seq 
ambiguous avoidance for uncertainty, 84, 228, 22 i 
amountmg to tradmg with enemy, 167 
by client to remunerate his pleader a clerk, 185 
collateral to wagering contract, 240 
consideration for, unlawful, 144 aeq, 164-167 seq, 184 
contingent on impossible events, void, 259 
defined, 13 

distinguished from contract, 32 
entire or divisible agreements, 186-190 

for promotion of litigation in which one has no personal interest, 176 seq 
for stiflmg prosecution, 169 
fraudulent, 148 

in restraint of legal proceedmgs, 220-228 
m restraint of marriage, 209 
m restraint of trade, 209 seq 

independent promises to perform lanfu) and imhwfiil nets, 349 

interfering with Courts of justice, 179 180 

not to bid against one another at auction sale, 185 

public policy, against, 148, 149, 167 

tendmg to create interest against duty, 183 

tendmg to create monopoly, 185 

to assign or sublet cvcise licence, 152, 163 

distinguished from agreement to sublet publu eontmet 154 
to do impossible act, 326, 327 
to procure marriages for reward, 180 
to traffic in sale of public offices, 184 
void, 13, 144, 160, 180, 209, 340 seq 

advantage received under, must bo restorcil, 371 
contingent on impossible events, 259 
distinguished from illegal, 166 
liability of promisor on quasi contract, 398, n 
made abroad, not enforceable, though valid bj lex loct, 210 
when pirty disables himself from suing, 375 
where consideration in part unlawful, 160, 187 
loidable, joint Hindu family property, sale of, 371. 
when a contract, 01 

ALIEN ENFlIinS, contract with, IC7, 333 
ALTEHATION of contract, 351 

of documents, 333 seq 

AMUIOUITV, agreements void for. 228-229. 
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\N\L IT\ , n-ccipl of, out of I'rufiU, dow notcoii«tituto parincnhip, 081 

Al’rnorRiATioN* oj paamvint, 

*pp1icitinT «t dn r'tion of oroditor wh^tc no dire tion from debtor, 313 

upplicalion where neither partr appropmte^ 3lC 

upproprntion m l>clwc<n pr»neip»f and Interest, 31'» 

cvidenec of »p-eisl Intention of debtor, 311 

mdnictiotii of debtor must Iw ob^erTed, 311. 

section applies only where serer^l distinct debts, 312 

AnBrrn\Tiox 

conditions for reference to, not probilnle*!, as bem;; in restraint of legal proceed 
ings, 220, 222 

contract to refer to, how far specifiealK enfoiwl, 792. 
ivirtner cannot b nd firm by submission to, 018 
remedies for breach of agTeemcnt to refer, 22S 
\SalG\'3lF.'rr, 

by operation of law (iruioltcney), 2C7, 208 
of contract, 203 

of debts and actionable claims, 353 
noTstion, 347 

With intent to defeat creditors, H>3 
.VTIORNEY. .8«Soucm»R 
AUCTION. 

auctioneer, agent of reodor, -12 

authoTit> to sign contract on behalf of both bu^cr and seller, 670, 674 
but he cannot delegate hu authority, 670, 674, 575 
to take bill of etchango for deposit, 670 
to take cheque, 570 
cannot rescind contract of sale 570 
or warrant goods sold, 570 

does not contract with intending bidders that goods shall be ofiered for sale, 
67 

no implied authority to sell by private contract, 670 

not liable for accepting bid below given pnee, where sale without reserve, 608 
bid, acceptance of, hiteha pueea 12 
withdrawal of, 42 

efiect of advertising sale as without reserve 56 

goods of third party in hands of auctioneer privileged from di‘.tress 664 
misdescription of parcels in sale under Court, relief against, 402 
statements by auctioneer m sales by Court, reliance on, 130, v 
KWARDS, 

may bo specifically enforced, 822. 

suit to enforce terms of, whether suit for specific performance, 823. 
within what time such a suit most be brought, 823. 

BAILIIENT, 

agent for payment is not a bailee, 612, 513 
a technical term of the common law, 511 
care required by bailee, standard of, 616, 524 
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BAILMENT — conhn««/i 

earner, common law liability of, whether affected by Contract \ct »U , 517 

common law rule as to, 512, 617, 643 

death of bailor or bailco terminates gratuitous bailment, 531 

definition of, 610, 517 seq 

delivery to bailee, 613 

deposit of money with banker la not, 513 

distinguished from sale or exchange, B12 

duty to disoloao faults m gooda hailed, 514 

estoppel of bailee, 533 

expenses of gratuitous bailee, liabilitj of bailor for, 0J‘> 
finder of goods, right to reward 635 
right to sell, 635, 53C 

for lure article not fit for intended purpose, 514, 630 

gratuitous lender, not liable for secret defects in thing lent, 615 

gratuitous standard of care required by, 516 

gratuitous, terminated by death of bailor or bailee, 531 

guest at inn, position of, analogous to bailee, 520 

liability of bailee for making unauthorised use of goods bailed, 52i> 

liability of bailee for negligenee of serrants, 524 

liability of bailor for latent defects, 514 

lien, bailee for reward cannot transfer, to sub contractor Mitliontbailoi’s aiitheritv, 
531 

general, of bankers, 637, 638 

of factors, 537, 635.541 
of policy brokers, 537 
of solicitors, 637, 641 
of wharfingers, 637, 541 
particular, of bailee, 63G 
mixture with bailee’s own goods, effect of, 627 
negligence, bailee cannot contract himself out of liabilitj for, 624 
pledges, of, 643 

profit from goods bailed, right of bailor to, m absence of special agrecmciil, 632 
responsibility of bailor to bailee, 632 
return of goods bailed, 630 
lent gratuitously, 029 

no bailment unless goods to be ntumcil or accoiinlcd for, 112 
return to bailor without title, 533 
return to one joint owner, 632 
Homan law, rule of, as to duty of bailor IH ll"* 

raisturs with bailee’s o» ii j,ooi1< ’ 
sonant, Kaileo s liability for negligence of. 521 
suits by bailees or bailors against wrongdoer. '•I'* 
termination of. by wrongful use of goods by bailee, 62’ 

1 y death, 631 

third parties, rights of, 631 

wrongdoer, suit agalast, for Injury to roo»!i b»ile«!, 
apportionment of rrli'f obtained, 657 
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JUNKER, 

general lien of, on customer's secunties. 637, S33 

docs not extend to seouritiea deposited for safo custody, 638 
overdrafts, notice of increase in rate of interest on, 6! 

BANK NOTE, alteration of nnmlier, materia!, 3M, n 
BANKRUPTCY, 

administration of partnership, assets in 717-719 
of promisor, does not amonnt to rcfosal to perform contract, 291 
prmcipal s discharge m, docs not discharge surety, 487 
iSre Iksoltekct 
BARRISTER, 

authority to compromise suit, 567, 563 
compromise arranged through mistake of, 136 
BENAMI TRANSACTION, suit hy beneficiary, 24 
BET See Waqze 
BILL OF EXCHANGE, 

alteration of, material, effect of. 355, 359, 3C0 

company directors, itmoecnt misrepresentation as to authority to draw, 124 JIO 
consideration presumed 197 

indorser, discharge of, where remedy against prior party impaired 496 

indorser of. primarily liable as principal on bill, 498 

notice of dishonour, what is reasonable tune for, 308 

partner in trading firm, authority to draw in usual course of business, COS 

authority to settle partnership aSairs on dissolution does not authorise 
acceptance of bill in firm name, 601 

presentment for acceptance or payment what is reasonable time for 308 
signature by agent, 644 

signature of blank paper, implied authority to holder, 87 
And tee Negotublb I^8TRUME'^^ Pkosiissory Note 
BOND, 

alteration of, after execution 355 
by ward 159 

for performance of public duty stipulated penalty, 459 

awety tsood C V C , a discwtvwiot Oavvrl as 491 

BOOK, author receiving rojalty not a partner with publisher 672 
JJOOKSFLLER S C VTALOGUl offers in. 57 
BREACH OF CONTRACT, 
anticipator) breach ' 287 
consequences of, 405 leq 
contract for purchase of land 42»> 
measure of damages for, *405 tnj 

stipulated penalties lond for performance of publr. dut) , 45^ 

BROKFR, 

authority of, 5C9 

cannot recover commission in rvspect of waiwmg agreement, JIO. 211 
no poarer to delegate authontv, 669 
,4nd see PnixctriL xyd Aaxwr . PoucT Baoemu 
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BUKDKN OF PROOF Set EvinEUCE 
CAXCELL.VTIOX OF INSTRUilENTS, 

conditJonal on party seeking cancellation and making compensation, 839 
effect of, on registration, 8J4, 837. 
partial, when ordered, 838, 

to obtain, reasonable apprehension of serious injiirj must be prored, 835 
when may bo ordered, 834, 835. 
where minors concerned, 838- 
who may claim, 834. 

within what time must suit for, bo brought, 837, 838. 

CAPACITY, 

to contract, 65 acq 

follows law of domicil at time contract made, 13 

except as to contracts affecting immovable propertj , 12 
s«e DniTNKEMrEss, Lunatic, Marbied Woman , Minor 

CARRIER. 

carnage of passenger, notice of special conditions on ticket, 34 
common Jaw liability of, whether a “ usage of trade," 10 

whether affected by Contract Act, 610 
negligence of burden of proof, 521. 622 
railway company, delircty to, what amounts to, 513, 6U 

liability of, for loss of goods subject to provisions of Vet, 519 
payment of unauthorised aurehaige, l-jJ, « 

CAlCHING EARGArNS,” rule of wjuity as to, 109 
CIIAMPERTV, 

agreement solicitor with client, making remuneration dependent on result of 
case, void, 179 

ngfeemont to supply funds to cony on suit in consideration of share of property 
not void for, 176 

to a\oid agreement, it must be against public policy, 175 
case law on the subject, I73-i79 
Fn^lish rules against, do not apply to Indn, 174, 175 
purchase of subject matter of suit, not unlawful, 176 

sale at undenoliie of property alrcaly guen to another is not champertous, 175 
what 13, 173 

(- IfARITV promiM; of subscription to 19 
tHAUTLUrARTV, 

mun pre*^ ntntiou in, as to tonnage of ship. 124 
notification of on ground Of mistake, IJn 
1 1! VTTFLS, restitution of, 756,757. 

deerw for restitution bow Mfcutcd, 757. 
cm QUE, 

alteration, effect of, 3CO 

auctioneer may take In payment of deposit, 670 

given In satisfaction of smaller amount cashing does not oi>rrate as discharge fn 
1011,354. n 
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CIIEQUE — eonlinucl 

obliteration of crossing ♦ protection of persons paying in good faith, 3G0 
payment bv, at request of creditor, 312. 
tender of, 27G. 

CHIT FUND rLy\N, 

not a lottery, 252 

C. L F CONTRACT See SttE or Goods 
COERCION, 

adoption under, void, 91 

agreement entered into under fear of criminal proceedings, 93, 
consent excluded by, 91, 125, 126. 
defined, 92. 403 

fear, set done under inilucnco of. 102. 

inadequate consideration as eridence of, lOS, 101, 207 

marriage void for, m England, 91. 

payment under, 3SG, 397. 

when an offenee, 93 

COHABITATION, past, aa coosidcralion, 165, 166, 201, 202 

CO HEIRS, suit against joinder of parties, 300 

CO TENANTS, application of s 43 to, 300 

COLLATERAL AGREDIENTS (to void contracts), efficacy of, 240 

“ COSDIANDITE ” partnership, 679 

COSDIISSION, agent’s Set PitrxciraL snd Aoext 

COlDfON LAW, 

agency, consideration not necessaiy to create, 5C0 
agreements in rcstramt of legal proceedings, 222, 223 
bailees, general liability of, 517 
bailment, as to, 612, 517, 643 
champerty and mamtenance, 173 
common carrier, liability of, 9, 517 
compensation for non gratuitous act, 393 
compoundiDg felony, agreements for, void at, 169 
consideration, as to, 31, 165, 191, n 
adequacy of, 207 
contracts prohibited by, 149, 160 
Courts, Specific Relief how far administered in, 738, 739 
debrery and acceptance of goods, 308, 310 
dupensation with performance, 361. 
duress in, 92 

estoppel of bailee from denying bailor's title, 533 
finder of goods, position of, 533 
foreign law, proof of, 141, 142, 
formal contracts in, 191, n , IDS, n 
impossibility of performance by act party, 318 

impossibility of performance by destmctioaof subject matter of contract, 323 
i.ei 57 
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COilAlON LAW — conixnutd 

innkeeper, liability of, at, 620 

interest not payable except by express agceeuient or trade usage, 431 
introduction of, into India, 2 
liability of bailor for latent defects, 514 515 
limitation of action to set aside contract, 368 
marriage brocage contracts void by, 180 
minor partner, position of, 687 
minors’ contracts at, 65-78 
misrepresentation, 125 
mistake of law, relief for, 140 
mistake, recovery back of money paid under 401 
moral predomioanee of, m foreign jurisdictions, 6, n 
mutual discharge of obbgation on contract, 301 
offer and acceptance, as to, 37-40 
past cohabitation, no consideration m 166 2oi, 202 
supposed exceptions to rule 202 
payment, place of, 303 
performance of contract place for 303 
pleading, rolea of, 017 

possession, attributed to person m control on hi» oivn account 748 740 
promise by married man to many another on bis wife a death void, 1C5 
promise not necessarily communicated in 15 
public ofllcc, sale of, Totd by, 181 
public policy, as to, 1C7 
relation to natiro law of contract, 3 
rescission of contract, lapse of timo no bar to 363 
restraint of trade, agreements m, common law presumption as to 216 
provisions of I C A as to, m advance of, 21C 
third partj cannot suo on contract by, 20 
time for performance of contract 303 
trado names, use of, CVS 
trespass to goods, action bj bailor for, 656 
undue influence in 67 «? 

CO^IirUNICATION, 

intention to communicate not equivalent to 3t 

of acceptance 63, 69 

of proposil, 33 tfj 

of sj>r«ial conditions 3f 

when complete, 30 seij 

COMPAVIIi?, not within partnership chu'cs of Att, 730 

COMl’ANY, 

Contract wjlli proraoten of a, 8W- 

.limMor. ,nnoo™t mL.n-pn-^DUti n M (o .ulhonli to .lr>« I ill-, 121 150 
error as to i Icntity of 90 

forfeiture of shares for unpaid calU diwl arpe t ( F«ar#» tor of mil* 4^. 

not bo in If > f»l*e certireate of *! »t«s i-sur.! ly lerrclsM, 
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COSirANY— 

onlcr to rrgist^T applicant'! oamo as ■hareliotdcr cannot bo tnado under a 45 of 
5 11^ . 865. 

pro«poctu« incorporation of, in life policy, 35 
!}irci6c pcrfnrmanro by anJ a^ainat, 80f, 803, 611. 

COMPFNSATIOV. 

for miwlcacription on talca of land, 128-120 
general principles as to 787, 768. 

power of Court to award, in certain eases of Bpecifie perfonnance, 782, 783. 

!pet ifie performance may bo decreed witb, 769 
when not admissible, 768. 

4nd sft DauaGEa 
COMPnOMISF. 

ofelsim, 29, 102, 193 
of criminal proceedings, 1C9-173 

* of disputed title not affected by later decuioo on title. 130 n 
of suit agreement under mistake as to subject-matter, 130 

implied authority of couqsi.1 or aolicitor to effect, 507-503 
of luit impcaching will, 102 
offence against foreign law, 1C9. 170 
CONCEALMENT. 

guarantee obtained by. invalid, 603 

what u a *' material circumstaoce,*’ 601 
of fact, when material, 131 

evideoco of materiality of. 131, 132 
title, defKtire, agreement that vendor not liable for, 117, n 
CONDITION. 

acceptance, conditional 48 

against subletting of contract, breach of, 153 

concurrent, 313 

condition precedent 255 250. 313 
condition subsequent, 255, 250 
special, communication of, 34 

indorsement of, on tickets 3-4, 35 
inability to read no ncuse, 34, n 
tenders for public service, 42 
“ CONDITION PRECEDENT ” to acceptance. 48 
CONFLICT OF LAWS, 

agreement in restraint of trade made abroad, valid by lex loci, not enforceable m 
India, 219 

docii''il, capacity to contract governed by law of, 12, 65 
CONSENT, 

ambiguity in expression of, 84 
apparent, given under mistake, 84, 85 
coercion, excludes, 92. J25, 126 
definition of, 81, 91. 
estoppel and, 87 
free, what w, 91, 

57—1 
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CONSENT — continued, 

oljtained by fraud, 91, 114, 123. 

Btatutory, law governing validity of, 40. 

CONSIDERATION, 

absenco of, generally avoids agreement, 100 sej. 
act must bo at desire of promisor, 17, 
adequacy of, 108, 192, 207, 203. 
agency may bo created without, SCO 

agreement to extend timo for performance, not necessary for, 3G1 
apparent benefit to promisor, not material, 207, 4GS. 
apparent forbearance, 29. 
apparent, w ithout legal value, 192 

barred judgment debt, promise to pay does not require, 205. 

bill of exchange, presumption m case of, 107. 

common law of, 31, 165. 

compromiso of claim as, 29, 192. 

defined, 13, 17. 

duty, legal, performance of, 165, 194-197. 
executed, 30, 
executory, 30. 

failure of, by default of pUmtifi. 318, 319. 

failuro of, on repudiation of unlawful agreement, recovery of money psid,3CS, 
309. 

forbearance to sue as, 27-31, 192-101 
forbidden by law, 144, 149. 
good, 31. 

good, abandonment of groundless claim is not. 192, 193. 

gratuitous promises, 192 

guarantee, for, 408 

illegal. 144, 103, 16t, 186-190 

XfBntOfuI, 

inadequacy of, by itself no ground lor refusing spccifio p->rformanec, 20S, 822. 
inadequate, ns evidence of coercion, 108, 191, 207, 203 

not of itoM aufiicient ground for tr^cission, 203. 
lawful and nnlawfiil, 144 tej 
moro motive is not good, 202. 
mutual promises, whether sufficient, 29, lOI. 
natural love and aficction, 190, 191, 198, 199. 
need not bo equal in value to promise excliangetl, 192. 
not matter of form, 101. 
past, 25-27. 165, ICO. 201, 202 
past cohabitation as, IC3, ICO, 201, 202. 
presumption of. In case of negotiable fnstmmenl, 107. 
promise to pay statute barred debt, 191. 
promise to perform existing duty U not good, 1C5. 191-107. 
promise to perform suljsiiting obligation to third person, 191-19 >. 
publlo policy, oppose<l to, unlawful. 141, 148, 149, 1C7. 
reeelpt of, acceptance of propcwal liy, 65, 01. 
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CONSIDERATION’ — co'tiinued 
subsequent promise as, 25, 26 
third party, consideration may proceel from, 19 seq 
English law otherwise, 19, 20, 21. 
unlawful, 144 seq , 164, 167 se^ , 186 

in part, makes whole agreement void. 186 

otherwise where part of consideration merely not enforceable, 187. 
past cohabitation not, in English law, 201 
"unreal," 31, 192 
raluable, 31, 32 
voluntary services as, 200 

CONSTRUCTIVE CONTRACTS, and contracts implied by law, 381-405 
CONSTRUCTIVE FRAUD, what is, 123 
CONTINGEN’T CONTRACTT EeeCovTBAcr 
CONTRACT. 

agreement distmgaished from, 32 
agreement, when a, 13, 04 
ambiguous, 228-231 
apparent, 81 
assignment of, 263 

breach of, measures of damages for, 405 teg 
** anticipatory breach," 287 
contract for purchase of land, 426 teg 

bnilding works, speciflo performance of contract for not usually advisable^ 

764 

by sdrcrtiscment, 67, 58 
by correspondence, 37-40 
by what law governed, 12. 

C I F with commission agent, 625 
capacity, 65 seg 

coercion, consent procured by, 125, 126 
condition against subletting, breach of 154 
conditional, 255-259 
consideration for, 16 teg 
unlawful, 144 
contmgent, 

definition of, 252 
enforcement of, 257 

execution dependent on apecified event happening or not happening within 
fixed tune, when void, 25S 
when enforccahle, 25S 

impossible contmgency agreement void, 25!) 
corporations, with, 375-378 

death of party docs not generally affect obligation to perform, 2C0, 261 
deceit, contract not allectcd by, where no damage, 131 . 
definition of, 13 
discharge of, mutual, 361 
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CONTRACT — continued 
divisible, 180-190, 773 

entire work, for, remuneration not recoverable unless work completed, 370 
fraud, effect of, on, 125, 144, 148 
implied 62 

impossible act, agreement for, void, 326 
infant’s, GG-78 
insanity as bar to, 78, 80 
jomt, liability is joint and several 293, 294 
enforcement of, 305 
letter of credit ig, when acted upon, 56 
lunatic’s, G5, 78-80 
marriage brocage, 180 

misrepresentation, innocent, effect of, on, 119 
mistake as to nature, party and subject matter of, 85-91 
in formation of, 82 seq 
mistake of fact, 131 aeq 
morality, contrary to, 144, 148, 149 
native law of, 2 aeq 

bow far still m force, 7 
necessaries, infant s contract for, 77, 382 
novation, 347-331 
of agent, enforcement of, 628, 634 

liability of principal for, G29, 630 
of service, 289 

performance of, unlawful, 144 

tune, when of essence of contract, 333 
undisclosed impediment to lawful performance, 147 
personal, performance of, 291 

enforcement of negative stipulation m, 212, 213 
terminated bj death of either party, 259, 2C0 
whether assignable, 2G3 eeq 

with firm, whether affected by death of partner, 292 
“ promise,” meaning of, 13, 14 

quasi contracts, reimbursement of money paid under, 382, 383 

ratiGcation of contract made by agent, GSO 

readiness and willingness to perforra, 315 

rescission of, 125 132 

reward, offer of, CS 

ealo by one of several Hindu co parceners, 771. 
sale of land, for, when comjlctc, 52-51 
sell, rcquirrmenl of, 375-378 
fpccifio performance of, 

ngamit whom cannot l>e spociGcally enforced, 819 
against whom may be speciCcally enforced, 813. 
for whom, cannot bo spt-cificalJy enforced, 803. 

eiccpl wUh a variation, 81f 
for whom, may lie specifically enforce*!, 8Qt. 
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CONl'lC \CT— con/inur I 

sp^ific performance of — con/mwof 

to execute building or other works, not conTcnicnt to decree specific 'per* 
formanec of, 7M. 

wliich cannot be specifically enforced, 784. 

where compcDvation rn money is an adcqnate relief, 790. 
where personal serrieea inToIced, 790 

where terms cannot be ascertained with reasonable certainty, 791. 
where there u want of mutnality, 791. 
which may be specifically enforced, 760. 
statute, agreements contrary to, HS-154 
terms of, implied, 50-52 

third party cannot sue on, by English law, 20-22. 
undue influence, contract induced by, 132 teg 
tmiUtcral, 32, 59 
unlawful, 144 

TOid when party disables him<clf from suing by making onauthorLsed alteration, 
373 

Toidable, 14, 123 etq 

rescission of, 305 se^ , 3$0 
wTilmg, requirement of, 01 
written, unautborued alteration of, 353 tfq 

COETT.tBXn'IOK. 

between co heirs for coats of litigation in re«pcct of common property, 396, 397 
en sharers of land, 3$9. 395, 390 
CO sureties, 507, 503 
joint promisors, 295-293, 300 
joint wrongdoers, 301 
judgment debtors, 301 

no right of, between sureties by separate obligations for portions of same debt, 509 
rateable, a here liability raries, 509, 610 

rateable distribution of loss arising from default of one joint debtor, 294 

when liability arises, 300-301 

where money paid by one under joint liability. 3S9 

CO OtVEERSIIIP, distingULshcd from jwrtncrship, 670 
CORPORATIOES, 

contracts with, 375-378 

public duties of, how enforced, 859, 860 *tq 

remission of performance of contract most satisfy conditions prescribed, 363 
CORRESPONDEECE, contract by, 37-40. 

CO SHARER, rights of, may be protected grant of mjunction, 877 
COSTS, 

in suit for dissolution, apportionment of, 729 
of defending action, agent’s right to mdenuuiy against, 624 


COUNSEL See Barrister 
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COURT, DISCRETION OF, 

as to declaration of status or right, C40, 847. 
as to decreeing specific performance, 733, 798, 799. 
as to granting injunctions, 867-870, 874 
delay on element m exercise of, 798. 

intimately bound up with historical limits of jurisdiction, 796 

not arbitrary but Bound and reasonable, 793 

tightly exercised m refusmg to decree specific performance — 

whore plamtiQ would derive unfair adrantago over defendant, 793, 799 
where plamtiff has done substantial acts or suffered losses, 795, 
where some unforeseen hardship on defendant mvohcd, 794, 809 
COVENANT in lease granted to partner in his own name, liability of firm on, G93 
Creditor, election of remedies by, ui case of agency, 050 

CRlSirNAL ACT, agent cannot claim indemnity from principal against consequences 
of, 626 

CRBIINAR proceedings. 

Compromise of, lCO-173 
threat of, 93, 102, 103, 109-173 
Uso of. m aid of <.m( claim, 170, n 
CURRENCY, tender must be made m legal, 276-277 
CUSTOM OF TRADE, 

as to remuneration of agent, 011 

Bombay, as to purchase and sale of goods by agent, 699 

saving of, 10 itq 

Damages, 

agreement to accept damages awarded by arbitrators, 350 
alternative claim to spectfio p^rformanco or election open until hearing, 784, 
consequences contemplated by parties at time of contract, liability for, 410 
consequential, AH wq 

on breach of conttMt to pay moncj , 4 10 
for future injury, 879. 

for premature revocation of agent’s autlioritj, C93. 691 
fresh Suit for. will lie though soil for specific performance dumL«e<I, 784, 785 
V Raxendnlr, rule in, 418 

immovahle^, breach of contract for pnrehave of, 420-429 
interest by way of, 8, 429 teq 
liquidated didinguiihed from penalty. 431, 785 
liquidation of, no l»ar to specific performance, 785 

may be awarded a»hero case for specific performance or injunction fait* 782, 784. 
mfosuro of. 405 $eq 

anticipatorj bnncli 290 

bnacli of eonlract for aaloof land, 420-12 * 

I riAcJi of eonnint to repair, 429 

j>ropTt> so! 1 at hUher price to thlnl party in Ireacli of contnv-t. 120. « 
sale of pooili — 

faiture to ttccepl poo«Ia r»a I** t** onl r wl m no marLtt J fl | 0 ,, n 
li.I.lmrnt., fw.h .MirrraU- 1 r (.■IJfi' !■> '»> '1 *>' 
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DAMAGES — continued 
measaro of — continued 

sale of goods — continued 

late delivery of goods, 408 

loss of profit. 417 

market value, evidence of, 406 

non acceptance of goods by bnyer, 407, n 

non delivery of goods by seller, 406-^08, 422 

Warranty, breach of, 415 

where buyer suBers conviction and loses trade through harmful nature 
of goods sold, 415, n 

where goods parted with by agent without payment, contrary to prin 
cipal's mstructions, 60D 

where goods sold by agent below limit authorised by principal, £98, £99. 
where wrongful conversion of goods by agent, 409 
payment of money, delay in, 416 

penalty, stipulations for increased interest by way of, 429 teq 

“ reasonable compensation, what is, 455-453 

remoteness of, 412 teq 

rule m Hadley v BaxendaU, 418 

titletoUnd defective impliedcontracttbatvcnioronh liable for expenses, 428 
waiver of, where performance accepted at time other than that agreed upon, 322, 
323 

warranty, breach of, on sale of goods 415 

breach of implied warranty of authority by agent, D51, C52 
where act promised impossible or unlawful to knowledge of promisor. 327 
where contract rightfully rescinded, 400 
DAMDUPAT, 8 
DEATH, 

of bailee or bailor, terminates gratuitous bailment, 531 
partner, dissolves partnership, 702, 709 
party, does not afiect contract, 2 j9 teq 

otherwise in case of personal contracts 261 
paitj , cRcct on personal action for damage^, 262 
principal, revokes power of attorney, 6S3 
proposer, effect of, 48 

surety, generally revokes continuing guarantee, 477 
DEDT, 

arrears of revenue not a, within a 59 342 
barred, promi«c to pav, 202 »cq 

judgment, within exception of barred debts in B 2o 205 
meaning of, within s 2o 205 
partnership. 298. 298, CS9, C96-7I7-7I9 
payment, appropriation of, 341 teq 

appropriation as l>et»cen principal and lateres*. 312 
creditor s rijht to appropriate, 313 
DECFIT, docs not affect contract where no dima“e. I3I 
DrCL.4r.\TIO\* or M'. effect of. cn con*racta. ICT 1'‘8 
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DECLARATORY DECREE, 
an innovatioo, 842« 
aa to right to possession, 851, 
tar to, 840. 

company, shareholder m, •whether having ” It^al character ’ enablmg him to claim 
declaration against directora, 843» » 

declaration not made on facts not npe for determination of legal consequences 
840, n 

decree holder cannot seek declaration of debtor’s title to property, 850. 
discretion of Court to grant, where status or right denied, 840. 
eSect of, 859. 

for purposes of, person interested to deny,” 852. 
jurisdiction, exclusion or limitation by special legislation, 844, 
person having a vested interest entitled to suo for, 858. 
coniro where interest contingent, 858. 

possession should bo claimed m suit for declaration of title to land, whero defendant 
in adverse possession, 854 

Privy CouneJ, reluctance to ororrul® discretion of lower courts, 648. 
reversionary heir, right of, to bring emt for, 857. 
suit for, 

against whom will lie, 840. 
history of, 841-843 

plaintiff to, must be a person entitled to any legal character or to any rights 
to any property, 843 

will not bo dismissed if plaintiff omits to seek " further relief,” 852. 
title, questions of, such as existence of will not ” further relief,’ 840, n 
s otc at election person ivbo has taken no steps to get on register cannot suo 
for declaration that ho is qualified, 840, n 
what forms of declaration covered by, 845. 
where no right to “ further relief ’ shown, 857. 
whetlwr can bo made independently of section 42 of S I* V , 844. 
will not bo granted merely to set aside an assertion, 848 

DEED, 

alteration of, after execution 353 ttq 
execution in agent’s name, CI3 
neccssaiy to contract, when. Cl 

DEFINITIONS Wonos 
DEI..U , 

as bar to relief on ground of on In® influence 1 13, 1 11 
bj way of specific perfortnanco ot Injunelioo, 797, 883. 

DEL CJ / Pf j:f AGl NT Ste ^rl^^I^AL avp \orvr 

Dl IIM UY, of goo-N, Ij Instalments, refusal to perform contnet of, 2S1, 2S2, 2‘13 
on Sunday, 3 
phroor,&l,3()9 311 
time of, 3 ti-ZW 
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DEPOSIT, 

bet, deposit pending event, recovery of, 250 

dismissal of purchaser’s smt fot specific performance no bar to a separate suit for 
return of, 782. 

forfeiture of, by vendor if safe goes oS by default of purchaser, 782. 

not a penalty, 782. 

purchaser entitled to return of, 780. 

rights of parties determmed by terms of contract, 780. 

DETENTION, unlawful, of property, 92, 93 
DILIGENCE, 

“ ordinary,” 131. 
standard of, 130. 

DISCHARGE OF CONTRACT, 

by alteration of written contract, 351, 353 
bankruptcy or insolvency, 268 
breach of contract, 40S 
impossibility of performance, 326, 327 seq 
performance, 259 

rescission by new agreement, 347 eeq 
settlement contract, eSect of, 352 
tender, 44 
DISCLOSURE, 

no general duty of, 11$, 120 
Bpccial_duty of, in particular eases, 118 
by trade usage, 118 

DISCRETION OF COURT See Cotot 
DISSOLUTION of partnership See pABtHERSnir. 

DISTRESS for rent, goods of third party m hands of auctioneer or factor p^lVlleg^U 
from, G64. 

DIVISIBLE CONTRACT, 

distinguished from entire, ISfi-lOO 
whether capable of being specially performed. 773 
DIVORCE, money paid to procure, not recoverable back, IB^. 

DOCUMENTS, 

alteration of, 333 
what alteration material, 333 teq 
DOMICIL, capacity to contract governed by law of, 12, C3 
DRUNKENNESS, contract while in slate of, 80 
DURESS. 

detaining propertj la not, 92. 
execution of deed under, 93 
nearly obsolete in English law, 92 

EASEMENT OF LIGHT AND .MR, disturl>ance of, may l-e irevtnted is C*»r* 
of injunction, 877. 

ELECTION, of remedies by creditor, 630 
FXEMIES. 

dealings with, 335 
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ENGLISH LAW See Common Latt, E^ohy 

EQurry, 

“ catching ba^aina,’* relief m caaes of, J09 

contribution between iwnt pronw^ora cqmtcihh doctrine embodies m section 
43 300 

Courts, Specific Relief Low far adaimi,tcred m, 737. 
presumption of, as to time not being of cssenco of contract 323 
rule of, as to liabiLt^ of deceased partner’s eetato for firm’s debts, 204 
surety’s equitable right to indemnity by principal, 497, 600 
ERROR See Mistake 
ESTORPEL, 

and consent 87 

by fraud or wrong, 70, 71-73 

judgment, un'iatisficd, against on© joint promisor, whether bar to subsequent 
action against other, 290 
of agent implied warranty of authority, 652 ieq 
bailee, 633 
minor, 73 

person holding himself out as partner, 632 teg 
person signing stamped paper m blank. 37 
prmoipal inducing belief m agent a authority, C55-C58 
principal u ith regard to agent « contract, 629 

Evidence. 

admissible to prove usage of trodi^ 10 

sigrcenient purporting to restrict ordinary rules of evidence, 228 
burdcQ of proof in contracts of lunatics SO 

in cases of loss of ©r damage to goods by carrier, 631->622 
in cases of undue InQuonce 00, 97, 03, n , 103, lOS 
in dealings with parda niMin women, 88, lOI teg 
of goo I faith in nates of goods, 651 
unconscionable bargains, 103 
foreign law, proof of Ul, 142 
of ogreement bcuig by way of wager 2 10 
contract 6| 

oral and documentary, fit 
to csplsm or sary written documents, 229 
Hn«ound mind of, 80, n 
wl cre variance Intwcin print an I writing 65 
w itnc^s ngrcf ment to pay not enforceable, I6-’ 193 
PMPI NCI ACT (I of 1872) 186 
I'XfCLTI 1) CONblDH \T10N CossttiEuiTios 
I \ICLTOI s 

d 111 an 1 ri^l ts un 1 r contracts 20l trrj 

j int liabitilif'* giirsnal of, a„nnst fSerutoMol decra'i-'l ) int promliOT, 2't 
1 1 il<-e«a«r<l Jartn<T ilutuni f ■iirsising | sftner^ wl r, are 

wl « tl rr « I utl -s !n » ill f r drl I due to frri '“I 

n iin Irrtikmg I \ ll ml jMriy lo I'* 1*19 


renunTili 
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EXECUTORY CONSIDER \TION S««Co>sinEiUTiO’». 

“ EXri'CTANT IiriR'',” fraud ptt^ninod in dctlmgi with, 107, 109 
EXPRCJ^S PROMISE Sfp Promise 
FACT, tni^tikc of, I3(-139. 

FACTOR, 

anlhonty of, C39, flIO, BG8 
CAnnot bo dHcg*tf»l, 575 

whether coupled wjth interest and irrevocable, C91 
for Bale of good*, 091. 

geneni lien of, for baltnee of account, 637, 539-641 
goods of third party in bands of, pnrdcgcd from distress, 66f 
pledge by, 631. 

for antecedent debt, 551 
who b a, 639. 

And «re I’leooe. PntvcirtL asd Aoent 
FACTORS \CrS, repcalc<l by Contract Act, 519 
FEAR 5<« CoEPCio'* 

FIDUCIARY REL.VTIOXS S<e Uvdce IsftCEN-r 
FINDER, 

Ilea of, for compensation and expenses, 53S 
of goods, responsibility of, 400 

duty to restore where means of divrorcring owner, 400 
knowledge as to identity of owner Iramaterial, 400 
right to suo for reward, 533 
sale of article found by, 335. 530 
FORBEARANCE TO SUE, as consideration, 27 «7 , 192, 103 
apparent forbearance, 29 
promise of forbearance, 30 
FOREIGN LAW, proof of. 141, U2 

FOREIGN STATE, suits against, m respect of contracts made on behalf of, 643 
FORMATION OF CONTRACT, 
by correspondence, 36—10 
offer and acceptance necessary to, 51 09 
FRAUD, 

consent procured b}, 91, 115, 125, 126 
“ constructive,” 123 
definition of, 114 

fraudulent alteration of documents after execution, effect of, 353 ae^ 

fraudulent consideration or object of agreement, 144, 148, 162 

guarantee obtamed by misrepresentation or concealment, 502 

marriage void for, in England, 91 

minor, fraudulent representation by, 69, 72, 73 

misrepresentation, relation of, to, IIC. 117. 

nonnlisclosuro of material fact is, 118 

of agent, in conrso of business, binds principal, 659 

of partner, liability of firm for, 090, 691 
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FRAUD — continued 

partnership agreement, rescission of, for, 712 
pledge of goods obtained by, 654, 655 
presumed m dealings with “ expectant he rs, ’ 107, 100 
representatives, suit by, 129 
signature obtained by, 85, 86 
And see Misbephesentatio’* , Undue Infleence 
FR4UDS, STATUTE OF, 731 
FRUSTRATION, 

by war conditions, 330, 331, 335 seg 
And see Impossibujty 

GAMING See Wages 

GIFT, already made, not affected by absence of consideration, IDl 

GOODS, SALE OF Fee StEE or Goods 

GOODWILL. 

does not " survive " to conlinumg partner, 720 
meaning of, 703 

• payment of share of profits for sale of, does not constituto partnership, 082 
GOVERNMENT, ratification of acts of public servants, 6S3 
GOVERNMENT OF INDIA ACT 
jurisdiction, income tax officer, 865 . 
prohibition of jurisdiction in matter tonceming revenue 865 . 

GUARANTEE, 

company, discharge of guarantor of unpaid calls where aharcs forfeited, 483 
concealment of “ material circumstance,** nhat is, 501 
consideration for, 4C8 
continuing, 473 

guarantee of Gdelit} of tunh official is not, 474 

nor IS a guarantee for payment by insfafnirnts of sum certain williin 
definite time, 474 

rci ocation of, by notice, 474, 475, 470 
by change in firm, 71C 
by death of suretj, 477 
contratt of, defined 407, 
contribution btlaccn co sureties, 507, 509 
creditor defined 407 

creditor’s dutj of disclosure to sureta, 602-501 
implied niJimiiitj of surety, 505 
limitation of amount 470 

obtained li mwrcprcsentation or tonccilment, invalid SiJJ 

of agent, Jo<a must arise from miieoiidoct In ronnealion with ageti'’/, 472 
I ank officUl not a continuing' goarantfo, 471 

(nn<tor mere pawiTo ac'jui'^'enec In Itaity In Irejing arcounti will not 
di*chargo surety, 4G5 
‘ j rinripal debtor, defined, IG? 
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GUARANTEE — coMtnued 

revocation by death of surety, 47C 
by notice, 474, 475, 476 
what IS notice, 476 

“ future transactions,” meaning of, 474 

servant s fidelity employer does not contract with «urety to use diligence to 
check servant’s work, 495 
“ surety ” defined, 467 
surety’s liability, extent of, 469 
. where limited in amount, 470 
surety's rights on payment on default of principal, 496 
under agreement to give time to judgment debtor, 4S9 
loid where instrument not executed by intended co surety, 505 
And see Pbinctpal and SunETT 

HIGH COURTS, original jurisdiction of, 3 aeq , 861. 

HINDU LAW, 

adoption, void contracts as to, 159 
application to filahomcdaos, 4, 6 
damdupat, of, 8 

joint Hindu family, specific performance by co parceners m 815. 

mortgage m favour of, but taken in name of minor, valid, 74. 
name, use of, in trading firm 678 
sale by father on behalf of himself and mmor son, 371 
marriage agreements m restraint of. 209 
marriage contracts contrary to. 160 
marriage in Aaura form, 180, 181 
mami'd woman, capacity to contract nnaOected in 78 
married woman may contract jointly with husband, 78 
minor, for marriage expenses, may be recovered as necessaries, 3S2 
minor, not personally liable whero ancestral trade carried on by guardian, 688 
partnership joint Hindu family firm, 678, 70S 
HOLDING OUT, 

compiny not bound by false certificate of shsres issued by accretarr, C62 
doctrine does not apply to torts, CS6 
liability as partner by, CS2 6S3 

liability of principal inducing belief m agent a authority, 655 656 
personal liability of pretended agent, 652 
HUSBAND AND WIFE, 

agreement for future scparatiou void. ICO 
wife as the agent of her husband, 561 

cannot generally bind husband without Lis authontr, <8 
but may pledge bis credit for neerssanea "8 
.4Ri see Harsuoe , Mabkizd Woniv 

IDENTITY, error as to. ‘V* 

ILLFO \L CONTILiCT .8« Uviawm Acnrtxtvr* 

IMMORALITY, contracts toid for, |48 K 1 s.7 
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imjiovadle property, 

appeal, none, from order or decree paMcd under section 9 of S. R. A , 747. 

Iimita of decree under section 9 of S. R. A,, 7S3. 

object and scope of section 9 of S. R. A., 748, 749, 

possession, title and evidence, 748. 

recovermi; possession of, 746. 

restitution of dispossessed holder of, 747. 

salo of, arrears of revenue piid by poi’rbaser, recovery from vendor, 3S0, n. 

damaj^es for breach of contract, 42fl-429. 
suit must bo brought within sit months, 749. 
edect, if not 80 brought, 753. 

suit under section 9 of S. R A. trill ac't lie against the Covemmeot, 747, 
transfer of, 197, 

void where forbidden by statute, 157. 

BIPLIEU CONTRACTS. See CoKsmocTtve CoNTR.iCT9 and Contoaots niruED 
BY Law. 

niPLTED PROMISE, See Promise. 

DIPOSSIBILITY, 

agreement to do impossible act void, 32C. 
arising from act of party, 318. 

death or sickness of promisor, 329. 
destruction of subject matter of agreement, 328, 379 
commercial, what is, 333. 
destruction of leased property by fire, 33-* 
frustration by war conditions, 330, 3J1 , 335 #1*7. 
must bo physical or legal, to discharge contract, 327--330. 
of performance of contract, 318, 319, 320, 327. 

performance depending on cvisliog thing or state of facts, 323, 379, 3S0. 
prohibition by cvocutivo action, 331. 
strike, effect on contract, 330. 

subject matter having partially ccas^l to cn»t, contract not whollj Impossible 
of performance, 32S. 
subseguent, effect of, 323, 329 
uitr conditions duo to, 339, 331, 335 sey 
INCOME TAX, 

comm ssioner of I. T. may bo ordered to aWo case on point of law. 8W 


indi:mnitv, 

against damages recovered ami costs of suit, 405, 4Cd. 
agent's right to, in respect of pnncipalV business, 623. 

limits of the right, 023 
contract of, defined, 462 

CO sureties entitle] to share {n benefit of. 593* 
extent of promisco’s rights 465. 

rights of promisor not provided for, 466. 
mdemnificr's liability, commenrem«*nt afid extent of, 403. 
of surety, implied, 30’. 

right to, where money pt! J hr person IntctvsNM on Uhalf of another, 
■fivf see rnispirsL svnbcBtTT. 


3S2, 3H3 
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IM VNT .‘JfeMisOR 
1NIU^CT10^^ 

floWcrncnt by employee not to cierci^o ctlling after cTpiration of employment 
not enforee-»ble ly, 213, ti 
M a form of prerentiro relief, B70. 

damipes miy bo awardetl t bou:’h not a^Led for wh*rc caio for injunction 78 1. 

dimipea, \» bclher an ardrd for tuluro injury, 879. 
cnfortemenl of nepaliro stipulation in personal contract by, 213 
RTantinj; of, dKirtionarj, 874, 888. 

li'juidation of dama^, aa bar to an award of relief by way of, 889 
mandatoiy, 880-884 

aj^mat co abarera and tenants, 884 

delay and aequieseenco may depriee plamtiS of bu right for relief by way 
of. 833. 

history of, 833-831. 

Rtsy bo j^nted although act not completed, 882. 
when grantc<l, 88f. 

negatue agreement, to perform, 8S7'890. 

ohtainablo when plaintifT a right to or enjoyment of prop-rty threatened, 871. 
perpetual, 871, 874. 

“ property,” meaning of, for purpose* of obUming, 876 
apeeul caaes where, granted • 
breach of treat. 879. 

CO tharera, landlord and tenant, 877. 
continuing trcipiaa, 877. 
caacment of light and air, 877. 
multiplicity of judicial proceedings, 879 
nuisance, 878 

patent, copyright and trade mark. 872, 878, 879 
waste, 879 

stay of proceedings by grant of, 884, 885 
temporary, 870 

to prcTcnt breach of contract, 875. 

tinieersity, Court not authorised to renew regulations and examination lists of, 
880, n 

when refttsod, 884 
INNKEEPER, 

guest, position of, analogous to that of bailee, 620 
liability of, for loss of guest’s goods, 620, S21 
lien of, on guest s goods, 637, ti 
IN S kNITY Ste Lcn itic 
INSOL^E^C\, 

discharges contract, 208 

ofiicial assignee, money raised for suit l^ unlawful agreement with creditors, 107 
of promtsor, docs not amount to refuse to perform contract, 291 
And see BA^KIlC^TCT 
INSURANCE, 

payment of policy, where dependent cm proof of claim, 255 
IC 51 
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INSURANCE — continued 

policies, without interest, arc wagering contrvst*!, 249 
policy, incorporation of prospectus in, 35 
INTENTION, unlawful, not presumed, 147, 107 
INTEREST, 

appropriation of pajment®, 345 

damages, when pajablc as, 8, 429-432 

damdupat, rule of, as to limit of interest recoierable, 8 

cTCessire, disallowed m cases of unconscionaWo Iiargams, 103-112 

increased, stipulations for, wliclhcr by way of penalty, 437 aeq 

penalty, by way of, where stipulation rctrospecfire and incrcise runs from 
date of bond, 452 
rebcf agamst, 440 aeq 

ndt payable in England except b% cxprcas agreement or trado’usagc, 431 
on capital left in firm by retiring partner, 721. 
overdraft at bank, notice of increase m rate of, 01 
payment of, by debtor, whether keeping nhvc action against surety, 473 
penalty, interest by way of, 437 atq 
relief against, 437, 447-455 
reasonable, what is, 133 

as element in cases of unconscionable bargain. 103>1 1 2 
reduction of, where payments made regularly on due dates, ^452 
stipulations for interest— 

for compound interest, 4 44 
for enhanced rate of intercut, 437 

for payment of interest at a lower rale, if interest paid regularly on [duo 
dates, 453 

for payment of mtcrest from date of bond, the rate of interest ^bemg 
exorbitant, 452 

for payment of interest if principal not paid on duo date, 4 47 
from date of the bond, 437, 441 
from the daio o/ defaali, 437, 43S, 4tJ, 4tS 
subsequent, recovery of, under decree, 1C2 
snrety's right to, on payment of principal'a debt, 109 
INTERPRET \TION, 13 
INTOXICATION. Set DBCNKE>’fi:ss 
INTOLUNTARY PAYMENT, what is, 403 
JOINT DEBTORS, suretyship lictwccn, 478 
JOINT HINDU FAMILY. IIinuc Dtw 
JOINT PROMISPR*?, 302-307 
JOINT PROMISORS 

contribution l>etween, 2'’!, 3nfi 
contrd iilion iK-twctn Juilimml d» Her* 
wl rn Inl ility 3*Vi, *501 

joinder of In nuts a~ain*t, unlerO 1. r lO.olC P. C.S'K). 

judgment un«-v!i fMa-iim* wl ^tlcf Ur to •nf.^u'-nl afti n agiln't oft er 
jon‘ inni-er, 2'‘0 
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JOINT rnOMlSORS— fonjinucrf 
rcrfomancc by, 295 

^alcAblc dutnbntion of Iom aming from default of ono joint promisor, 29f 
rcloAse of ono jomt promisor, effect of, 302 

JUDGMENT, unsatisfied, against one Joint debtor, wbetber bar to subsequent action 
against other joint debtor, 200 

JUDICIAL PROCEEDINGS, multiplicity of, may bo prerented by grant of injuno* 
tion, 879 

JUDICIAL REDRESS, Specific Relief as a form of. 737. 

JURISDICTION, original, of Iligh Courts, 3 ttq , 859*361 
KACnm ADAT CONTRACTS, meidenlaof, COI 
LAND, 

aalc of, compensation for misdescription, 123, 129, 402 
damages for breach of contract, 426 ttq 
transfer of, 107. 

Toid, vhcro forbidden by statute, 167 
LANDLORD AND TEN \NT Stt ItJOSCTios , LcasE 
LAW, 

gorermng contract, 12 
mistake of, 1 10, 401 ttq 
LK\SL', 

aroidanco of, for mistake of fact, 135 

where property destroyed by onaToidable cause, 331 
where standard rent exceeded, 153 
breach of coTcnaot to repair, moasuto of damages for, 429 
misconstruetloa of, payment under, not recorcnible, 401, n 
part performance of contract to grant, 817, 819. 
partner, to, to lus own name, liabibty ol firm on corenants, 698 
rent, tender of, 276, 277 

liability for, where lease taken m name of one partner, 693 
payment to lessor's widow in error, rccoTcry of, 401 n 
to minor, TOid, 74 
LETTER, 

of acceptance, misdirection of, 39 

of credit, constitutes contract when accepted, 66 

postmg or receipt of, a question of fact to be proTed in ordinary n ay, 30 
proposal or acceptance by, 36-40 
LICENCE, EXCISE, agreement to assign or sublet, 102, 153 
LIEN, 

general, distinguished from particular lien 538 
general, of attorneys 637 

of bankers, 537, 638 
of factors 537, 639 
of policy brokers 637 
of solicitors, 637, 641 
of wharfingers, 637, 641 

insurance for widow s benefit no ben on policy moneys as against creditors, 22 

mS— * 
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INSURANCE — Continued 

policies, without interest, are wagenng contrujt'i, 249 
policy, incorporation of prospectus in, 35 
INTENTION, unlawful, not presumed, 147, IC 7 

interest, 

appropriation of paj meats, 345 

damages, when payable as, 8, 429-7I3J 

daffldupat, rule of, as to limit of interest rccorcrablc. 8 

excessive, disallowed m cases of unconscionable bargama, 108-112 

increased, stipulations for, 'whether by way of penalty, 437 #ey 

penalty, by way of, where stipulation retrospective and increase runs from 
date of bond, 452 
relief against, 440 cej 

not payable in England except bj express agreement or trade usage, 431 
On capital left m firm by rctuing partner, 721 
Overdraft at bant, notice of increase in rate of. Cl 
payment of, by debtor, whether keeping a\ivc action agamst surety, 473 
penalty, interest by way of, 437 sej 
relief against, 437, 447-455 
reasonable, what i«, J34 

as clement in cases of unconscionable bargain, I03-1I3 
reduction of, where payments made regularly on due dates, 422 
Stipulations for interest — 

for compound interest, 444 
for enhanced rate of interest, 437 

for payment of interest at a lower rate, i! interest paid regularly on'duo 
dates, 402 

for payment of interest from date of bond, the rate of interest _^bcing 
exorbitant, 422 

for payment of interest if pruicipal not paid on due date, 447 
from date of the bond, 437, 441 
from the date of default, 437, 43S, 411, 442 
subscqucdt, recovery of, under decree, 162 
surety’s right to, on payment of principsl’e debt, 493 
INTERVRETATION, 13 
intoxication See DRc^^KE^’^ESS 
D^’CLUNTARY PAYMENT, what w, 403 
JOINT DEBTORS, suretyship between, 478 
JOINT HINDU family See Liw 
JOINT PROSnSECS. 302-307 
JOINT I’ROMISOr.b, 

contribution between, 291, 295 3()0 
contribution iK'twcon iudgntenl debtors, 301 
when liability art’c^, 30^, 30l 

joinder of parties Jn suits against, under O I. r 10, ofC P C . 290. 
judgment unsatisfied ogatnst one, whether Kar to suli-inu' other 

Joint promi'or, Cnij 
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JOIKT PROMISORS— con/jnu«f 
performance by, 295 

jjiteable distribution of loss arising from default of one jomt promisor, 294 
release of one ]omt promisor, effect of, 302 

JUDGMEINT, unsatisfied, against one jomt debtor, whether bar to subsequent action 
against other jomt debtor, 296 

JUDICIAL PROCEEDINGS, taullipbcity of, may be prevented by grant of injunc- 
tion, 879 

JUDICIAL REDRESS, Specific Relief as a form of, 737 
JURISDICTION, origmal, of High Courts, 3 eeq , 859-861. 

KACHHI ADAt contracts, mcidenU of, 601 
LAND, 

sale of, compensation for misdescription, 128, 129, 402 
damages for breach of contract, 426 seq 
transfer of, 107. 

void, where forbidden by statnte, 157 
LANDLORD AND TENANT Set ItjiracnoM , Leass 
LAW, 

governing contract, 12 
mistake of, 140, 401 eeq 
LEASE, 

avoidance of, for mistako of fact, 135 

where property destroyed by nnavoidablo cause, 334 
where standard rent exceeded, 158 
breach of covenant to repair, measure of damages for, 429 
misconstruction of, payment under, not recoverable, 401, n 
part performance of contract to grant, 817, 819. 
partner, to, in his own name, liability of firm on covenants, 698 
rent, tender of, 276, 277 

liability for, where lease taken in name of one partner, 698 
payment to lessor’s widow m error, recovery of, 401, n 
to minor, void, 74 
LETTER, 

of acceptance, misdirection of, 39 

of credit, constitutes contract when accepted, 66 

postmg or receipt of, a question of fact to bo proved in ordinaiy vsv, 39 
proposal or acceptance by, 36^0 
LICENCE, EXCISE, agreement to assign or sublet, 152, 153 
LIEN, 

general, distinguished from particular lien, 539 
general, of attorneys, 637 

of bankers, 637, 538 
of factors 537, 639 
of policy brokers, 537 
of solicitors, 537, 541 
of wharfingers, 637, 54i 

insurance for widow a benefit no lien on policv raonevs as again*t ered 'ors, 22 
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LILN — cont lUiiai 
of igcnt, 619 
of bailee, 636 
of Gnder of goods, 535 
of pamiee, 544 

extent of right, 645 
LIMITATION, 

account stated docs not amount to promise, 204 
“ acknowledgment ” distinguished from ‘ promue,” 203 
agent, promise by, to pay barred debt, 203, 20“* 
agreement providing for enforcement of right? wuhin stated period, 224 
interest, payment of, by debtor, whether keeping alive action against surety, 473 
of claim of deceased partner’s estate against surviviny yartners, 723 
of suit for account after dissolution of partnership, 729 
of suit for cancellation of instrument, 937, 938. 
of suit for dissolution of partnership, 729 
of suit for restitution under section 9 of S U A , 749. 
of suit for restitution under section O 3 378 
of suit to enforce terms of award. 823. 
of suit to rescind contracts, 833. 
procccdmgs to respect of loan or of goods pledged, 518 
promise to pay barred debt, 202*207 
prooilso to pay, what amounts to signature by agent, 203, 205 
limitation Acrr, QH, 097 , n , 729, n , 749, 838 
LOAN, 

for gaming or to pay gambling debt, recoverable, 213, 244 
of chattel See Bailmevt 
of money to firm Sic pART'iEnaiiir 
oppressive, relief against 133 
LOST DEED, suit to restore terras of, 765 
LOTTE EY, 

“ chit fund " plan is not a, 253 
participation m, a criminal olTcnce, 251 
what IS, 251 
LUNATIC. 

contract of, 05, 78 SO 

burden of proof lies on person ftfOnamg contract, 80 
drunkenness ccjuivalcnt to Insanity, 80 

but burden of proof is shifted to person setting up disability, 80 
insanity of proposer, effect of, 49 
lucid mtcrral contract in, 81 

property of, wbero so found I y inquisition in 1 nglanl 8J 
fouml mm 1, what is, 80 
un«oiin 1 mmd evi leimo of 80, n 

JtAHOMI P\N L\U. 

appbcaljon to Jim lus, 4, C 

busbsn i an I wife n:’r*Tfn<'nt f >r future scpsnton voi 1 |0) 
m-irriiS", (i^rt'c/nenM J/i restniMit of 200 
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JIAIIOMEDAN LA^\— con/inu«f 

majTjago contracts contnry to, SOO 

married woman not disqualified from contracting hy, 78, 79 
MAINTENANCE, common law of, not applicable to India, 2, « , 174 
And tee CiiaitrrnTr 
MAJOniTY, ago of, 67 
MANDAMUS (writ of). 

aboluhed bj section 45 of S U A , 8Sd, 880, 867. 
defined, 860, 861. 

SLARRIAGE, 

agreements m rcstramt of, 209 
Atvra, ISO, 181 

contract contrary to Mabomedan la«, 100 
contract to procure, for raward, m England, 180 
• m India. 180-187 

effect of, on property of wife, 78, 79 

mmor, agreement to pay money to parent or guardian for consent to marruge, 
void, 181, 372,373 
recovery of maa^y paid und»r 373 

presents to brido by father of bridegroom, recorcr> of where marriage docs not 
take place, 183 
promise, breach of 

contract by guardian, damages given m case of, C9 
docs not survive against executors, 361 

promise by married man to marry another on his wife’s death, aoid, 165 
but suit mamtamable by promisee without notice that promisor i-> 
already married, 165, n 
what amounts to, 388, 289 
void for fraud and coercion in England, 9J 
MARRIAGE BROCAGE CONTRACTS, 180 
MARRIED W031AN, 

cannot generally bind husband without his authority, 78 
but she may pledge his credit for necessaries, 78 
contract, capacity to, not affected ly marriage, 78 
Hmdu, may contract jointly with husband, 78 
implied authority to pledge husband’s credit, 561-563 
Mabomedan, may contract, 78, 79 
Slamed M omen’s Property Act, 79 
separate estate, 79 

contract, liability lor, 78, 79 

may sue and be sued alone in respect of, 79 
wages and earnings are, 79 
suit by or against, m respect of s^iaiate propertj , 79 

JIASTER ANT) SERVANT, 

bailee’s liability for negligence of servant, 524 
contract of service, anticipatory breach of, 289, 290 
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MASTER AND SERVANT— conftnaerf 

remuneration of servant by share of profits, 674, 681 

wrongful dismissal of servant detenninea condition restraining servant from, 
carrying on similar business after termination of service, 2I3, n , 283 

MERCANTILE CONTRACT, limo of the essence, presumed, 324 

MERCANTILE USAGE. 9 aej , 63 

MERGER, by decree against jomt debtor, whether, 297, 298 

MINOB, 

act done for benefit of, under section 70, whether mclodmg minor, 399 
cancciJation of instrument executed by, fi39. 

cannot both repudiate agreement and retain advantage acquired under it, 366 
contract of, at common law, 66, 77 

cannot bo specifically enforced, 76, 79t, 792 
nor ratified, 74 

capacity to, governed by law of domicil, 67, 68 
void, 68-78, 360 

estoppel of, by fraud or wrong, 70, 71-73 
fraudulent representation of ago by, 69, 72, 73 
guardian, promise by, to pay barred debt, 205 
guardian, sale or purchase of property by, 76 
lease to, void, 74 

loan to, on false representation of full age, 73 
majority, ago of, 07 

marriage, agreement to pay money to parent or guardian for consent to, void, 181, 
372, 373 

marriage, breach of promise whero contract made by guardian, C9 
mortgage by, void, 73 

mortgage m name of, but in favour of joint Hindu family, valid, 74 
mortgage of property of, by administrator, 157 
nocessariea, liability for, 77, 368 

cost of, recoverable from tumor’s estate, 382 

costs incurred in defendmg suit are, 382 

loan to save property from sal© under decree is. 382 

money advanced for mamago expenses recoverable as, 5S2 

money advanced for, probably recoverable in England, 76, 77 

what arc, 77, 382 

partner, 

l>cr3onally liable for antecedent debts unleas be disclaims on attauimg 
majority, C8S 

Hindu minor not pereonslly liable wbero ancestral trade carried on ly 
guanJjsn, OSS 

^lahomotan widow cannot make partnership contract for her minor children, 

69 

share of, liable for obligations of firm, 686 
promlwen attaining njajoritr to repay money borrowed during minority bad for 
want of conii leratlon, 201 
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5 1 IN 0 R— coni I n u c(f 

promissory noto, given after majonty for debt incurred durmg mmonty, void, 74 

promissory note in favour of, validity of, 74 

purchase by guardiin on behalf of, valid, 73, 74 

sale of property by or to, void, 73 

suit by, C3, 6S 

MISDESCRimOX, compensation for, on sales of land, 128, 129, 402. 
MISREPRESENTATION. 

os to tonnage of ship avoidance of charterparty for, 12 1 
by agent, in coutso of business, binds principal, 059. 
compensation for misdescription. 123, 129 
consent obtained by, 125, 126 
definition of, 118 

guarantee obtamed by, invalid, 602 
m English law, 119 

innocent, by directors of company, 122 

innocent, effect of, 119, 120 

means of discovering truth of statement, 129 

of age by minor, C9, 72, 73 

lurtncrahip agreement, rescission of. for, 712 

" positive assertion,” meaning of, 118, 121 

relation of, to fraud, IIC 

Bignaturo obtained by, 85, 86 

title, of, rescission of contract for, after conveyance and possession, 831, n 

MISTAKE, 

agent’s right to sue for money paid by, on principal s behalf, 639 
apparent consent given under, 84, 85 
as to existing fact, 135 
compromise of suit brought about under, 136 
contract only avoided where mistake relates to essential fact, 135 
fundamental error as to nature of transaction 85, 130 
person of other party, 88 
subject matter of contract, 90 
in formation of contract, 82, 83 
lease, avoidance of, for, 140 

erroneous payment of rent under to lessor b x^idow, recovery of, 401, n. 
of counsel, 136 
fact, 134 etq , 140, 143, 401 
law, 140 aeq , 401, 402 

of law, docs not generally uivabdate contract, 140 
except in eases of fundamental error, 1^, 1 1] 
order of Court may bo set aside for, 136 
payment by, liability of payee, 401 

railway carnage, payment of unauthorised surcharge for, 140, n 
recovery of money paid under, 141, n , 370, 401 «eq 
rectification of instruments on ground of, 139 
specific performance, right to resist on ground of, 139 
word does not denote any general legal pnnciple, 83 
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MONEY LENDER, concealment of identity ly, 132 
MONEY PAID, recovery of 5ec pAyMENT. 

MONOPOLY, agreement tending to create, void, 18o 
MORALITY, agreements contrarj to, void, J4I, 164 
MORTGAGE, 

by minor, void, 73 

Court Villnot allow transactionuLcre money obtained bj fraudofmmor,70 
deorSa clause for payment of increased principal snm on redemption, 43G n 
fraudulent alteration of mortgage after execution, effect of, 352 
of minor’s property by admmistrator, 167. 
of partnership property by partner, when binding on firm, 698 
patlak transactions, 23 

personal covenant not enforced where security illegal, 180 
redemption, loss of right of, J42 

release by one of two joint mortgagees discharges mortgagor, 277, 30 5 

MORTGAGEE, 

failure to advance full amount of loan, 285, 790. 
renewing a lease by, 743 
sale of land b^ , '* subject to all defects, 137 
MORTJIAIN, STATUTE OE, not applicable to India. 2, n 
MOVABLE PROPERTY, 
specific, recovery of, 746. 

MUPASSAL, law administered in the, 5 
MUTUAL PROMISES. 29, 30 
NAME 

assumed, fraudulent use of, bj money lender, 132 
firm name, 676, 720, 

joint Hindu family name, use of, in trading busim«s, 678 
right to use after dissolution, 720 
no monopoly in, 677, 

no positive right of person to use his own name for all purposes, 070 

but Court will not restrain u«c of name merelj bernii»o it rrwmbU-s tl nt of « 
trade rival, 677. 

NATIVE LAW, 

of contract, 2 seq 
how far still m force, 7 
M CESS\R1I 

cost-s incurred m dcfmding suit are, 3^2 
liibilitj of infant for, 77, 382 

loans to Kivo property from avie under drcnx an J32 
monoy advancwl for msmage csjwnses nvoveril |o, 3s2 

money advance*! for, proliablr rrcovi niblo In I iislsnd «i 7« 

euppli hI to wife Iial ilitv of hii'l an ! for, B6l-^»* I 
wlnt art. 77, 3‘«.’ 

Inrt Ml-Sf 1 
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NEGLIGENCE, 

agent, habilitj* for, 5D7-5DQ 

bailee cannot contract himself out of Itabiitty for, 524 
gross, gratuitous agent liable to principal for, 603, 60f 
agent guilty of, forfeits right to remnneration, 618 

and miy even IojO right to recover disburscmeuls, 618 
what 13 gross negligence, 603. 
of carrier, burden of proof, 515, 617 
of innkeeper, 620-621 

of principal, injury to agent caused by, 627. 
of servant, bailee’s liability for, 624 
NEGOTIABLE INSTRUSIENT, 

alteration of, material, if unauthorised, avoids instriunent, 353, 354, 359, 3G0 
consideration for, presumed, 197. 

indorser, discharge of, whero remedy against prior partj impaired, 49 > 
payment by, at request of creditor, 312 
promissory note, definition of, 230, n 
signature by agent, 644 

signature of blank stamped paper, implied authontj to holder, 87 
time for picsentmcnt for acceptance or payment, 303 
And see Bin. op ExenANoe , Phomissory Notf 
NEW YORK, DRAIT CIVIL CODE OF, 82, 119, 121, 209. 630, 824. 

NON OCCUPANCY RAIYAT, right to bring & possessory action under section 9 of 
S R A , 754. 

NOTICE, 

of dissolution of partnership, 722 
excess of authority by agent, 658 
partner a restricted authont> to bind firm, 699 
revocation of agent a authority, 691 
revocation of continuing guarantee, 474, 475 
revocation of proposal, 4 1 
special conditions on tickets, etc , 34 
inability to read no cveuse, 31, « 
oi increase in rate oi interest on oveidra^V 
to agent IS notice to principal, 631 
NOVATION, 

definition of, 347. 
effect of, 317, 351. 

limited application of term m Tnglind 351 
on change in firm, 347, .348 
distinct acts necessary, 348 
question o' fact, 350 
trustees not i ntitlcd to make, 348 
NUIS \NCE, mav be prevented b» g«nt r f injun ti- n 875. 

ObFER 

and aeeeptiuua , Fnelish ml ■* as to 
bv adi'ertiscmm*, '»<• .’>7. 
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OFFER — continued. 

by bookseller’s catalogue, 67. 
general, 65 eeq. 

proposal synonymous with, 14. 
relation of, to proposal, 14 , 15 . 
revocation of, 40 scq. 
reward, of, 66. 
standing, 43. 

to perform, must bo unconditional, 269, 271. 

and entire, 269, 270. 
effect of refusal of offer, 3CS, 369. 

ORDER or COURT may bo set aside for mistake, 136. 

PAKKA ADAT CONTRACTS, 
incidents of, 699, 614 

PflUa Adatia and broker liablo on contracts, distinction between, GOO, 601. 
place of performance in, 3U. 

FAPDA-NISBIN WOMEN, 

contract with : burden of proof, 83, 104 teq. 

dealings with, analogous to transactions with *’ cTpcctant heirs” la England, 107. 
mcanmg of e'^presaion, 107. 

PARENT AND CHILD, transactions between, 100, 101. 

PARTIES. 

joinder of, under 0. 1, r. 10, 0. P. C , 299, 299, n. 

roprescntatiTes of deceased partner, whether necessary parties in suit 
for debt duo to firm, 305 

may join surviving partnera in suit for recovery of partnership 
debt, 305. 306. 

suit against one partner only for dobt of firm, 297, 298 
by one partner for money lent by him to firm, 725. 

PARTNER, 

actions by and against use of firm name, making partner m substance pbmtifT 
and defendant not authorised, 670, n. 
admission by is evidence against firm, 096. 
advances to firm by, 705. 
assignment of share, effect of, 707. 

author receiving roj alty on book is not, with publisher, '672. 

authority of, to bind firm, 693 trq. 

authority, continuing, after dissolotion, 719 »'q, 

firm not bound where neither real nor appannt authority, 699. 
in particular transactions, 697. 
restriction of authority, C99. 
bill of exchange, authority to draw, 693 

child of deccascil partner receis tng annuity out of profits not a, C31, 
commem partners, actions by and agam't firm* with, 726, 
competition with firm, 715. 
conduct of, as groun'l for dissolution, 711. 
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PARTNER — continued 

death of, dissolves partnership, 702, 709 

generally determines contract for personal agency or service, 292 
debts of firm, liability for, 299, C89, 717 
deceased, administration of assets of, 717 

clam of estate against sorviving partner subject to Statute of Limitations, 
722 

liability of estate for subsequent obligations, 717 
dormant partner, liability of, 723 
duty to account to firm in partnership transaction*, 714 
for secret profits, 715 
duty to attend to business of firm, 702, 707, 714 

executor of deceased partner, duties of, as to deceased partner's share, 721, 
722 

expulsion of, 702, 709 

fraud of co partner, liability for, 690, 691 

general duties of partners to one another, 714 

holding out, person liable by, CS3 

indemnity and contribution right to, 70C 

interest on capital left in firm by retiring partner, 721 

lease, liability for covenants in, vbero taken in name of one partner, 693 

lender of money in return for share of profits is not a, 679 

liability, whether jomt and several, 299, n 

majority, power of, to bind minority, 702, 707 

minor not personally liable as 086, 687 

but liable for antecedent debts unless he disclaims on attaining majority, 
6SS 

misconduct of, dissolution for, 711 
new, cannot he introduced without consent of all, 702, 70S 
notice rcstrictmg authority to bind firm, C99 
* notico to, is notice to firm, 697 

person rc'^ivmg share of profits for wle of gooda ill is not a, CS2 
relations of partners to one another, rules determining m absence of express 
agreement, 701 

representatives of, whether necessary parties to «uit for debt due to Gnu 

retirement of, 702, 70S 

right of, to inspect books of linn, 710 

servant or agent remunerated by share of profits not a 074, CSl 
sbaro of, docs not include advances to firm, 705 
ship, part owners of, not neeessarilv patfners, C7J 
suit against one partner only for debt of firm, 297, 293, 29'^ 

by one partner for money lent to Ena not maintainable, 725. 

but suit will he if brought on transaction not involving general acrouct 
of partner*.liip dealings, 725 

surviving, joinder of, in suit hr representatives of decease*! partner for debt dee 
to firm, 305. 306 

not a trustee for outgoing or deceased partner • rrpresrntatiTW, 722 
tort of, Iiabihtv of firm of, C^O, 691. 

sndow of deceased partner receiving annuity oat of profits not a, C*l. 
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OITEBi — cont inued 

by bookseller’s catalogue, 57 
general, 65 seq 

proposal synonymous with, 14 
relation of, to proposal, 14, 15 
revocation of, 40 seq 
reward, of, 56 
standing, 43 

to perform, must be unconditional, 269, 271 
and entire, 269, 270 
effect of refusal of offer, 368, 369. 

ORDER OF COURT may be set aside for mistake, 136 

PAKKA ADAT CONTRACTS, 
incidents of, 599, 614 

Pakka Adatia and broker liablo on contracts, distinction between, 600, 601 
place of performance in, 311. 

PAPDA mSHIN WOAIEN, 

contract with burden of proof, &8, 101 

dealings with, analogous to transactions with “ cipcctant heirs ’ in England, 107. 
meaning of expression, 107 

PARENT AND CHILD, transactions between, 100, 101 
PARTIES, 

joinder of, under 0 1, r 10, C P 0 , 299, 299, n 

representatives of deceased partner, whether necessary parties m suit 
for debt duo to firm, 305 

may join surviving partners in suit for recovery of partnership 
debt, 305, 300 

suit Against ono partner onl> for debt of ffrrn. 297, 203 
by ono partner for money lent by Jura to firm, 725 

PARTNER, 

actions by and against uso of firm name, making partner in substance plaintiff 
and defendant not authorised, 070, n 
admission by is evidence against firm, 090 
advances to firm by, 703 
assignment of share, effect of, 707 

author receiving roj alty on book is not, with publisher, '072 

authority of, to bind firm, 693 leq 

aulhoritj, continuing, after dissolution, 719 t'q 

firm not bound where neither real nor apparent authority, 699. 
in particul ir transactions, 097 
restriction of nuthoritj, 690. 
lull of exchange, authority to draw, 693 

child of dcccasotl partner receiving annuity out of profits not a, C91. 
common partneni, actions bj and against firms with, <20, 
competition with firm, 715 
con luct of, as groun 1 for dissolution, 711 
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PAIiTNER — coTdmued 

death of, dissolves partnership, 702, 709 

generally determines contract for personal agency or service, 292 
debts of firm, liability for, 299, 6S9, 717 
deceased, administration of assets of, 717 

claim of estate against surviving partners subject to Statute of Limitations, 
722 

liability of estate for subsequent obligations, 717 
dormant partner, liability of, 723 
dnty to account to firm in partnership transaction*, 714 
for secret profits, 715 
duty to attend to busmess of firm, 702, 707, 714 

executor of deceased partner, duties of, as to deceased partner's share, 721, 
722 

expulsion of, 702, 709 

fraud of co partner, liability for, 690, 691 

general duties of partners to one another, 714 

holding out, person liable by, 682 

indemnity and contribution right to. 706 

interest on capital left in firm by retiring partner, 721 

leaso, liability for covenants m, where taken m name of one partner, 698 

lender of money m return for share of profits b not a, 079 

liability, whether jomt and several, 299, n 

majority, power of, to bmd mmority, 702, 707 

mmor not personally liable as, 686, 087 

but liable for antecedent debts unless he disclaims on attaining majority, 
688 

misconduct of, dissolution for, 711 

new, caimot be introduced without consent of all, 702, 70S 

notice restricting authority to biod firm, 699 

notice to, IS notice to firm, 697 

person rcccivmg share of profits for sale of goodwill is not a, 682 
relations of partners to one another, rules determining m absence of express 
agreement, 701 seq 

representatives of, whether necessary parties to suit for debt due to Erro 306 

retirement of, 702, 70S 

right of, to inspect books of firm, 710 

servant or agent remunerated by share of profits not a, 674 631 
share of, does not include advances to firm, 705 
ship, part owners of, not necessarily partners, 671 
suit against one partner only for debt of firm, 297, 293, 29 U 

by one partner for money lent to firm not msintslnable, 725 

but suit will lie if brought on transaction not involving general account 
of partnership dealings, 725 

surviving, joinder of, in suit by representatives of decease*! partner for debt doe 
to firm, 305, 306 

not a trustee for outgoing or deceased partner s reprrsentatiTes, 722. 
tort of, liability of firm of, 690, C9I, 

widow of deceased partner receiving annuity out of profits not a, 631. 
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PAY3rEXT, 

appropriation of, 341 See AppEOriaATio> or Payjie>t 
by cheqnc, at rcijucst of creditor, 315 
by instalments, 273, 276 

delay in, liability to consequential damages due to, 416 
for unlawful object cannot be recovered back, 164, 165 

otherwise with money paid to compromise charge of adultery, where chaigo 
proceeded with, 171 
involuntary, 403 

made for another, recovery of, 382 eeg 

payment must be to another person, 392 
and “ lawfully ” made, 397 

time of, stipulations as to, not generally of essence of contract, 324 
to agent, must bo in cash, 565 

unless custom authorises cheque or bill of exchange, 565 
Bct off does not hind principal unless authorised, 665 
to unauthorised agent, 312 
under mistake 401 eeq 

under unlawful agreement, Kcorery of, 164, 368, 369 
voluntary, not m itself evidence of promise to contmue it, 19 
wrongful, 46t 
PENALTY. 

and liquidated damages, distinction betweeo, 434 
interest, compound when by waj of penally, 444 
interest, increased, stipulation for, whether by way of penalty, 437 $eq 

a(wa 5 *a by way of penalty where stipulation rctrespcctivc, anti inerea*e 
runs from date of bond. 447 
relief against, 437, 447-455 $ej 
V} IirORMANCE, 

ability and willmgncss to perform, 272, 315 

and consulcmtion, 145, HO 

averment of, now obsolete, 317 

breach before time of, 289 

conditional refusal to perform contract. 231 

corporation, remission mast satisfy prescribed conditioiis, 363 

by joint promisors 291 

by third person, effect of, 293 

death of party, performance not generally affected bj, 201 
othent ISO in ease of personal contracts 231, 291 
dclav in completion caused by act of party, 3JJ 
disability to perform doe to partr’a own fault, 237 

<-icuv>d where rrisombleficiIitiesforperformancenotaffordcdH promise-, Sso 

cxUnsion of time for fresh consiJi ration not neceasaiy, SCI 
failtin to perform bi specifiesl time, 322 
impos'd ility of 326 

an in? from act of parts 71^ 
in«ol«ene% <J not amown* ' ' ^Jloperfom 2^1. 

must l>e as prt-vri!«Hl I v j * 
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PERFORMANCE — con^murf. 

so right to daiQAgcs vbcro |tcrformaaco accepted at time other than that agreed 
upon, 322, 323. 

not ohhgatorj whore rcsci'uioa or alteratioa agreed to, 3S0 

ol personal contracts, S91 se;, 

of reciprocal promises, 312 ttq 

offer to perform must bo unconditional, 27t 

order of performance of mutual promises, 317. 

palla adat contracts, place for performance in, 311. 

person to perform contract, 291 

place for, 303, 310 

promisee may dispense with, SCO 

readiness and willmgncss to perfonn, proof of, 315 

demand for dctircry without payment or tender is not, 3fl> 
refusal of offer, effect of, 2C8, 2C0 
rcfnsal to perform substantial part of contract, 2S1 
refusal to perform whole of contract, 290 »eq 
remission of, 302-301 
repudiation, what amoonts to, 231, n 
tune for, 307. 

extension of, 301 
what u '* reasonable time,” 307 
when of essence of contract, 323 
where time specified and no application to bo made, 305 
nplawful, 149 

wairer of performance of concorreot act by other party, 315 
where acts of performance coDCurrent, 315 

where promises mutual, obligation to perform dependent on readmess and ililitj 
of other party, 312, 313 
PERSONAL CONTRACT 5<« Covmarr. 

PLEADER, 

cannot compromise suit without express authority, 568 
promise by, to pay barred debt, 205 
PLEADING. 

m cases of unlawful agreement, 1S5, 186 
specific arermeot of performance not now necessary, 317 
PLEDGE, 

buyer obtaining possession of, 553 

and person who has agreed to buy, 553 
t CO owner in possession, by, 552 
definition of, 543 

documents of title to goods what included under, 5u3 
factor, by, for antecedent debt, 551 
fraud, goods obtained by, 554, 555 
good faith, requirement of, 551 

hirer under hire purchase agreement may make valid pledge, Sol 
limitation of proceedings in respect of goods pledged, 518 
limited interest, br pcr«on hsTm", 555 



928 


INDEX. 


PLEDGE — co«/»nw€(Z 

mercantile agent, pledge by m ordinary course of busmc ^3 ^alld, 54S 
revocation of authority of, 551 
mortgigeo and subsequent pledgee, competition between, 633 
notice may be express or constructive, 551. 
person entrusted for ipceific purpose cannot maVo valid pledge, 551 
person in possession under voidable contract, by, 554 
“ possession," meaning of, 550 

" possession " of goods docs not now give right to, 550 
bale of Goods Act, 1930, provisions of, 652 
seUet or buyer in possession after sale, 552, 653 
share certificates arc not documents of title to goods, 553 
POLlcy-BUOKER, 

implied authority of, 669 
hen of, 537 

POLICY, LIFE, incorporation of prospectus m, 35, 36 
" POSITIVE ASSERTION." meaning of, 122, 123 
POST, 

acceptance of proposal by, 37-^0 

offer or demand by, generally authorises reply by letter, 64, n 
POWER or ATTORNEY, 

nature and construction of, 665 

payment in good faith under, not nffocted by uncommunicated tevocalion rd 
authority, 588 

power to carry on mercantile busmess does not authorise draning or indorsement 
of bills and notes, 661 

power to sell docs not imply authority to mortgage, 601 
revocation of power by death of principal, 688 
PRESUMPTION See EvinEVcr 
PREVENTIVE RELIEF, 
discretion of Court, BTC. 
how granted, 870. 
mture of, granted hy Courts, 867. 
perpetual injunctions, 871. 
principles goveniin? granting of, 867-870 
temporary injunctions, 870. 

PRICr, tender of, 316, 317 
PRINCIPAL AND AGl NT, 

ncknoulclgincnt of «lol.t by agent after dcith of principal, uhclhor binding 
princip.ll 8 estate, 59(1, 697 
ng-'ncy in general, 637 

coniid'-rntion not ncces-<arj for creation of, 6*0 
couiIe<l with hiterest, 63S 
ftgi nl ilefincsl, '*37 

aetions 1.> and against, on contract*, 671 1'1 
ftUthonsMl to reotiie pvvmrnt is nota IniW, 612. 613 
I ril-crs ( f, I 
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1 niNCirAl* AND ACnNT— 

Agent dcGnrU — cunUnhtJ 

forfeits comrni-Mion an I cten right to rreorer dubursementa by negligence, 

ooy.cis 

Inbihty for Acta of Another Appomtetl to net for principal, C70. 

A>. 191. 1 '*3 don l*ppb whew Agent inatmeted to band ovcrbnsmcss 
to aimed agent, 67U 

liil ility for loM ocevione*! by depirturo from ioitnictiona, COS. 

Iial ility to repay money recciicd t., principal a use, CCO 
muataerounttoi rinnpal formoney roeciTed under unlawful contract, 014, OIC 
right to indemnity, 023 

vnauthorLMit, ]vij ment to, with notice of want of authority, 312 
when rntitlol to commisaion, 016, 010, 017, 
who may be, Cj 9 
who may employ, CCD 

altcmatiec remedica agnirut prmeipat and agent whero both liable, 050, 051. 
nuthonty of agent, extent of, CC3 ae^ 

construe*) according to usual course of dealing in particular 
business, CCI 

couple! with interest, CS9*C9t. 
in cmcfTtcncy, 673 

may bo expressed or implied, CCO, C6). 
right to auo on contract, 023 itj 

attorney, CC7 

auctioneer, 570 

broLcr, CGO 

counsel C07 

delegation of, 574 tej 

emergency, m 073 

excess of, 022, 02 J, 002 

exercise of, nbat is, CD2 

express and implied authority defined, CCO. 

factor, COS 691 

mp led CCO, COl 

mplied warranty of 052 

|0int authonty implied where gieen to two or more persons 659 
manager of business has no implied authority to borrow money to cany on 
business, 674 

may bo express or implied. 600 

measure of damages for breach of warranty, 053 

pleader, 567 

power of sale does not imply authority to mortgage property, 561 
power to carry on mercantile bnamess docs not anthorue drawmg or 
indorsement of bilU and not^ o61 

principal estopped by conduct ttom denymg agent’s authority, 056-058. 
revocation of, 687 teq 
shipmaster, 670-573 

to raise specified amount on aecnnties docs not authorise loan of smaller 
sum, C30, n 


69 
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Fledge — coyittnucd 

mercantiJe agent, pledge l»j m ordinary course of busiiic;,3 >-111(3, 548 
revocation of authority of, C5i 
mortg-igee and Bubs.cqucnt pledgee, competition between, 553 
notice may l>o express or constructive, 551 

person entrusted for specific purpose cannot maVe valid pledge, 531 
person in possession under voidable contract, by, 654 
“ possession,” meaning of, 550 

“ possession ” of goods docs not now give fight to, 550 
bale of Goods Act, 1930, provisions of, 652 
aeUet or buyer in possession aflcr sale, 652, 553 
share certificates arc not documents of title to goods, 553 

rOLIGY-BROIv-ER. 

implied authority of, 6G9 
lien of, 537 

POLICY, LIFE, incorporation of prospectiu in, 35 3G 
" POSITIVE ASSERTION.” meaning of. I22, 123 
POST, 

acceptance of proposal by, 37—10 

offer or demand by, generally authorises reply by letter, 64, »t 
POWER or ATTORNEY, 

nature and construction of, 565 

payment in good faith under, not affected by uneommnnicstcd revocation of 
authority, G88 

poucr to carry on mercantile busmess docs not authorise drawing of indorsement 
of bills and notes, 5GI 

poner to sell does not imply authority to mortgage, 661 
revocation of power liy death of principal, 688 
PltPSUMPTION See T\WT\ct 
rRE\T:XTIVE RELIEF, 
discretion of Court, 870 
how granted, 870 
nature of granted by Courts, 867 
perpetual injunctions, 87t. 
prmcipks govcniing granting of, 867 870 
temporary injunctions, 870. 

PRlCr, tender of, 310, 317 
PRINCU’VL AND AGl NT, 

acknowledgment of debt 1> agent after death of principal, uhetber I mding 
principal s estate, 60( , 697 
ngoncj in general, 667 

consi leration not ne< rosary f r creation of &/> 
couj leal with interest, OS'* 

Ag) lit defined ''67 

actions 1 } an 1 against, on contract* 631 i"l 
aulhoriifsl to reensc payment is not a KaiW, 512. 613 
1 nlsry of I 
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PRINCIPAL AND AGCNT-tonlinnoI 
authority of agent— ^nhnit«rf. 

to settle partnership affairs on dissolution does not authorise acceptance or 
indorsement of bills, 561. 
when revocable, 552 
CO agents, employment of, 559 
commission, forfeiture of, by misconduct, 609, G18 

on secret dealings, agent cannot recover, 609. 
commission, on wagering contracts, recovery of, 240, 241 
“ return," received from sub agent, 610 
right of retainer for, 613. 
when agent entitled to, 616, 616, CI7 
when due, 616 

compensation of agent for mjury caused by principal’s negligence, 027 

contract of agent, how enforceable, C28 

damages, measure of, for breach of warranty, C53 

deed, execution m agent’s name, liability of principal on, 643 

del credere agent dcOned, 658 

delegation of authority by agent, 674 9eq 

duty of agent m conduct o! business, 597 teq 

in appomtmg another to act for principal, 679 
not to deal on hia own account in business of agency, OOh 
not to make secret profit, 60S seq 
on death or insanity of principal, 6913 
standard of skill and diligence required, C02 
to account to principal, 604 
to communicate with principal, COG 
to obtam prmcipal s instructions, COG 
to pay over money received on principal’s account, C14 
esclusiTO agency principal Brjghttooctmngcncywbcro solo agent appointed, 601 
foreign principal, agent’s right to suo whero contract with, Ca"! 
foreign state, amts against, on agent’s contract, G43 
fraud of agent, in course of business, bmda principal, 050 
guaranty of agent, loss an-ing from, 472 
husband and wife, implied authority of wife. OCI 
implied warranty of agent’a authority, 052 
of agent’s skill. C02 

indemnity, agent s right of, against acts done in course of business, ff 23 
against consequences of nets done in good faith, C25 
ngnuist costs of defending action, 621 

no indemnity against consequences of criminal or illegal act, 020 
or of buying broLir agamst tonsequences of his own wrong, C21 
liabilitj for acts of another appointed to act for principal, 579 
loss occasioned liy departure frt m mstruciirns, 
lien, agent f for comniLssion and dubuiscments, Glfl, GI9. 
how lost, 621 

not affected I s liankruplcj of priiwipal, 622, 023. 

1 string of irniMlj by Slatuto of I imitati ns. 
umdins up of companj Klif>*e agent he 1«, 622 
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I’RINCirAL AXP AGENT— cc-i'iMwf. 

1 fa *Tib-*rfct’>. €20, 621. 
cii!rrprt*fc*at!ca br »jTct, fEwt cf. 6oJ? 
ccf, fccf ct's labil tT L t„ 5?T-50^ 

Efyltjrrcf EST Frfjsdrf •!«;»*• tcM to tefCTer fcr dsl».r»fEfct«. 61^. 

CfgctalV lEi’rtEfEt, lability cf pnccJI^I *c<l prr«ccal lalUily cf •ptct ct, 
€•41. 

Ectjc* to a EctKT to pnacipaL €31 
ffncral Lability cl anst cn ccctract. €34 trj 

cn ebartcrrortr, what wT>rd« cxclndc, 63€ *37. 
en cfcotublc lastrnacnta, 641 
pcwcr cf ittcrafT, catijr acd cccstrecticn cf, 5€>5. 

rrtocat va by drath cl pniwnjwl, 5SS. 
ynEcipal dc fired, 557, 
daty cl, to agent. 623 

c'teppfl by kol'Lrj oot agent aa Laxicg authority, 6o5-65S. 
how fir board by trauthonsed act ol agent, f2!>. 
yalba ci«J contract*, incidents cf. 5W. €01, 614 
yayaent to agent, 5€»3. 

act-cS net btsdiry on pnacipal nnle«s acthonsod by 565. 
right to all p*cfits twde in agency. €0$ 
nght to follow pro|wtty la hands cl third rcr<OB, 665. 
aadavlcwd, ruhts and labilities cf. €47 ae? 

profit*, pftacipnr« right to licu's cf constnictm agency for »nch porpeses, 60S. • 

proBse to pay barred debt . aatbority cf agent, 505, 
pnbbc oScer, cannot be *ued for acts dene co behalf cl Gpeenment, 643 
no unplied warranty of aothontv in ease of, 655 
ratification ol cStcal acts of. 5S3 

ratificatwa by principal cf noanthortied or excessice acts cf agent, 6S0 «rj 
how Eiade, 364 

knowledge cf facts uece«san to rabdily cf, 5W. 
cf acts cf state, 5S3. 

of one nsauthoTtecd act ratifies whole transaction, 5S5 
cf nnanthon^ed act, cannot affect third party, 3S6 
principal cannot sae for breach comeutted prior to. 3S6 
retrcspectiTC effect cf, 5b2 

secret dealings of agent, ratification cf, only effective after full disclosure. 

60!), 610 

tokI act cannot be ratified, 5$3 

remuneration, agent not entitled t<\ where business nu»cosducted, 61S 

espte*3 contract in writing . no mnuncnition unless all comutions fulfilled, 

617. 

special modes of remunentwn allowed by custom, 611 
when due, 613 

ntauier, agent's right of, 613 
rei ocalion of agent's authoriti , 567. 

ly d'ath or iKsauiti of jruKipal.SSi'.S**'. 
dsmsces for pn mature reTocation, 3S)3, b’M. 
factor, whttlur autl only cf nTccath, b**!. 


5>— * 
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PEDsCTPAL AND AGENT— con/mKaf 

revocation of agmt’a authority— con/intea? 
may bo express or implied, 695 
notice of revocation 694 

where two or more prmoipals. joint anlhonty to neont toreonble 
by notice given by or to one only, 595 
when effectual, 695 

where authority coupled with Interest, 689, 691. 
where authority partly exercised, 592, 693 
sub agent, authority of, revoked by termination of agent s outhonty, 697. 
liability of, 57C 

liability of agent for acU of. 676, 677. 

liability of agent for acts of, where appointed without authority, 677 
liability of prmcipal for acts of where duly appointed, 576. 

where appointed without authority, 
677, 67S 

person appointed by agent with authority of principal is not, 
578. 

when agent may delegate authority to, 674 
when agent may not delegate outhonty to, 674 
who 13, 574 

termination of agency, 687 seq 
third party, equities between agent and, C48 
undisclosed agent, contracts with, C46 
undisclojfed principal, rights of, 647 teq 

wagering tontmet, agent bound to return to prmcipal money received on account 
of, 241. 

wife, implied authority of, to pledge husband’s credit, 601-6C3 

rniNCIPAL AND SUEETV, 

assignment for benefit of creditors docs not constitute relation of, as between 
debtor and trustee, 467 

bill of exchange, indorser primarily liable ns principal, 493 

bond under C PCs 65(4) discretion of Court to enforce bond, 401 

CO di btors suretyship between, 478, 479 

CO sureties cntitlctl to share in bentfit of indemnity, 608 

contribution between co sureties, 607, 603 

equal right of co sureties to benefit of securities, fOS 

no right of, between stiretHS by separato obligations for portions of same 
debt, 609 

creditor defined, 407 

ratcrtblocontribution wLcro liability vaneo, 609 
discharge of surety 1^ variation of contract, 4S0 »fq 

bankruptcy, principal t discharge in, doi*a not discharge sureties 437 
hr giving time to prmcipil. 4S9, 

arrcptanreofintcrestlnaflTanrcbycrwlitoramounla to giving time 4‘>0 
contract for rrs-afe to vendor d not dtvrharge aurrty. 43J. 
forbearance to sue In pureuanco of agreement without eonsi leration n it 
a *li»charge, 490 
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rniXClPAL AND SURLTiT— eo»/.mr«f. 

(iKhatp; of surety Ly ramtion of contr&ci— ^on/invr</. 

opcrslion of rule a< to giving tinio may bo excluded by express agree* 
mciit. 491. 

surety not di<c1iarged when agreement to giro timo mado rritb third 
person, 491. 

bj lac^ti of creditor, JSS, 491, 495, 49(1 

creditor's act or omission impairing surety's remedy, 491, 
by operation of law, 487. 
by release of one co sun ly, 493 
by reicaso of principal, 485 
by variation of original agreement. 4S0. 

coa«ent decree mado without surety ’sconsent for payment by imlalmeota, 490. 
forbearance to sue principal debtor, surety not discharged by, 492. 
joint debtors, suretyship between, S78, £79. 

mere passiro acquiescence in debtor’s irregularities will not discharge surety, 
495. 

promise to give time distinguished from contract not to sue, 489, 490. 

“ settlement " contract for repureboso of goods from buyer, 431, 
tendency to dimioisli surety’s remedy or increase hxs liability chiefly coo* 
sidered, 495. 

Implied indemnity of surety, £05 

Interest, payment of, by debtor, whether Looping alivo action agamst surety, 473. 

surety's right to. on payment of debt, 495. 
liability of surety, extent of. 409 

ho* proved, 470. 
whero limited in amount, 470 
where original contract void or voidable, 472 
principal debtor dcGocd, 407. 

surety, death of, generally rerohes contmuing guarantee, 477 
surety, defined, 407. 

surety, rights of, on pa^ raent of liability on principal b default, 49Q 
to benefit of Bocurities, 493-£01 
suretyship between co-debtors, 478, 479 
And tee GroKAXTEE 
PROFITS, 

loss of, on breach of contract, 417 
of agency, pnacipal’a right to, 005 ttq 
partnership, what are, 072 teq, 

PROMISE, 

alternative, one branch unlawful, 340. 

an accepted proposal, 13. 

definition of, 13. 

express, 62 

gratuitous, 102 

implied, 62 

independent, 313 

independent, to perform lawful and nnbwful acts, 340 
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PRO^IlSE — continued 

joint proraiseg, 302, 303 
mutual, 29 

no intention to per/brm, 116 
of forbearance, 30 

of marriage, breach of, does not survive against executors, 262 
performaucc of unlawful, Ul, 145 
reciprocal, 13, 29, 30, 61, 191, 192, 340 
performance of, 313 aeq 

order of performance, 3l7 
subscription to public or charitable object, 19 
tacit, 62 

to pay barred debt, 130, 202, 203 

diatiuguished from acknowledgment, 203 

PIlO^^SEB, 

definition of, 13 

joint promises, all should sue on promise, 303 
rights of, in contract of indemnity, 465 
PROMISOR, 

definition of, I3 

rights of, in contract of indemnity, 466 
PRO^IISSORY NOTE, 
defined, 230. n 

for debt due on wajer, void, 2 j)0 

for pre exutmg debt, docs not bar original cause of action. 353 
given to partner by co partners m respect of advance to firm, 726 
given on attaining majority for debt incurred during minority, roid, 74 
in favour of minor, validity of, 74 
signature hy agent on principals behalf, C29 
PROOF, 

burden of, 

in contracts of lunatics, 80 

in eases of loss of or damage to goods by earner, 617. 
m esses of undue influence, 103, 105 
in dealings with porda women, 88, lOl, aeq 
of foreign law, Ul, 142 
PROPERTY, imhwfuJ detention of, 92, 9J 

pRoros \L. 

acceptance of f3 14, SO 33 

liy performance of conditions, 63 
I y post, 30, 37 

1 y receipt of consi leratlon, 63 
must l>o I y person to whom offer la ms fc, 84 
muit l« ceftim, 49 
coinmunrstion f ( 23*^ 
when r< mj tele 33 
meaning of 13 U 
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PROPOSiL — conltnucil 
rejection of, 4S. 

revocation of, when effectual, 3S-12 
PROPOSER, death or insanity of, 48 
PROSPECTTUS, of company, incorporation m life policy, 35, 

PUBLIC DUTIES, 

application to enforce 

alternative order on, 866. 
how made. 866, 
procedure on, 866. 

conditions to be satisffed before order to enforce, can be made, 862. 
distin^shed from personal rights, 866. 

enforced by “ requinng a speciGc act to be done or forborne,” 862. 
enforcement of, 859~866. 

inferior Courts of judicature have no power to enforce, 864. 
jurisdiction of Courts to enforce, under section 45 of S R A cannot be invoked 
where other specific and adequate legal remedy, 865. 
of a corporation, how enforced, 86^66. 
order duecting enforcement of, bar to issue of maniamui, 867. 
execution of and appeal from, 886. 
may be peremptory, 866. 

parties against whom no order under scctiou 45 of S R \ to enforce, can be 
made, 863. 

scope of order under section 45 of S R A to enforce, 861. 
what Courts empowered to enforce, 859, 862, 
what persous can be directed to cany out 863. 

PyBLIC OFFICER, 

cannot bo sued for acts done on behalf of Government, G43 
contract with, conflicting with public duties, void, 184 

cmploj-mcnt on workontsideduticsof officenot w]thmsectioa45 of b R A, 863. 
no implied warranty of authority in case of, C53 
ratiflcation of official acts of 5S3 

statutory duties order to enforce cannot be made where Provincial Governor 
specislly authorised by Legisfature, 885 
PUBLIC OFFICES wle of, unlawful 1S4 
PUBLIC POLICY, 

agreements contrary to, I4& 14*1 1C5, lo7«ej ,213 

aurcement to supplj funds to canj on suit in consideration of shire of property 
recovered not opposed to 173 
champerty and mamtensnec 173 wg 

raarruge, agreement to pa^ monet in oousideratiou of, is agamit, I sO t^i 

promi-^- bv mvrrK'd man to minx woman after his wi'e s death contrary 
to, 165 

monopolv, aCTcomcnt tcndinc to create oppiwd t \ 1^ 
public ofliccs, sale of, contran to, I**! 
restraint of trade, asreements m, 20** 

public interest the true test of valilifv of agreemea*, 213, 214. 2P. 
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PUBLIC POLICY — coTilinutd. 
stifling prosecution, 109. 

trado combinations, agreements lor not against, 21C 
trading with enemy, 167. 
what term cover*, 167, 

PUBLIC SERVANTS, ratiflcatioo of acts of, 5S3, 

PURCHASE, at undervalue, 101, 192, 207 

with notice of prior agreement for sale, 81$. 

PURCHASER, 

acquinng outstanding title, 777. 

rights of, against vendor to have hw expectations satisfied, 778. 
against vendor with imperfect title, 776. 

PURCHASERS, some of several, of immovablo property cannot claim specific per* 
formanco, 775. 

QUASI CONTRACT, 

liability of promisor in void agreement, 398, ti 
reimbursement of money paid under, 378, 379. 

RAILWAY COMPANY. Ste Caiuiipji. 

RATIFICATION, 

conditions necessary to, SSI, 683. 
kno^vledge of facts necessary to validity of, 684 
of acts of state, 683 
of agent’s contract, 6S0 ttq 
how made, CS4 
of minor’s contract, 74 

of one Unauthorised act ratiiios whole transaction, CC9 

of secret dealings of agent, only effective after full disclosure, C09, CIO » 

of unauthorised act. cannot affect third party, CSC 
retrospective effect of, CS2 
void act cannot bo ratified, 27, 74, C83 
RECEIVER, 

appointment of, discrtiionai^, 859. 
mode and effect of, 859. 

not answerable to third person for unauthorised acts of agents, 079. 
of partnership, appointment of, 720 
REClPROC\L PRO'IISES. 5re ProMisc 
RECrriFICVTION or INSTUUME.Vr5. 
counterclaim for, maj bo allowed. 828, 
may bo followed by decree for specific perfonaanee, 829. 

mutual miat-aWe, a ground for, 827. 
none "litre no prior actual contract by which to rectify, 13’', 824. 
pn-aumpti m as to inti nt of parties f«»r the purpose of, 829. 
pnn ipics on winch Englidi Court* ndju Ig . 824, 902. 

to cat il.lisli ft riuht to, It IS necrsxary to show fraud or common mislalt . 827. 
when nllow.fl 82G. 

will n .t !>. all .w.vl whrro njits Bnuire«l l> tlunl persons In p>o>l fsitb would 
I-' 829 
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nEn;s\L to n.iuouM covrincr I’tRroiwAxcr 
nrcisnuTio.v, 

of acTwment mvlo on account of nxtnnl lore and •Ccclion, 100, IDS 
of document*. Go 
RE0llL.\TI0NS untrrcalcd, 0 
RELEASE, 

by one of tiro joint mort;:^:fec% di*chirgrs mortgisoL -77, 303 
of one joint promMor, 302 
RENT, 

dutrc**3 for, good* In hind.* of auctionrcr or factor pnrileged from, CC{ 
receipt for ciihing of cheque for lex* thin amount due, 301, n 
tender of, 27C, 277. 

REI*Rf:SEN*rVTIOV. 

meia* of divoiering truth of. 120 
of anlhonly by dirrctor*, 121, 122, 121 
relnnceon. Ill, 132. 

RErRESLNTATlVE IX IKTI Ri:J?r, lion far Inbto to a decree for fpecific per- 
formance, 802. 

RESCISSION', 

agreement to rescind, effeet of. 317 

altematne pmjxr for, in luil for apocilio performance, 833. 

“ antieipitoo’ breach," girmg promMO right to rescind, 25t, 285 
" any person interatcd m a contract," at (ho instance of, 832. 
eonditionii on party rescinding doing equity. 833. 
fraud, rcscuvion of partnership agreement for, 712. 
inadequacy of consideration not of itself sufliciint ground for, 207 
misrcprcscDtation of title, purchase resemded for, orca after coQTcyaneo'and 
possession, 831, n 
miatiLe. for, 833. 

must be express and uncquiTOcal, 307 
of unlawful contract, 180 
of Toidablc contract, 132, 133, 305 Hq , 831, 832. 
bow communicated, 3St 

option to rescind in certain caents docs not mahe contract contingent, 230 
party cannot both rescind contract and retain advantage acquired under it, 
365, 307 

party nghtfullj rescinding entitled to compensation, 4C0 
principles governing 830. 

right to rescind on failure of other party to perform contract in its entirety, 
2S0 se-j 

when may bo adjudged, 831. 
when parties in part dclieto, 832, 83X 
RESTRAINT OF LFG\L PROCEEDINGS 

agreements restricting right to take legal proceedings i oid, 220 
exception of agreements to refer to arbitration, 220, 221 
undertaking not to appeal, given for consideration, is \alid, 223, 227 
RESTRAINT OF StARRIACF •?« Mtitriirt 
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RESTRAINT OF TRADE, 

agreement m void, 209 

agreement by employee not to compete \r»th employer, valid, 212, 213 
agreement cannot bo enforced if mthont rronaideration, 212. 
agreements made abroad not enforceable tbougb valid by lex het, 219. 
exception where goodwill sold, 210 

in cases of arrangement between partners and agreements on di««olu 
tion, 2l0 

injunction, enforcement of negative stipulation m restrictive agrccnicnt by, 213 

limits of time and space, 210, 211. 

limits of rcstramt must bo reasonable, 210, 214 

ordinary trade contracts not aimed at, 216 

public interest the true test m dctcrmmifig question of reasonableness, 213, 214 

restrictive agreements between manufacturers to pool profits, whether nithin 
section, 216 

restrictive agreement during term of service not illegal, 212 
trade combinations to keep up price of goods not within section, 2 J 5-219 
RETAINER, agent’s right of, 013 
REVOeVTION, 

arrival of, before acceptance, 40 

by lapse of timo for acceptance, 47. 

by withdrawal of bid at sale by auction, 42 

not presumed, 40 

of acceptance, 40 i&j 

of agent’s authority, 587 sc^. 

of proposal, 33 

when cffcctval, 39, 41 seq 
of proposal, notice of, 44 
REWARD, 
offer of, 50 

right of finder to sue for, 535 
RO^UN L\W, 

as to Lability of bailor for defects in goods bailed, 5l4, 515 

expenses of gratuitous bailee, 529. 

mixture of goods bailed nith those of bailee, 5-S. 

S\EE. 

at undervalue, 101, 192, 207 

by auction, 42 

of poods plfnl^ed. 510, 517 

of immovible property, may bo specifically eufowol. 758, 76f. 

Will not Iw specifically enforerd u hero v end .r Ins nu^tit le. 
80S. 

of land, to d f. at execution cre*lilor, 102. 

I rcieh of eontriet, 420—129 

bv niortuv^ ” »«1 lo »W dcTKt'.*’ n7. 

1 f moral le pools, how fvr si"- ificallyr vnforvvd, 7C2. 
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SALE — conUnuti, 

* of public ofHccs, 184 

of shAro la partnership business, may ba specifically enforced, 763 
of stocks or shares not a proper subject for apccific performance, 763 
S\LE OF GOODS, 

auctioneer does not contract with intending bidders that goods will be offered 
for sale, 57. 

c 1 f contract commission agent, tender of bill of la ling after contract dissolved 
by war, 709 

damages, measure of, on breach of contract, 405 

for non acceptance of goods by buyer, 410 411, 412 
non delivery of goods by seller, 400, 400, 422 
delivery, time when of essence of contract, 324, 323 

must bo at place fixed by buyer where not specified in contract, 310 
on Sanday, 300 
where time specified, 311 
duty to disclose defects, trade usage os to 118 
inspection of goods wbat is a reasonable opportunity, 274, 275 
loatalments, measure of damages for failure to deliver ott due dates, 411, 
non existing goods, sale of, 134, 135 

payment, stipulation as to time of, not generally of essence of contract, 322, 334 
price reasonable price presumed where none named, 329 

tender of, by buyer, not necessary as evidence of willingness to perform 
316 

readiness and n illingncss to perform contract 315, 31C 

demand for delivery without payment or tender is not eviJcnco of, 31C 
goods need not be m vendor s actual possession, 31C 
standing offers, 43 
subject to all defects,' 137 
tender of goods, 2C9 

warranty, breach of, buj cr s rights on 136, 137 
damages for, 415 

b\LE OF GOODS ACT, 1893 422 

S4LE or GOODS ACT (III of 1930) 42», 432, 613, 643 tej 
SE4L, requirement of, 375-378 

dispensed with where consideratioo exeeoted, 377 
SECURITIES, surely s right to benefit of, 49S tty 
SFPAR \TE ESTATE Ste SliBRiro Wouav, 

SERVANT 5c« Master A>D Servavt 

SETTLEStEKT, testamentary dircotioiis to execute, may bo ipecifieallv enforreil 
822, 823 

SETTLEMENT C0N'TR\CT. cficct of, 352 

SE\U \L IM3I0R \L1T V, contracts tendii^ to, 16* rej 

''IIARl'-S, application for, induced by false representation as to li^atitT of corn 
pane, ‘'9 
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SHIP, 

authority of shipmaster, 670-673. 

misrepresentation as to tormago: avoidance of charterparty 121. 
part owners of, not necessarily partners, 671, 

but whepu 8bjp employed on Joint neeoimt they are partners as to the jomt 
adrentiirc, 671. 

SKILL, standard of, rctimred from agent, 602. 

SOUGITOIt, 

gift from client to, 100. 

implied authority to comproraiso suit, 663. 

lien of, on client’s papers, 537, 641. 

discharging himself loses hen, 642. 

dissolution of firm of solicitors extinguislics Iicn, 642. 

tahmg security from client, whether waiver of general hen, 611, 012. 

to what documents hen extends, 642. 

SPECUL CONDITIONS, 
communication of, 34 
indorsement of, on tickets, 34, 35. 

SPECIFIC PERFOmiANCE, 
agreement to refer, 228 

oUemative claim to specific performance or damages, election open uiitiHearing, 

734. 

alternative promise, partly unlawful, lawful branch enforceable, 310 
building contract, specific performance of not convenient, 7M. 
by and against company, 801, 802, 814. 
by CO parccii'TS m joint Hindu family, 815. 
personal representatives, 261 

personal contracts not enforceable against, 201. 
reversioner, 801. 
certainty necessary for, 229. 
compensation, avrard of, 782, 783, 
compensation for misdescription, 128-129. 
consideration, inidcfiuatc, no bar lo, 203, 822. 
contract for sale of land, 61, 758, 
contracts, 757, 758 sr7 

against whom enforceable, 813, 
a.tainst whom not enforceable, 819, 

for transfer of imniov able propirty by nay of security granted w here damages 
not ade<]uate, 762, 
groumLi of defence m a suit for, 804, 
not specifically cnforccahh. 785, 797. 

nilh compcij.ation sslierr part unpirfortned is small, TC6, 
will re part unprrfiirmerl H large. 769 
damaces, li'|Uidaiion of, no bar to, 784. 

decree not grantwl iKHrauio contract contains provldon for sf*(rh} h.i 

sen lor on brnrli, 800, 
d»«crctjr>n as to granting ilccn-e, 793. 
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SPECIFIC rERFOr.\L\NCE— conl.miaf 
dismtsstl of suit, edcct of, 822. 
execution of decree, 784 
independent part of contract, of, 773 

“ icparate and independent footing ” necessary, 775. 
independent promises to do lawful and imlatrful acts, lawful ones enforceable, 310. 
infant's contract, cannot be spccificailjr enforced, 70 
lease, part performance of contract to. 817, 819. 
lost deed, suit to obtain bcne&t of, 765 
mistake, right to resist suit on ground of. 139 

not granted in farour of party who has becotno incapable of performing essential 
term of contract, 28S 

part performance, contract to lease, 817, 819. 
immovable property, contract to transfer 818. 
inability to perform small part of contract only, 766. 
where unperformed part w largo 769 
independent part of contract of 773 
to be ordered onlv in specified cases 776 
purchaser undisclosed prmcip.il no sntrscr to acijon for, 762 
rrpresentatives, eiifon.eable against, 813, n 
stuck, Goremmsnt contract for sal« of not proper subject for, 763 
subiect matter of contract, portion of not m existence 765 
title, absence of in seller, 805 

subsequent relief against persons claiming urj ]rr, 813 
undiscloscel intention of one party to perform unUwrclly, 147. 
unroguteri.d njrcim'’nl. of. 819. 
when enforceable. 760 
with variation 811. 

SPFCIFIC RFLIEF, 

by way of prcrentiro relief, 745 

cannot bo granted to enforce penal law, 74$ 

how givrn 745 

immovable property recovery of prw*ra»nn 746 
movnlilo properly, recovers of, TSS. 

perhon in pow^sion not as caaier deliverv to person entill'al to inmoiisle 
possession, 756 

recovery of possession under section 9 of S. H A , ■ jit for i qu^s'ion of tills 
cannot l>e rai»e>l 753 

scttlonents, awaials anl direc'ma torxrcaitc. 82J, 82J. 

SPrClUC III MPF \CT (I of IS77> 743-89X 
SPrCUL.\TI\K Til IN’S vcriONS -M 
.SreWaren 

sriniTUU. u)\iM'u gift to. o'*, im 
ST\KEIIOM)H l. rigllsanJIiat litira o». SlI-JH ?..> 

«5T sets f >rl li len Ir. 1 1*) rrj. 

STmTF luiini n i>rirr>. 

app'op'wtisn of psment* to, 515 
p'omise to p»v, v Sen c*-* I'avalle, I'k) 
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STIFLING PROSECUTION," agreements for, igainsfc public policy, 100-173 
withdrawa of prosecution already Ix^ua u not, 172, n 
STOCK, 

contract fpr purchase of, when void as wagermg contract, 244-240 
Government, contract for sale of specidc performance not proper romeclj for 
breach, 763 

STRANGERS TO CONTRACT, rights and liabilities of. l!)-25 
STRIDHANAJI See IIarrujd Wcouir 
STRIKE, stoppage of work by, effect on contract, 330 
SUB AGENT. See Reincipai. hjd Aoewt, 

SUBSEQUENT TITLE, relief against parties and persons claiming under them by, 

813. 

SUCCESSION ACT. 1925, 79, 742. 

SUIT FOR SPECIFIC PERFORMANCE, effect of dismissing, 822 
SUNDAY, delivery of goods on, 309 
SURETY. See ParNciPAi. and Sobety. 

SURVn ORSHIP, to Government securities, 307 
TACIT PROMISE ,Jee Promise 
TEJ MANDI TRANSACTION, 
whether void as wager, 239 
TELEGRAJI, relocation of proposal by, 37 
TENDER, 

acceptance, effect of, 44 
before due date, 273, 274 
by mortgagee, 277, n 

conditions prescribed by public bodies under statutory powers, 43 
contract by acceptance of, 44 
legal 270 

must be of entiro amomt, 209, 270 
ami unconditional, 271. 
of clieque, 209, 276 
of currency notes, 276 

of goods reasonable opportunity of inspection, 274-276 
of instalments, 273, 274 
of money, 270 

of price, not necessary to show winingnc'>s to perform contract for pureba^e 
of shares, 316, 
of rent, 276 277 

refusal I y crcilitor to accept payment preclude subsequent objection to form 27o 
to ono of several joint lessors or mortgagees vali 1, 277-27'’ 
iinascertainetl sum, offer of, u not a, 209 
T! U^fS, of contract, implied, 63, 63 
THIRD r\RT\, 

oceiit, ratification of unautbonserl act of, cannot affect, 5^0 
cannot »uo on contract by rngUih law, 10 21 
cltiming pc>i"ls lK\ilr»l, nsht* of, 631 

1,-ntJon mti proeecl from, unler tft, 10 
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THIRD I’VUTi— fon«inu&/. 

contract with aqont, when principal bound by, CG3, C29, 630 
cqnitiM between n^ent and, GtS 

principal s right to follow property into band* of, 665 ^ 

without title, cannot challenge rahdity of contract, 132 
TICKETS, in(lor«ement of ipceial conditioai on, 31 
TIME, 

for performance of contract, 306 
extension of, 361 

of payment, not generally of esscnco of contract tn sales of goodi, 331 
when of essence of contract, 323 
TIME TABLE, general proposal by, 66, 57. 

TITLE, 

acceptance of, on sales of land, 53, 51 
bad, raricties of, 802, 803. 

defective, agreement that vendor not lubto for—effect of concaalment on, 117, n 
disputed, compromiso on, not affected by later decision on title, 130, n 
doubtful, will not bo forced on an nnwilling porehascr, 807, tej 
such as the vendor luxs, 8]0 
TORTS Ste W Roves 
TR\DE, 

agreements m restraint of 5 m RcsTRUvr or Teanc 
combinations, agreements for, not against public policy, SIC 
usage of, 6 s«7 , 63 

as to duclosuro of defects tn goods sold 118 
Bombay, as to purchase and sale of goods by agent 600 
TRADE 5IARK, 

IS “ property ” for purposes of section 54 of S R A , 872. • 

may bo protected by grant of injonetion, 879, 880. 

TRADE NA3IE. use of, 132, 675 

TRADING WITH E\EW, unlawful, 167-169 

TRANSFER, 

of immovable property, 197 

intent to defeat creditors, 163 

TRANSFER OF PROPERTY ACT {IV of 1882), 186. 680,739, 743, 766, 769, »« . 
778, 779, 780, 816, 835. 

TRESPASS, contmumg, may bo prevent*^ by grant of injunction 877. 

TRUST, breach of, may bo prevented grant of injunction, 879. 

TRUSTEE, 

gift to, by Cfcrfus gue trust, 100 

u a “ person mterested to deny ” under section 42 of S R A , 840. 
not entitled, unless expressly authorised, to make novation of contract, 343. 
TRUSTS ACT (II of 18S2). 186,372,693, 722, ti , 743, 744. 

UNCERTAINTY, agreements void for, 228, 229 
UNCONSCIONABLE BARGAIN, 
burden of proof, 103 seq 
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EKCONSCIONABLE BARGAni-«>nliii„eJ. 

ijxcessive rale of mtercst, 109^112. 
inadequate consideiatjon, lOS 
presumption m cases of, JOS. 

undervalue. 

mortgagee’s covenant to tell at, 109, 
purchase at, 101, 192, 207. 
reversjonary mtercst, sale at, 109. 

“ unconscionable bargains,” lOS. 

UNDUE influence, 

burden of proof, 96, 97, 98, n , 103, 108. 

“ catching bargains ” with cxpccunt helm and olhera, 107, 100 
denned, 95 

delay and acquiescence a'i bar to relief, 100, 113, 114 

equitable doctrine of, 97. 

fear as factor in, 102 

fiduciary relations, 00, 98-100 

independent advice, lOl, 102 

master and servant, rotation of, 95, n 

mental distress, 102 

pardo nxshin women, contract with burden of proof, S8, 101 seq, 

parent jind child, transactions between 100-101, 

setting aside contract induced by, 132, 133 

solicitor, gift to, 100 

spiritual adviser, gift to, 99, 100. 

threat of criminal prosecution is not, 102. 

but deed otecu ted by ignorant pemon under threat, and m ebsenco of mdepen 
dent advice, set aside, 103 
trustee, gift to, 100 
unconscionable bargains, 90, lOS 

UNTL.\TEnAL CONTRACT. Contact 
UNM ltrUL AGREnfE.\TS. 

agent must acoount to principal for inoii«*ytc''civcd under unlawful contract, 01 1, 
GKi. 

champerta , ngreementa infringing rule agsmst, 173 »'7 

considi ration unlawful in part, ISC 

loltcric*, 251. 

mamigo brocage contrarfi* 

monrj paid umlcr, rvcoacry of, ICf, IC5, 3<>®, Co'*, 370 
monopolv, ngiti rnent tending to rreate, 1*15 
morals. Agreements contrary t**, ItJI 

mutual promises to perform legal an I lll«*!»il act«, 3 IP 
avljen unlawful, HI 
plcidings in ca«».s of, 18\ ISO. 

pr» miw. I V marTH'«! nan to mafty Aiio*!i-r woman on hit wifo'a d atfi, a old, 1C' 
j u1 li'' I fT sale of. 1st 

p il li- poll V, Agrrvni'*n* contrary t** 1 1^. Il'', 1C,', |C, r-y ,213 
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INbEX. 


UAKUAJsry, 

breach of, bujci s ri^ht on, 13b, 137 

measure of damages on, 415 
implied, of autliontj by agent, 652. 

W HAllFIXGEU, lien of, for bakntc of account, 537, 541 

\\INDING UI’, bj Court a dissolution of partntrslup, 7*4 

\\ ITXESS, promise, after subp<ena, to pij, foi luyg yf turn, u ilhoiit tonsidcrutiun 
and \oid, 195 

\\ ORDS, 

acknowledgment, 293 

agent, 657 

agreement, 13, 745. 

another person, 398 

appeal, 755. 

bailee, 510 

bailment, 510 

bailor, 510 

benefit, 308 

busincsa, 014 

by way of h ngor, 233. 

tauaing ooment, 123, 120, 131 

champertj, 173 

coercion, 92, 403 

consent, 81 

consideration, 13, 145 

constructire trust, 743. 

contingent contract, 252 

continuing guarantee, 47 

contract, 13, 224, 745. 

contract of guarantee, 4b7 

t ontract of indcmnita , 102 

creditor, 407. 

debt, 205 

ilel creiUre 058 

deposit, 780. 

dispoMSCHHc*!, 751. 

ilociimcnts of titk to good*, 5I8, 551 
does, 398. 

dormant jiartmr, 721 
engagement, J97 
\ spress trust, 743. 

Iirm, 675 

f >rbi 1 Icn ba I , III. I I'l 
fraud. III. 
fraudulent, ll>2 
fre^ consent, ‘M 
further rclxf. 852 8S4 
future tmn«a<tion'« I7'> 
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\\ OUDi>— confinut/ 

pood comidcration, J1 

poodwilUTOl 

pro'*') j>roht«, 07- 

immoral, 101 

imj'lio*! triHf, 743. 

iiiclemnit^. 4(>i 

mt<T»~»tod 1o deny, 852 

keeping jiilcnec, 501 

li« fully, 397 

liability, 408 

Ixird s Da> Act, JUO 

mandaiaav writ of, 86Q, 85t. 

material circumatancca, GOf 

mercantile agent, &18 

miarepreacRtation, 118 

near relation, IDO, 198 

net prafita, 67^ 

notice, 551 

object, 145 

obligation, 741, 742. 

ordinary diligence, 130 

partnership, 068 • 

pawnee, 543 

pawnor, 543 

person, 300 

pledge, 543. 

positive assertion, 118, l.M 
poascsaion, 530 
prmcipal, Go? 
principal debtor, 467 
profits, 672 
promiae, 13, 14o 2<iJ 
promisee, 13 
promisor, 13 

proper time and place JIW 

“ property, ’ 876. 

proposal, 13, 14 

reasonable compensation 453 

reasonable opportunity, 274 

reasonable time, 307. 

reciprocal promises 13, 29, 

reseraionary heir, 857. 

settlement, 742. 

sub agent, 675 

suit, 755. 

surety, 467 

thing 82 

trust, 741, 743. 
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INDEX, 


OBDS — continued 
trustee, 741, 743. 
undue influence, 95 97 
unfair advantage, 95, 98 
void agreement, n 
Voidable contract, Id 

WORK AND LABOUR no iimuneration for, unless uork completed 
^VRITTEN CONTRACTfb, unauthorised altcntion of, 353 seq 
WRONGS 

injury to goods haded, right to sue for, 656 
liability by holding out does not apply to, 686 
to third party, liability of firm for, 690, 691 

ZANZIBAR, Specific Relief Act does not apply to, 213, n 




